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Law, Legal Expertise and EU Policy-Making: Introduction

Emilia Korkea-aho and Päivi Leino-Sandberg

1.1 introduction

1.1.1 The Thrust of the Book

Experts increasingly play a more central role at all levels of public governance.
As holders of expert knowledge, they are considered trustworthy providers of
certainty and answers in the face of increased complexity, interdependence
and the fast-changing pace of life.1 The authoritative certainty to which they
lay claim causes them to be frequently called upon and consulted by policy-
makers. Their importance has increased as policy-making has become more
complex and intense. Yet experts cannot be contained within a single defin-
ition. They constitute a highly heterogenous group and include in-house
specialists, public interest stakeholders, lobbyists, and academics. This diverse
group possesses specialised and technical knowledge across a wide range of
policy fields and legislative instruments.

Expertise-driven policy-making is sometimes argued to be most noticeable
in the European Union (EU). Not only does the EU rely on expertise, but it
also nurtures the very expertise it relies on.2 As Hans-W. Micklitz remarks in
his contribution to this volume, ‘[t]he whole inner machinery of the EU is

1 PeterM. Haas, ‘Introduction: Epistemic Communities and International Policy Coordination’
(1992) 46 International Organization, 1–37; Robert Dahl, ‘Finding Competent Citizens:
Improving Democracy’ (1993) 351 Current, 23–30; Stephen Turner, ‘What Is the Problem
with Experts?’ (2001) 31 Social Studies of Science, 123–149; Kevin M. Esterling, The Political
Economy of Expertise (Ann Arbor: University of Michigan Press, 2004); Sean Gailmard and
John W. Patty, Learning While Governing: Expertise and Accountability in the Executive
Branch (Chicago: University of Chicago Press, 2013).

2 For example, in 2011, the Commission responded to the call from a group of MEPs by
establishing a financial programme to support the creation and running of two non-
governmental organisations in the area of EU financial policy-making. In its press release,
the Commission announced its support for ‘the development of a European centre of financial
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dependent on self-named and EU-certified experts’. However, research on the
role of expertise in EU policy-making is predominantly interested in tech-
nical, scientific, organisational, or other non-legal forms of expertise, supplied
by economists, engineers, and scientists. The discussion has overlooked legal
experts, such as in-house legal advisors in national ministries or the European
Parliament and legal professionals working in law firms, elsewhere in the
private sector, academia, and not-for-profit non-governmental organisations
(NGOs). At the level of international law, some studies have addressed the
‘invisible college of international lawyers’,3 but primarily through the inter-
national lawyers’ own lenses and personal histories.4

This collection of essays fulfils a twofold purpose. First, we bring together
a group of legal scholars and sociologists to investigate how lawyers, through
the deployment of their expertise and knowledge, act as experts in matters of
EU-related policy-making at national, European, and international levels.
Our investigations contribute to sketching the contours of a new space for
studying legal expertise. Second, we draw on theoretical and empirical
research and the idea of law as a social and political practice. As a socio-
legal work, the book aims to contribute to the methodological enrichment of
EU law by engaging in both an empirical and self-reflective study of what
constitutes legal expertise. Although focusing on the EU, the ideas elaborated
in this book can be further discussed in other national, international, and
transnational contexts of law- and policy-making.

In this introductory chapter, we contextualise the subsequent chapters by
describing and explaining what we mean by legal expertise and provide some
ideas as to why legal and nonlegal research has sidelined legal expertise. We

expertise that would stimulate the involvement of consumers and non-industry stakeholders’
(emphasis added). In other words, the Commission assisted NGOs in becoming experts. See
EU Commission, ‘EU Commission adopts proposal to help fund financial services NGOs’,
press release, 15 June 2016.

3 Oscar Schachter, ‘The Invisible College of International Lawyers’ (1977) 72(2) Northwestern
University Law Review, 217–226, at 217. See also Santiago Villalpando, ‘The “Invisible College
of International Lawyers” Forty Years Later’, ESIL 2013 5th Research Forum: International
Law as a Profession, Conference Paper No. 5/2013 (4December 2013), https://dx.doi.org/10.2139
/ssrn.2363640.

4 See, e.g., Collection of Essays by Legal Advisers of States, Legal Advisers of International
Organizations and Practitioners in the Field of International Law (New York: United
Nations, 1999); F. D. Berman, ‘The International Lawyer: Inside and Outside Foreign
Ministries’ in Christopher Hill and Pamela Beshoff (eds.), Two Worlds of International
Relations: Academics, Practitioners and the Trade in Ideas (London: Routledge, 1994) pp. 79–
92; Michael P. Scharf and Paul R. Williams, Shaping Foreign Policy in Times of Crisis: The
Role of International Law and the State Department Legal Adviser (Cambridge: Cambridge
University Press, 2010).
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then discuss what we know about legal expertise in policy-making and reflect
on the methodology of studying legal expertise and experts.

1.1.2 Defining Legal Expertise and a Legal Expert

There is no single definition of expertise or expert. For the purposes of the present
collection, we understand expertise to mean a person’s widely recognised know-
ledge, skill, or technical prowess which is accorded status and authority by her or
his peers. Legal expertise accordingly refers to legal skills and knowledge of the
law gained through a formal legal education and work experience. To be called
a legal expert, a person typically requires a university degree providing its holder
with an understanding of the legal system. Formal legal education is necessary, as
it entails professional recognition and distinguishes a degree holder from lay
people, who may have an interest in, and opinions about, law but lack the
professional qualifications allowing them to make legal arguments.5 Yet, a legal
degree alone does not suffice, because the ins and outs of the profession are often
learned in practice. The different contexts analysed by our authors are also visible
in the definitions for legal expert that they use.

Does the EUhave its own definition of a legal expert or a say in how to become
one? While legal education has remained the prerogative of member states, the
EU has had a role to play in the extent to which lawyers are able to offer legal
services outside their home countries and become European legal experts.6

Secondary legislation sets EU-wide rules which nonetheless leave the national
legislator with much discretion to shape the conditions under which a lawyer
from one member state is admitted to another member state’s legal market.7 In

5 Many fake lawyer scandals relate to cases where someone pretends to be qualified to represent
clients in courts. Non-lawyers making legal arguments in politics or on Twitter rarely raise
eyebrows.

6 In Gebhard, the ECJ required that ‘Member States may not ignore the knowledge and
qualifications already acquired by the person concerned in another Member State’. Case
C-55/94 Reinhard Gebhard v. Consiglio dell’Ordine degli Avvocati e Procuratori di Milano
[1995] EU:C:1995:411.

7 See Council Directive 77/249/EEC of 22 March 1977 to facilitate the effective exercise by
lawyers of freedom to provide services, OJ 1977 No. L78, 26 March 1977, p. 17, last amended
through Council Directive 2013/25/EU of 13May 2013 adapting certain directives in the field of
right of establishment and freedom to provide services, by reason of the accession of the
Republic of Croatia, OJ 2013 No. L158, 10 June 2013, p. 368. See also Directive 98/5/EC of
the European Parliament and of the Council of 16 February 1998 to facilitate practice of the
profession of lawyer on a permanent basis in a Member State other than that in which
the qualification was obtained, OJ 1998 No. L77, 14 March 1998, p. 36; Directive 2005/36/
EC of the European Parliament and of the Council of 7 September 2005 on the recognition of
professional qualifications, OJ 2005 L255, 30 September 2005, p. 22 (as amended).
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practice, member states have considerable influence in determining who can be
a legal expert in their markets, regardless of EU rules and procedures.
Traditionally, the legal profession, in particular as far as practising lawyers are
concerned, is regulated neither by the EU nor member states, but based on self-
regulation. As professionals, members of the legal profession are given discretion
to determine their own rules of conduct. In exchange for this privilege, lawyers
are expected to abide by a set of professional values – competence, independence,
and serving the public interest – which distinguishes them from purely commer-
cial actors.8

The legal experts we study in this collection have gained their work experi-
ence in various contexts: as legal advisors in EU or national bureaucracies and
non-governmental public interest organisations, as lawyer-lobbyists in private
practice, or as legal academics in universities.9 All possess legal expertise in
EU-related policy-making gained through a legal education and practical
experience. We understand ‘EU-related policy-making’ to mean the adoption
and implementation of general decisions of political and social interest at
European level by which we mean not only the level of EU institutions but
also EU matters at national level and the EU’s increasing external policy role.
Recognising the importance of national matters as EU matters cuts across the
chapters of this book.10 Policy-making includes the legislative process, the
adoption of regulatory policies or executive decisions, and the negotiation of
international agreements.

8 Scott L. Cummings, ‘What Good Are Lawyers?’ in Scott L. Cummings (ed.), The Paradox of
Professionalism: Lawyers and the Possibility of Justice (Cambridge: Cambridge University
Press, 2011), p. 1.

9 We are leaving aside lawyers working in the context of adjudication and arbitration, since
these questions are already covered in, e.g., Duncan Kennedy, A Critique of Adjudication: fin
de siècle] (Cambridge, MA: Harvard University Press, 1997); Arman Sarvarian, Professional
Ethics at the International Bar (Oxford: Oxford University Press, 2013); Gregory Shaffer,
Manfred Elsig, and Sergio Puig, ‘The Law and Politics of WTO Dispute Settlement’ in
Wayne Sandholtz and Christopher Whytock (eds.), The Politics of International Law
(Oxford: Oxford University Press, 2016); Yves Dezalay and Bryant G. Garth, Dealing in
Virtue: International Commercial Arbitration and the Construction of a Transnational Legal
Order (Chicago: University of Chicago Press, 1996); Sergio Puig, ‘Social Capital in the
Arbitration Market’ (2014) 25 European Journal of International Law, 387–424.

10 It also connects with what the EU itself expressed in its first Rule of Law Report: ‘The EU is based
on the rule of law. Threats to the rule of law challenge its legal, political and economic basis.
Deficiencies in one Member State impact other Member States and the EU as a whole.’
Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions 2020, ‘Rule of
Law Report: The rule of law situation in the European Union’, COM (2020) 580 final, p. 2
(emphasis added).
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1.1.3 Researching (Legal) Expertise

Expertise is a much-researched topic among social scientists, primarily soci-
ologists and political scientists.11 Lawyers have also studied the use of expertise
and experts in various contexts of decision- and policy-making.12 The standard
approach to expertise in legal scholarship (to which, broadly speaking, the
contributors to this volume belong) focuses on how judges deal with aspects of
technical subjects of which they have limited mastery.13 Particularly at
national and EU levels, these studies typically question the capability of
(lower court) judges to adjudicate on highly complex information in various
fields of human life, such as in medical reports or toxicology documents.14

Although such studies address the role of expertise in policy-making contexts,
they focus exclusively on scientific and technical expertise.15

Legal research, but also research on expertise more generally, has ignored
and overlooked what constitutes lawyers’ ‘own’ expertise in policy-making. We
believe that it has also left unexamined assumptions that underlie the nature of
legal expertise (‘technical’, ‘non-partisan’, ‘apolitical’) and the conflicting
expectations legal experts might encounter as to the role they should play.
Despite the interest which scholars of international law have shown in the
alleged ‘neutrality’ and ‘invisibility’ of expertise and in how experts frame
discussions and influence policy choices and possible alternatives, there has

11 Harry Collins and Robert Evans, Rethinking Expertise (Chicago: University of Chicago Press,
2007); Sheila Jasanoff (ed.), States of Knowledge: The Co-Production of Science and the Social
Order (London: Routledge, 2004). On the role of expertise in defining a profession, see
Mike Saks, ‘Defining a Profession: The Role of Knowledge and Expertise’ (2012) 2(1)
Professions and Professionalism, 1–10.

12 A representative example is Monika Ambrus, Karin Arts, Ellen Hey, and Helena Raulus (eds.),
The Role of ‘Experts’ in International and European Decision-Making Processes (Cambridge:
Cambridge University Press, 2014). See also, more recently, Vigjilenca Abazi,
Johan Adriaensen, and Thomas Christiansen (eds.), The Contestation of Expertise in the
European Union (Cham: Palgrave Macmillan, 2020).

13 E.g. Sheila Jasanoff, Science at the Bar: Law, Science, and Technology in America (Cambridge,
MA: Harvard University Press, 1995).

14 E.g. Kenneth R. Foster and Peter W. Huber, Judging Science: Scientific Knowledge and the
Federal Courts (Cambridge, MA: MIT Press, 1991); Maria Lee, ‘Experts and Publics in EU
Environmental Law’ in Anthony Arnull (ed.), The Oxford Handbook of EU Law (Oxford:
Oxford University Press, 2015), pp. 991–1041; Tiina Paloniitty and Mariolina Eliantonio,
‘Scientific Knowledge in Environmental Judicial Review: Safeguarding Effective Judicial
Protection in the EU Member States?’ (2018) 27 European Energy and Environmental Law
Review, 108–114.

15 For instance, none of the eighteen chapters in Ambrus et al., The Role of ‘Experts’ that concern
environmental governance, human rights, and financial policy at international and EU levels
discusses the role of legal experts.
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been less interest in what constitutes the legal expertise of international
lawyers.

We argue that as lawyers and legal scholars we have been slow at analysing
our own expertise and whether our experience or conception of experts differs
from those of other disciplines. However, this is not to suggest that lawyers
have entirely avoided looking inwards up till now. The present collection is
indebted to the attention given to the legal profession in the ‘law and sociology’
and ‘sociology of law’ literature. The central thrust of this literature is that the
legal profession is believed to enjoy a unique role in society. Legal profes-
sionals are trusted to handle important matters and take professional responsi-
bility for policymakers and clients’ affairs, be they conducted in the public or
private interest.16 Studies internal to the profession are mostly centred on
questions of professional independence as a governing principle of legal
expertise. Studies on legal professionals as experts in policy-making are rarer
and largely US-centred.17

The absence of studies on legal expertise as a defining feature of the legal
profession is perhaps most striking in the EU context. Ever since the introduc-
tion of Cappelletti, Seccombe, and Weiler’s ‘Integration through Law’
project,18 few have doubted the centrality of law in the European integration

16 See, e.g., Richard L. Abel and Philip S. C. Lewis (eds.), Lawyers in Society, 3 vols. (Oakland:
University of California Press, 1988–1989); Richard L. Abel, ‘Comparative Sociology of Legal
Professions: An Exploratory Essay’ (1985) 10 Law& Social Inquiry, 1–79.; Terence C. Halliday,
BeyondMonopoly: Lawyers, State Crises, and Professional Empowerment (Chicago: University
of Chicago Press, 1987); Robert Dingwall and Philip Lewis (eds.), The Sociology of the
Professions: Lawyers, Doctors and Others (New Orleans: Quid Pro Books, 2014).

17 William H. Simon, ‘The Professional Responsibilities of the Public Official’s Lawyer: A Case
Study from the Clinton Era’ (2002) 77 Notre Dame Law Review, 999–1022; Allan
C. Hutchinson, ‘“In the Public Interest”: The Responsibilities and Rights of Government
Lawyers’ (2008) 46(105) Osgoode Hall Law Journal, 105–129; W. Bradley Wendel,
‘Government Lawyers, Democracy, and the Rule of Law’ (2009) 77 Fordham Law Review,
1333–1362; Ann Southworth, Anthony Paik, and John P. Heinz, ‘Lawyers in National
Policymaking’ in Scott L. Cummings (ed.), The Paradox of Professionalism. Lawyers and the
Possibility of Justice (Cambridge: Cambridge University Press, 2011) pp. 220–242. France is an
exception to the North American focus in the literature. In France, lawyers have tended to
define themselves in political terms, and legal experts’ professional identity has historically
been constructed through explicitly rejecting market transactions and privileging a political
definition of the profession as a collective. For a comparative view of the United States,
Germany, and France, see Terence C. Halliday and Lucien Karpik (eds.), Lawyers and the
Rise of Western Political Liberalism: Europe and North America from the Eighteenth to
Twentieth Centuries (Oxford: Oxford University Press, 1997).

18 The ‘Integration through Law’ project began at the European University Institute, Florence,
in 1978 and was directed by Mauro Cappelletti, Monica Seccombe, and Joseph H. H. Weiler.
The Florence Integration Through Law series, edited by Cappelletti, Seccombe, and Weiler,
was the result of this research project and comprises a number of volumes published in the
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process. Despite this, EU law scholarship has been almost solely focused on
the European Court of Justice as an epitome of legal expertise. Päivi Leino-
Sandberg’s monograph The Politics of Legal Expertise in EU Policy-Making
(2021) is an exception in that it discusses the role of legal advisers working in
the EU institutions. In EU law scholarship, research into lawyers as legal
experts has been considered to require the regard of a neutral outsider and thus
an external approach. Over the past twenty years, literature marked by
a sociological, even everyday, perspective on this legal dimension of
European integration has appeared,19 building on earlier socio-historical
analyses of law and lawyers as critical instruments in European
integration.20 Sociologists examining the legal profession from the outside
have studied lawyers in various roles, including as lawmakers and bureaucrats
in the EU. In these studies, recourse to legal expertise is seen as a part of
promoting the European integrationist agenda. This, however, leaves aside
much of the ordinary policy-making process – which this collection attempts
to bring to light. By way of a bridge from that existing tradition, the collection
nonetheless includes two chapters by sociologically oriented political
scientists (Avril, France and Vauchez). Our hope is that, by bringing together
lawyers and sociologists of law, the collection will examine the legal profession
from both the inside and the outside.

1.2 legal expertise in policy-making

Today, scholars interested in experts and expert governance are confronted
with a dilemma. Policymakers turn to experts for advice to make the right
decisions and communicate these to the general public. Yet, expertise is at the
same time challenged more than ever by both policymakers and the general

1980s. See also Daniel Augenstein (ed.), ‘Integration through Law’ Revisited: The Making of
the European Polity (Farnham: Ashgate, 2012).

19 Antoine Vauchez and Bruno de Witte (eds.), Lawyering Europe: European Law as
a Transnational Social Field (Oxford: Hart, 2013); Antoine Vauchez, Brokering Europe: Euro-
Lawyers and the Making of a Transnational Polity (Cambridge: Cambridge University Press,
2015).

20 Antoine Vauchez, ‘The Force of a Weak Field: Law and Lawyers in the Government of the
European Union (For a Renewed Research Agenda)’ (2008) 2 International Political
Sociology, 128–144; Antonin Cohen and Antoine Vauchez, ‘Les juristes et l’ordre politique
européen’ (2005) 26 Critique internationale, 97–99 and the articles that follow their introduc-
tion. See also Antonin Cohen and Antoine Vauchez, ‘Introduction: Law, Lawyers, and
Transnational Politics in the Production of Europe’ (2007) 32 Law & Social Inquiry, 75–82
and the articles that follow their introduction; Yves Dezalay and David Sugarman (eds.),
Professional Competition and Professional Power: Lawyers, Accountants and the Social
Construction of Markets (London: Routledge, 1995).

Law, Legal Expertise and EU Policy-Making: Introduction 7

https://doi.org/10.1017/9781108909099.001 Published online by Cambridge University Press

https://doi.org/10.1017/9781108909099.001


public. Many recent elections and national consultations, including Brexit,
have been seen as votes against expertise. For Sismondo, writing about post-
truth, ‘optimism about the coexistence of democracy and expertise may be
misplaced’.21

The fact that politicians and the general public regard ‘experts’ and ‘spe-
cialists’ with suspicion also has repercussions on legal experts. We believe that
discussions on who counts as an expert and what constitutes expertise should
include legal experts and expertise. By initiating such a discussion, we do not
claim that lawyers are ‘special’ or that their expertise is fundamentally different
from other disciplines. Instead, we argue that legal scholarship must also take
the distrust of experts seriously and treat it as a matter of concern for the legal
profession. Can legal expertise maintain its authority in the post-truth policy-
making process? This is a crucial question to ask, because lawyers’ own
understanding of their work relies on objectivity and neutrality.

Can lawyers uphold the values of objectivity and neutrality when facts are
‘less influential in shaping public opinion than appeals to emotion and
personal belief’?22 Is there an emotional, demonstrative side to legal expertise
and how does it fit the standard conception of legal expertise as content-
oriented speech? Strong argues that ‘conventional means of responding to
legal and political misconceptions (i.e., content-oriented speech aimed at
those who are believed to have simply failed to hear the relevant information)’
no longer suffice.23 Does suspicion towards experts concern all types of legal
expertise, or are some better than others at ensuring their (epistemic) author-
ity? Recognising the post-truth challenge to the contemporary policy-making
process, this collection argues that distrust of (legal) experts is not only
a political problem of policymakers and people questioning why and what
experts are saying; it is also a legal problem implicating constitutional demo-
cratic governance.24

Scholars have long been preoccupied with the question of how professional
and technical expertise fit into the governance process of a democratic society.
The resulting literature is informed by the distinction between ‘democratic
politics’ and ‘policy’. The former ‘describes the theory and practice of the
power struggle between the players inside the polity’. The latter, on the other
hand, is a concept that refers to activities that aim ‘at the planned formation of

21 Sergei Sismondo, ‘Editorial: Post-truth?’ (2017) 47 Social Studies of Science, 3–6, p. 4.
22 SeeOxford Languages, ‘Word of the Year 2016’, https://en.oxforddictionaries.com/word-of-the-

year/word-of-the-year-2016.
23 S. I. Strong, ‘Alternative Facts and the Post-Truth Society: Meeting the Challenge’ (2017) 165

University of Pennsylvania Law Review, 137–146.
24 Sarah C. Haan, ‘The Post-Truth First Amendment’ (2019) 94 Indiana Law Journal, 1351–1406.
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social domains such as economy, environment or education through collect-
ive binding decisions’.25 For decades, students and practitioners of public law
and administration have been taught that policy should not be driven by
democratic politics and polls of the moment. Although politics set the tasks
for policy, the power struggles of democratic processes are not supposed to
interfere with administrative work, where government officials armed with
technical expertise advance public interests.26 The predominance of the
administrative domain, with its scientific and technocratic modi operandi, is
what is sometimes considered to characterise the administrative state.27

However, the pendulum has swung the other way. Now the question is
whether expert-driven policy-making with its scientific tendencies is a risk to
politics, squeezing the life out of the democratic process.28

To date, scholarly inquiry into the relationship between policy and politics
has identified two major positions, one building on separation and the other
on politicisation.29 As an illustration of the latter, critical international law
(which is far ahead of EU law in discussing expertise) has held that the
authority of experts in policy-making relies on the framing effect that expertise
has. By shaping and reshaping issues, experts are able to (unduly) influence
the domain of politics.30 In other words, all expertise is political. David
Kennedy, for instance, has argued that the ‘background’ work of experts has
a framing effect, with an overt bearing on ‘foreground’ decision-making.31 The

25 Gerhard Vowe, ‘Politics, Policy, Polity’ in Lynda Lee Kaid and Christina Holtz-Bacha (eds.),
Encyclopedia of Political Communication (Thousand Oaks: Sage, 2008), sections 620–621.

26 David Rosenbloom, ‘The Politics-Administration Dichotomy in U.S. Historical Context’
(2008) 68 Public Administration Review, 57–60.

27 In the United States in particular, but also in the EU to a certain extent, the existence of the
administrative state has been discussed with reference to administrative agencies. See, e.g.,
Adrian Vermeule, Law’s Abnegation: From Law’s Empire to the Administrative State
(Cambridge, MA: Harvard University Press, 2016).

28 See, e.g., Frank Fischer,Democracy and Expertise: Reorienting Policy Inquiry (Oxford: Oxford
University Press, 2009); Christine Boswell, The Political Use of Knowledge: Immigration Policy
and Social Research (Cambridge: Cambridge University Press, 2009); Ray Pawson, Evidence-
Based Policy: A Realist Perspective (London: Sage, 2007). See also, in the EU context,
Åse Gornitzka and Ulf Sverdrup, ‘Who Consults? The Configuration of Expert Groups in
the European Union’ (2008) 31 West European Politics, 725–750.

29 Tansun Demir, ‘Politics and Administration: Three Schools, Three Approaches, and Three
Suggestions’ (2009) 31 Administrative Theory and Praxis, 503–532.

30 Revisiting the argument of how knowledge becomes power, David Kennedy, ‘Law, Expertise,
and Global Political Economy’ (2018) 23 Tilburg Law Review, 109–120.

31 David Kennedy, A World of Struggle: How Power, Law and Expertise Shape Global Political
Economy (Princeton: Princeton University Press, 2016). See also Ole Jacob Sending, The
Politics of Expertise: Competing for Authority in Global Governance (Ann Arbor: University of
Michigan University Press, 2017); Annabelle Littoz-Monnet (ed.), The Politics of Expertise in
International Organizations: How International Bureaucracies Produce and Mobilize
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present collection builds on the critical narrative with which international law
scholars approach expertise in policy-making. The other approach, founded
on separation, is instead concerned with the depoliticisation of the work of
experts, focusing on how theymostly deal with technical and neutral questions
in the spirit of craftmanship and administrative engineering. The holder of
legal expertise is presumed to be ‘apolitical’ and ‘neutral’, and the advice given
as legal expertise is projected as ‘objective’ and ‘unquestionable’.32 This
corresponds to the perception legal experts have of themselves, although it
often remains unexpressed and unexplored.

Despite taking the international law criticism of expert power seriously,
neither of the above positions is – at least, in their pure versions – tenable. It
would be an oversimplification to revert to the position that all expertise is
political. Not only is this too easy as an explanation, but it overlooks the fact
that an administration is driven by its own (bureaucratic) logic, which refuses
to succumb to politics. This tension never disappears; it merely manifests itself
differently in different cases. Equally unconvincing is the claim that the work
of experts has no political influence on the choices and alternatives on the
policymaker’s table. The tasks experts deal with on a daily basis are about more
than just implementing policies set by elected officials.

So, how to go on from here? We posit that the study of legal expertise offers
a new take on this issue. First, it leads us to ask what role law assumes in the
policy-politics (expertise-democracy) dichotomy, and in this way to help
question the explanatory value of the dichotomy. Are legal experts like any
other technical or ‘professional policy’ experts? Do legal experts try to go
beyond the dichotomy by stressing the special nature of their expertise? How
do they navigate the dichotomy in their daily tasks? Second, the literature on
the relationship between expert administration and democratic politics has
paid little attention to what France and Vauchez in this collection describe as
‘the blurring of the public-private divide’ and the ‘spectacular rise of state
expertise within private law firms’.

The provision of legal expertise in policy-making is not the prerogative of
a governmental lawyer. This book introduces and develops the notions of in-
house and external legal expertise. The expression ‘in-house legal advice’ is usually

Knowledge (London: Routledge, 2017); Holly Cullen, Catherine Renshaw, and
Joanna Harrington (eds.), Experts, Networks and International Law (Cambridge: Cambridge
University Press, 2017); Anna Leander and Tanja Aalberts, ‘The Co-Constitution of Legal
Expertise and International Security’ (2013) 26 Leiden Journal of International Law, 783–792.

32 See, e.g., Jean-Paul Jacqué, ‘The Role of Legal Services in the Elaboration of European
Legislation’ in Antoine Vauchez and Bruno deWitte (eds.),Lawyering Europe: European Law
as a Transnational Social Field (Oxford: Hart, 2013), pp. 43–54.
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reserved for legal advice provided by corporate legal counsels.33 In the context of
this collection, however, ‘in-house legal expertise’ refers to the expertise provided
by insiders – that is, legal experts working within the policy-making process and
legal advisors and counsellors working in the institutions, ministries, departments,
and agencies concerned. Yet, as the collection shows, legal expertise can also be
external, fed into the policy-making by outsiders – that is, legal advisors in NGOs,
legal academics, or private sector lawyers as lobbyists for corporations and business
associations. In many of the contributions to this collection, these two forms of
legal expertise coexist, leading to the ‘hybridisation’ of legal expertise.

For present purposes, we prefer the terms ‘internal’ and ‘external’, as well as
the notion of hybridisation, as the public-private dichotomy does not easily
lend itself to explaining, for instance, the role of NGOs in offering legal advice
(chapters by Lee and Abbot, or Korkea-aho), and their legal advisers hardly see
themselves as ‘private’. Although developed with reference to legal expertise,
the notion of hybridisation of expertise suggests that the discussion on the role
of experts in policy-making, be they economists, scientists, or engineers, needs
to account for policymakers using expertise from various sources simultan-
eously. For instance, members of the European Parliament (MEPs) or
national parliaments have learnt to benefit from this ‘free market of legal
advice’, as shown by Leino-Sandberg and Yong in their contributions.

1.3 methodology

Methodologically, the contributors to this collection not only investigate what
legal expertise is in theory or at an abstract level, but also examine how legal
experts see themselves and their influence. This requires approaches other
than those traditionally used in doctrinal discussions.

Many of the contributions take a socio-legal approach by using interviews with
experts to reveal individual and institutional worlds of legal expertise, thereby
identifying patterns of practice across different contexts where legal experts operate
(Avril, France and Vauchez, Kimura and Nicola, Korkea-aho, Lee and Abbott,
Leino-Sandberg, Yong).34 Other chapters are more explicitly normative in their
outlook. However, these also push back the boundaries by developing new tools to
theorise about legal expertise. Both Koskenniemi’s performative analysis and
Windsor’s framing approach provide alternative, yet complementary, theoretical

33 See, e.g., Richard Moorhead, Steven Vaughan, and Cristina Godinho, In-House Lawyers’
Ethics: Institutional Logics, Legal Risk and the Tournament of Influence (Oxford: Hart, 2018).

34 See also Emilia Korkea-aho and Päivi Leino, ‘Interviewing Lawyers: A Critical Self-Reflection
on Expert Interviews as a Method of EU Legal Research’ (2019) European Journal of Legal
Studies, Network of Legal Empirical Scholars (NoLesLaw) Special Issue, 17–47.
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perspectives for investigating legal expertise. The collection’s methodological
uniqueness lies also in the self-critical manner in which contributors engage
with their own role, expertise, and influence (e.g. Klabbers, Leino-Sandberg,
Micklitz, Steinbeis). The volume also includes critical chapters by political
scientists (political sociologists) who study the legal profession (Avril, France
and Vauchez).

The approach adopted in this collection shows that both positions noted
above (separation and politicisation) are deficient. They lack empirical
insights into how the relationship between expertise and democratic decision-
making is negotiated and settled on a daily basis. How do experts situate
themselves in the politics-policy dichotomy in the current EU context? Is
the dichotomy still relevant for their everyday activities or does it appear to be
a relic of the past? Does this dichotomy meet the expectations of those to
whom they provide advice? The contributions discuss not only what makes
a legal expert but also how experts operate and influence policy-making
through actual outcomes and how they themselves conceive their own role.

This socio-legal empirical orientation therefore departs from more conven-
tional EU legal research focused on an analysis of case law and legal rules. Such
research has shown less interest in what makes up the legal profession in the EU
or in the use of socio-legal methods. For this reason, the collection builds on the
emergence of sociological studies that have tried to understand lawyers in
different roles, including as lawmakers and bureaucrats in the EU.35 The
present collection complements this scholarship by opening up everyday policy-
making from the perspective of those inside. But it also departs from sociological
scholarship by attempting to understand and envisage what legally oriented
research of legal expertise might entail and how legal scholarship should
conceptualise lawyers’ expertise. The collection encourages methodological
self-reflection and even the building of a certain tension between different
approaches. By bringing all of these (to a certain extent, disharmonious) voices
together, the editors want to contribute to a discussion about the possibilities
and limits of the methodological tools we use to study legal experts.

1.4 book outline

The book is divided into three parts. The contributions in Part I lay down the
theoretical premises, which are then elaborated further in Part II and Part III.

35 See Vauchez and de Witte (eds.), Lawyering Europe; Vauchez, Brokering Europe. See also
Tommaso Pavone, ‘From Marx to Market: Lawyers, European Law, and the Contentious
Transformation of the Port of Genoa’ (2018) 53 Law and Society Review, 851–888.
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Part I, comprising four chapters, provides an account of the general themes
discussed in the book. Parts II and III respectively consist of four and five
chapters deepening the discussion started in Part I.

All of the chapters in this collection revolve around four key questions: who
are legal experts? How do legal experts frame and shape the issues they deal
with? How do they interact with competing legal experts in situations of
hybridisation of legal expertise? How do legal experts differ, if at all, from
other persons providing professional policy expertise?

Part I, ‘Theorising Legal Expertise’, introduces and contextualises the main
themes of the collection with respect to past and present theoretical debates in
research on legal expertise. The opening piece byMartti Koskenniemi discusses
how legal expertise is conceptualised in the area of international law and what
EU law can and should learn from it. He argues that legal expertise is
a performative expertise and that being a lawyer, especially a competent one,
is a performance. In the following chapter, Matthew Windsor emphasises the
performative nature of expertise as well, asking whether framing might serve as
a pertinent concept to enrich our understanding of the politics of legal expertise.
Attentiveness to framing effects would help expert advisers to become more
reflexive about the metes and bounds of their approach. In the next chapter,
Pierre France and Antoine Vauchez offer a new perspective from which to
approach expertise by focusing on the blurring of the public-private divide that
has accompanied the neoliberal turn in French policies over the past three
decades. They narrate the development of the field of ‘public affairs’ in which
law, law firms, and lawyers have come to play a central brokering role between
the EU, states, and market actors. Finally, Hans-W. Micklitz discusses the link
between legal expertise and the legal profession, and the future of legal expertise
in the EU administrative state, enquiring whether there is a risk of deprofessio-
nalisation of the legal profession and what would that entail.

The remaining chapters are divided into two parts, reflecting the idea that
legal expertise can feed into the policy process either from outside or from
within the process. Part II, ‘In-House Legal Expertise’, opens with Päivi Leino-
Sandberg’s discussion on legal experts in the European Parliament (EP). She
paints a picture of the dynamics whereby legal expertise provided by the EPs’
legal advisors regularly clashes with the political preferences of the MEPs.
Benjamin Yong describes the production and use of legal expertise in the
British parliament, arguing that the use of expertise by parliamentarians
resembles what Eliot Friedson described as expert referral systems.
Illustrated against the background of the United Kingdom’s tumultuous
politics following the Brexit vote, his contribution opens up important avenues
of further inquiry on the transformation of legal expertise in contemporary
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decision-making environments moving from crisis to crisis. The last chapters
of Part II take a global approach, reflecting the EU’s increasing external role.
First, building on the ‘Brussels Effect’ dynamic, Anu Bradford discusses the
myriad ways in which the Commission leverages its legal, economic, and
technical expertise outside the EU and how actors outside the EU strategically
use legal and regulatory experts within Europe. Finally, Chris Kimura and
Fernanda Nicola analyse trade experts in free trade negotiations. They argue
that the politicisation of legal expertise in FTAs offers an external response
geared towards the media and civil society.

Part III, ‘External Legal Expertise’, the focus moves to legal experts who try to
influence the policy process from outside. First, Lola Avril offers a fascinating
historical account of how lawyers have expanded the traditional limits of their
legal expertise and become powerful intermediaries between companies and
European institutions, transnational Euro-lawyers. Emilia Korkea-aho looks at
the role of legal advisors in environmental and human rights NGOs and ponders
the increasing significance of legal expertise in lobbying. She shows how, as a legal
expert, the NGO lawyer has to defuse the tension that exists in cause lawyering
between political commitment and technical professionalism, between being
a rock star and a guitar technician. Maria Lee and Carolyn Abbot continue the
discussion on NGO legal experts, arguing that, notwithstanding some clear
weaknesses in the general place of legal expertise in theUKenvironmental groups,
environmental NGOs impressively brought their legal expertise to bear in advo-
cacy around Brexit. Despite this outcome, they express the worry that the contri-
butions of NGO legal experts may be overlooked by the NGO community, with
the result that legal experts are never called upon and their absence never noted.

Academics consider matters of principle and policy as well, exercising
significant influence on a government’s choices. Academics may also engage
with the policy-making processes in less obvious ways, including through
research, teaching, and participation in government-funded projects. Jan
Klabbers discusses these and shows that legal academics can influence the
political process in a multitude of ways, which usually go unnoticed. They
exercise authority in academia by epistemic means: though their writings and
the classroom. A great deal of current debates in relation to policy-making
takes place on social media. In these debates, legal expertise (or the lack of it)
matters, as, for example, the Brexit discussion clearly demonstrates. In the
final chapter, using Verfassungsblog as an example, Maximilian Steinbeis and
the editors provide an account of how legal expertise can be created and fed
into the policy-making process through blogs and social media, and how this
new form of legal expertise compares with legal expertise residing in the
policy-making process.

14 Emilia Korkea-aho and Päivi Leino-Sandberg
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The twofold account of in-house and external legal experts brings forward
new questions not previously articulated but now considered, for the first time,
in the contributions of this collection. What is the role and responsibility of
academics as legal experts? How does their legal expertise shape policy-
making processes? How do social media change or impact building and
facilitating legal expertise?36 Does the legal advisor in the EP or the
Commission have a client? Does the NGO legal advisor have one? Are the
issues faced by ‘in-house’ legal advisors similar to those in in-house corporate
counselling? InWeberian thinking, onemay argue that civil servants ‘adopt an
attitude of neutrality by which they may serve as an instrument of their
political master (government) and thereby loyally work to implement political
goals’.37 But how loyal are MEPs or national parliamentarians to legal experts,
or do they shop around for legal expertise, and how does this affect the role of
a legal expert? The analysis of legal experts through this twofold account shows
how legal experts operate on a continuum rather than in fixed positions. Legal
advisors working in the EU institutions or in national parliaments can be
placed at one end, as they are on the inside of the policy process, whereas those
legal experts who use social media, such as Verfassungsblog, to gain attention
are on the outside. Yet, as the chapters demonstrate, legal experts continuously
reposition themselves in relation to the policy-making process.

In our Afterword, we map the relationship between legal expertise and
policy-making and review the emerging themes of the book.

***
When selecting the cover of this book we browsed through the artwork used by
the publisher for the series. We did numerous searches on ‘law’, ‘lawyer’,
‘expert’, ‘negotiation’, ‘European Union’, ‘international organisation’ and
other relevant key words. What emerged on our screens were a number of
dark depictions of lawyers, who were all white men in suits or gowns. This is
not the vision of legal experts that we wish to convey. For the cover of this
volume we have selected a painting called Lippujuhla by a Finnish female
artist of our own generation, Katja Tukiainen. To us, it symbolises the reason

36 Antoine Duval, ‘Publish (Tweets and Blogs) or Perish? Legal Academia in Times of Social
Media’ (2018) 23 Tilburg Law Review, 91–108. Outside the context of legal expertise, for an
analysis of public contestation and expansion of expertise on Twitter in the context of COVID-
19, see Esa Väliverronen, Salla-Maria Laaksonen,Mikko Jauho, and Piia Jallinoja, ‘Liberalists
and Data-Solutionists: Redefining Expertise in Twitter Debates on Coronavirus in Finland’
(2020) 19 Journal of Science Communication, 1–21.

37 See Peter Triantafillou, ‘The Politics of Neutrality and the Changing Role of Expertise in
Public Administration’ (2015) 37 Administrative Theory and Praxis, 174–187, p. 176.
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why we wanted to write and edit this book. Legal experts are more numerous
and more diverse than typically thought, and they work in transnational
pockets of power reaching beyond those of any nation-state. But there is
something else we wish to convey through the painting. Its bright colours
suggest that our interest in legal experts and their impact on policy-making is
emphatically sincere, not sinister. Studies of experts often portray them as
unaccountable power-wielders, tucked away at the end of long corridors in
key-card-operated buildings. We hope that we manage to make legal experts
and their impact on policy-making more visible by giving them a voice too.
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