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Abstract

This article proposes a transition in Western European thinking on slavery by examin-
ing the legality of slave jettison and its indemnification in the seventeenth-century
Christian Mediterranean and comparing this with the late eighteenth-century
Atlantic. Under the law of general average (GA), a shipmaster may legally sacrifice
cargo or parts of a vessel to save a maritime venture from peril. GA then mandates
that the costs of this sacrifice be shared proportionally between all interested parties.
However, the status of human cargo with respect to pre-modern GA remains unclear,
beyond the well-known example of the eighteenth-century British slave ship, the
Zong. A jettison, a moment of crisis, forces the slave’s dual conception as person and
property to be definitively resolved. This article uses historical GA records and early
modern jurisprudence on human jettison to shed light on the legal conceptualization
of the slave in the two contexts. It finds that seventeenth-century jurisprudence gener-
ally ruled against slave jettison and that such a jettison could not be indemnified. In
some Mediterranean operational contexts, slaves were excluded from GA altogether.
To a certain extent, this finding justifies the conceptual divide historians have placed
between Atlantic bondage and earlier forms of slavery.

He asks whether, if something should be thrown overboard at sea, it
should be an expensive horse or a cheap little slave. Here our estate
inclines us in one direction, our humanity in another...!

Cicero never gave his final answer to Hecaton’s conundrum, posed in Book III
of De officiis (On duties). Since the time of the Roman empire (and possibly earl-
ier), it has been considered legal for a shipmaster to sacrifice cargo or parts of
the ship during a crisis in order to save the whole venture. The classic example
is an act of jettison, in which cargo is cast overboard to lighten the ship during

! Marcus Tullius Cicero, On duties, trans. Benjamin Patrick Newton (Ithaca, NY, 2016), p. 158.
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a storm. A legal procedure has also existed for sharing the costs of such a sac-
rifice fairly between all interested players, with each party contributing to the
loss in proportion to their original investment in the ship and/or cargo. Now
known as general average (GA), this procedure continued to be used after the
fall of the Roman empire in the Christian and Islamic worlds, albeit with sig-
nificant regional variation, and it remains a fixture of international maritime
law today. The animating principle of modern GA is ‘that which has been sacri-
ficed for the benefit of all, should be made good by the contribution of all’.* As
Cicero notes, however, the issue of sacrifice and compensation was far less
straightforward when the ‘cargo’ in question was comprised of enslaved per-
sons. Could this ‘property’ ever be sacrificed? And should slave owners be
obliged to contribute to GAs in turn? A moment of crisis forces the status of
the slave to be clarified.

This article uses questions about slave jettison and GA as a means of detect-
ing broader legal and conceptual transformations affecting the category of
‘slave’ across the early modern period. The evidence it presents is largely
drawn from the seventeenth-century Christian Mediterranean, and the case-
study it examines unfolded in Medicean Tuscany. Yet its findings are also rele-
vant to our understanding of Atlantic slavery. The latter is characterized para-
doxically as both entirely novel in its brutality and commodifying intent yet at
the same time paradigmatic, with neither supposition being supported
through comparative analysis with other forms of bondage. Though these ini-
tial findings are necessarily provisional, this article apprehends an important
shift in attitudes that should be explored in future research: by comparing
seventeenth-century jurisprudence and practice from the Mediterranean
with later examples from the Atlantic, it suggests a turning point in
European thinking about slavery, seemingly motivated by both racial theories
and new notions of property. It finds that most learned normative authorities
in the sixteenth and seventeenth centuries seem to have rejected the legality
of slave jettison, but that this, in turn, created confusion as to whether slave
owners should contribute to GAs at all; on this latter point, there is a disson-
ance between the learned tradition and some local customary laws. The case-
study also uncovers a subtle distinction between the slave as ‘property’ and the
slave as ‘merchandise’ which deserves to be recognized and given further
attention by scholars. In seventeenth-century Tuscany, the slave was consid-
ered the former but not the latter, a distinction that fell away in the later per-
iod. The findings thus seem to confirm the existence of a conceptual divide
between Atlantic slavery and earlier forms of bondage.

The first section considers the ‘commodification paradigm’ and its effect on
the historiography of Atlantic and Mediterranean slavery. The second section
presents a case-study from seventeenth-century Tuscany, which, though not a
slave jettison itself, turned on the question of whether a slave jettison could be
carried out and indemnified. The third will consider learned jurisprudence on
the question of slaves and GA from before the eighteenth century. The fourth

% Richard Cornah, A guide to general average (London, 1994), p. 6; Hassan Khalilieh, Islamic maritime
law: an introduction (Leiden, 1998), pp. 87-91.
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section will consider the relationship between these learned and customary
traditions in the seventeenth century and will argue that a distinction existed
in certain cases whereby slaves were considered ‘property’ but not
‘merchandise’.

This study of slave jettison and its indemnification speaks directly to the ques-
tion of ‘commodification’. As Nicholas T. Rinehart has noted, the ‘commodifi-
cation paradigm’ has become an axiomatically accepted truism in discussions
of the Atlantic slave trade.” Many historians of Atlantic slavery have suggested
that, of the many brutalities it perpetuated, it was this ‘objectification’ or
‘dehumanization’ of Africans that was the trade’s essential and most damaging
characteristic.” Historians have also argued that this commodification -
turning a human being into a ‘thing’ - was unique to this particular historical
moment, thus distinguishing Atlantic slavery from all previous forms of bond-
age.” Ian Baucom has posited that Atlantic slavery represented the final stage
in the development of modern finance capitalism, now capable of transforming
anything, even human beings, into its monetary equivalent.® Other historians
have chosen to emphasize how slaves resisted this classification as ‘thing’ by
reclaiming human agency.” Yet this commodification paradigm, as Rinehart
has shown, is rarely used to an analytical end, but is too often glibly invoked
as a form of virtue signalling by modern-day historians; in its current form, it
adds little to our understanding of slavery as a historical phenomenon.® Walter
Johnson has likewise encouraged historians to move away from repeatedly
exposing latent contradictions in the philosophy of slavery.’

The Atlantic commodification paradigm has sent distorting ripples towards
the historiography of Mediterranean slavery too. Claims to its historical singu-
larity notwithstanding, Atlantic slavery has become the exemplar against
which other forms of slavery are measured, often implicitly. Consequently,
some historians have insisted on the use of the term ‘captivity’ rather than
‘slavery’ in the Mediterranean case. It was Michel Fontenay who originally
argued for this precise deployment of terms, reacting primarily against

® Nicholas T. Rinehart, ‘The man that was a thing: reconsidering human commodification in
slavery’, Journal of Social History, 50 (2016), pp. 28-50.

* Ibid., p. 30. Examples include Lisa Lindsay, Captives as commodities: the transatlantic slave trade
(Upper Saddle River, NJ, 2008), p. 2; David Brion Davis, Inhuman bondage: the rise and fall of slavery
in the New World (Oxford, 2006), pp. 2-3; Trevor Burnard, ‘The Atlantic slave trade’, in Trevor
Burnard and Gad Heuman, eds., The Routledge history of slavery (London, 2012), p. 81; Jeff Forret
and Christine Sears, ‘Introduction’, in New directions in slavery studies: commodification, community,
and comparison (Baton Rouge, LA, 2015), pp. 1-8, at p. 2.

® Rinehart, ‘The man that was a thing’, p. 30.

¢ Ian Baucom, Specters of the Atlantic: finance capital, slavery, and the philosophy of history (Durham,
NC, 2005); see also Stephanie Smallwood, Saltwater slavery: a middle passage from Africa to American
diaspora (Cambridge, MA, 2007).

7 See Forret and Sears, New directions, p. 2.

® Rinehart, ‘The man that was a thing’, p. 29.

° Walter Johnson, ‘On agency’, Journal of Social History, 37 (2003), p. 116.
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scholarship that talked misleadingly of ‘white slavery’ in North Africa. When mak-
ing this argument, however, Fontenay explicitly compares the Mediterranean
experience to the Atlantic. Citing the widespread practice of ransoming captured
persons in the Mediterranean, Fontenay argues that while a slave in the Atlantic
had a ‘value of usage’ and their price was the ‘price of the man’, the
Mediterranean slave ‘value of exchange’ and their ‘price’ was the ‘price of lib-
erty’.'” Fontenay contrasts the transient Mediterranean experience with the
‘dehumanizing’ slavery invented by modernity (i.e. Atlantic slavery) in which
the condition of the slave was all too permanent.'’ Furthermore, according to
Fontenay, while trade in Atlantic slaves occurred between two agents of the
same cultural-religious group, ransoming occurred between agents pertaining
to two different groups (i.e. Christians and Muslims), thus introducing a ‘political,

ideological, and religious dimension’.'” For Fontenay, ‘this was a form of slavery

no doubt archaic, but ultimately quite humane’.” Wolfgang Kaiser and
Guillaume Calafat have developed this claim, arguing that ‘captive’ not only avoids
improper analogy with the Atlantic case but better reflects contemporaries’
understanding of their own situation."*

In short, Mediterranean historians too have acritically fallen into the
Atlantic commodification paradigm on occasion, albeit from the other side
of the divide." First and foremost, Fontenay’s argument hardly does justice
to the variegated experience of Mediterranean bondage. Not all slaves would
be ransomed - one thinks of slaves in domestic service across Italy, for
example, or the thousands of slaves who manned the oars of the war galleys -
and the idea that this was a ‘quite humane’ process is also questionable.'® The
suggestion that the Atlantic slave trade was monocultural is also flawed, ignor-
ing the role played by West Africans in the procuring and selling of slaves.
Above all, however, it departs from the problematic premise that all discus-
sions of slavery in world history need to defer to the Atlantic experience,
whilst uncritically accepting that full ‘commodification’ was its defining
feature.

1% Michel Fontenay, ‘Esclaves et/ou captifs: préciser les concepts’, in Wolfgang Kaiser, ed., Le
commerce des captifs: les intermédiaires dans l'échange et le rachat des prisonniers en Méditerraneé,
XVe-XVllle siécle (Rome, 2008), pp. 15-24; his interlocutor was Robert Davis, Christian slaves,
Muslim masters: white slavery in the Mediterranean, the Barbary Coast, and Italy, 1500-1800
(Basingstoke, 2003).

! Fontenay, ‘Esclaves et/ou captifs’, p. 23.

2 1bid., p. 17.

2 1bid., p. 23.

* Wolfgang Kaiser and Guillaume Calafat, ‘The economy of ransoming in the early modern
Mediterranean’, in Francesca Trivellato, Leor Halevi, and Catia Antunes, eds., Religion and trade:
cross-cultural exchanges in world history (Oxford, 2014), pp. 108-30, at p. 113.

1> Not all scholarship on Mediterranean history has taken this view, with some historians more
relaxed about seeing ‘slavery’ and ‘captivity’ as two dimensions of the same process. See Daniel
Hershenzon, The captive sea: slavery, communication, and commerce in early modern Spain and the
Mediterranean (Philadelphia, PA, 2018), p. 4; Steven R. Epstein, Speaking of slavery: color, ethnicity,
and human bondage in Italy (ithaca, NY, 2001), p. 193; Hannah Barker, That most precious merchandise:
the Mediterranean trade in Black Sea slaves, 1260-1500 (Philadelphia, PA, 2019), p. 13.

16 1 uca Lo Basso, Uomini da remo: galee e galeotti del Mediterraneo in eta moderna (Milan, 2003).
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This article aims to provide a new and meaningful perspective on this ques-
tion. Rather than simply asserting that slaves in the Atlantic were ‘commodi-
fied’, it uses a comparative framework to identify a broad turning point in
European thinking about the slave as ‘commodity’ whilst also acknowledging
the presence of ambivalence and local variation. Igor Kopytoff argues convin-
cingly that slavery should not be viewed as a binary ontology (person or thing)
but rather as a process: the slave was always a ‘potential commodity’ but
underwent de- and re-individualization at various points, with the moment
of sale being the only one in which the slave was fully commodified."”
Furthermore, as Walter Johnson writes, the ‘daily process of the slave trade’
involved ‘many slave trades; many versions of what was happening’.'® With
that said, these productive observations do not answer the question of whether
the Atlantic slave trade represented something new in terms of the slave’s
commodification, a claim that is, apart from anything, central to those theories
that see Atlantic slavery as integral to the birth of modern finance capitalism.
This is where the legal question of slave jettison and indemnification - whether
slaves could be ‘sacrificed’ like goods and whether that ‘sacrifice’ could be legally
reimbursed - can offer us new insight. While recognizing that slavery and com-
modification were processes, the crisis that precipitated a jettison at sea forced
the slave’s dual identity as person and thing to be resolved definitively. This art-
icle suggests that in this respect Atlantic slavery did in fact represent something
new. Yet it also demonstrates that the question provoked diverse and often
ambivalent responses, and it is not possible to say that European jurisprudence
adopted a consistent position on the issue in either period.

The legality or otherwise of slave jettison in early modern Europe remains a
vexed question, with scholarship directly addressing the issue fragmented and
contradictory. This perhaps stems from the fact that scholars have concentrated
on evidence from the 1770s and 1780s, a fissile moment for the juridical status of
the slave as the Atlantic trade came under new scrutiny. Based on a survey of
late eighteenth-century jurisprudence, Maura Fortunati claims that slaves were
not jettisonable.” Alexandra Philip-Stéphan, on the other hand, claims that
the Lex Rhodia (the section of Justinian’s Digest that deals with jettison and GA)
considered slaves to be ‘merchandise’, allowing both their jettison and the
recouping of their value via GA.”® Meanwhile, the case of the Zong has been
particularly influential, despite the fact that a verdict was never reached.”’

17 Rinehart, ‘The man that was a thing’, pp. 38-9; Igor Kopytoff, ‘The cultural biography of
things: commoditization as process’, in Arjun Appadurain, ed., The social life of things: commodities
in cultural perspective (Cambridge, 1986), pp. 64-94, at p. 65.

'8 Walter Johnson, Soul by soul: life inside the antebellum slave market (Cambridge, MA, 1999), p. 16.

' Maura Fortunati, ““Non potranno essere gettati”: assicurazione e schiavitl nella dottrina giur-
idica del XVTII secolo’, RiMe, 1 (2008), pp. 51-66, at pp. 58-60.

%% Alexandra Philip-Stéphan, ‘Assurance de négres: mémoire de B.-M. Emérigon concernant
I'affaire du brigantin Le comte d’Estaing’, Revue historique de droit francais et étranger, 86 (2008),
pp. 557-71, at p. 561.

! James Walvin, The Zong: a massacre, the law and the end of slavery (New Haven, CT, and London,
2011); Anita Rupprecht, ‘A very uncommon case: representations of the Zong and the British cam-
paign to abolish the slave trade’, Journal of Legal History, 28 (2007), pp. 329-46.
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In 1781, the crew of the now-infamous British slaving ship jettisoned 132 sick
Africans into the Atlantic Ocean. Falsely stating that water supplies had been
running perilously low, the owners of the vessel then tried to claim for this
loss from their insurers through a declaration of GA. Scholars have drawn
quite general conclusions on the basis of Lord Mansfield’s instructions to the jur-
ors to consider the slaves as no different from horses. But when the veracity of
the plaintiff's account was called into question the parties decided to settle out of
court, saving Mansfield from making a final decision. Some contemporary scho-
lars, moreover, have questioned the legal basis of the likely outcome.””

The fact that scholars have examined the problem at a moment of particu-
lar flux and growing abolitionist pressure is partly responsible for these dis-
agreements. Fortunati’s view is principally based on her reading of the late
eighteenth-century Sardinian lawyer Domenico Alberto Azuni, who in turn
based his arguments on the work of Balthazard-Marie Emérigon. Yet
Emérigon’s view was highly influenced by Enlightenment thinking about nat-
ural law, as well as his own personal aversion to slavery, and he found no sup-
port for his view in the work of earlier authorities: the authors he cites in the
relevant passage, Cicero and Samuel Pufendorf, come down neither for nor
against the proposition.”’

With that said, it is fairly clear from emerging evidence on the insurance of
slave cargoes that mercantile practice in the Atlantic often allowed for the
indemnification of slaves sacrificed through GA, whatever its technical legality.
Since GA contributions were usually covered by insurers unless the contract
explicitly stated otherwise, insurance policies can give some clue as to contem-
porary practice. James Oldham finds that many contained a ‘free from average’
clause for cases of slaves killed during insurrections; this clause excused under-
writers from paying GA contributions under a certain threshold, usually
between 3 and 10 per cent of the total insured amount.** As Oldham remarks,
small losses on this account were clearly so frequent that underwriters wished
to avoid settling frequent small claims. Similarly, Mallory Hope has found
some French insurance contracts from the late eighteenth century that expli-
citly mention the jettison of slaves among the underwriter’s liabilities.”

?? James Oldham, ‘New light on Mansfield and slavery’, Journal of British Studies, 27 (1988), pp. 45-68;
Tim Armstrong, ‘Slavery, insurance, and sacrifice in the black Atlantic’, in Bernhard Klein and Gesa
Mackenthun, eds., Sea changes: historicising the ocean (New York, NY, 2004), pp. 167-85; T. T. Arvind,
“Though it shocks one very much”: formalism and pragmatism in the Zong and Bancoult’, Oxford
Journal of Legal Studies, 32 (2012), pp. 113-51.

# Fortunati, ““Non potranno essere gettati™, p. 59; Domenico Alberto Azuni, Dizionario universale
ragionato della giurisprudenza mercantile (4 vols., Livorno, 1822-3), IV, p. 33; Balthazard-Marie
Emérigon, Traité des assurances et des contrats a la grosse (2 vols., Marseilles, 1783), 1, pp. 611-12;
Samuel Pufendorf, De jure naturae et gentium (Frankfurt, 1684), II, p. 311; for Emérigon’s opposition
to slavery, see Emérigon, Traité, 1, p. 209.

** James Oldham, ‘Insurance litigation involving the Zong and other British slave ships, 1780~
1807’, Journal of Legal History, 28 (2007), pp. 299-318, at p. 305. The rationale for using GA here
was that the voyage would have been lost if the slaves had successfully rebelled; the deliberate
destruction of this ‘cargo’ had thus ‘saved’ the voyage.

** Mallory Hope, ‘Underwriting risk: trade, war, insurance, and legal institutions in eighteenth-
century France and its empire’ (Ph.D. thesis, Yale University, forthcoming).

m
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Though no seventeenth- or eighteenth-century documentation of an actual
slave jettison has yet come to light (other than the Zong), this is not necessarily
surprising: since GA cases were usually handled privately in England, records
are hard to come by, while no one has yet studied the GA cases contained in
the voluminous records of the French admiralty courts.”® Based on the extant
evidence, it does not seem that Mansfield’s likely decision went contrary to
contemporary practice: for the purposes of GA, slaves were treated like any
other cargo.

In seventeenth-century Tuscany, the consensus was somewhat different. A
case-study demonstrates that there was confusion about whether slave owners
should have to contribute to the indemnification of GA sacrifices. This in turn
was seemingly based on the assumption that slaves could not be jettisoned and
that any such jettison would not be indemnifiable; as will be shown, the two
questions were inter-related.

The case itself unfolded in the Tuscan port of Livorno. Founded almost from
scratch by the Medici grand dukes in the sixteenth century, Livorno grew to be
one of the most significant ports in the Mediterranean in just a few genera-
tions. It is best known as one of the first ‘free ports’, where merchants of all
religions and nationalities could settle and trade on an equal footing, at
least in theory.”” Yet the ‘free port’ was no stranger to human bondage; on
the contrary, it was at the very centre of human trafficking in the western
Mediterranean. Slavery in the Mediterranean was justified largely on the
basis of religious rather than racial difference; many of the slaves brought to
Livorno would have been Muslims hailing from the Levant, with some origin-
ating from North Africa and a few from sub-Saharan Africa.”® The sixteenth
century saw a considerable shift in the patterns of enslavement in Italy: the
onset of the corso - the continual, low-level naval conflict between Christian
and Muslim ‘corsairs’ that continued after the peace between the Spanish
and Ottoman empires in 1581 - both cut off older slaving routes from the east-
ern Mediterranean and the Black Sea and provided a new source of potential
slaves in the form of captured mariners and travellers: male slaves of
Levantine origin came to represent the majority of slaves present in
Tuscany.” Some of the slaves would be destined for public service on the gal-
leys, in the arsenale, or in the state biscuit factory; others were purchased by
private individuals. Women and girls were purchased as domestic slaves,

% There are some recorded examples from the nineteenth century: in 1819, the French ship Le
Rodeur made a jettison of slaves who had contracted eye disease. The insurers allegedly indemnified
the sacrifice. See Thomas Fowell Buxton, The African slave trade and its remedy (London, 1840),
pp. 136-8.

%7 Corey Tazzara, The free port of Livorno and the transformation of the Mediterranean world (Oxford,
2017).

8 Barker, That most precious merchandise, pp. 13, 39-60.

29 Cesare Santus, Il ‘turco’ a Livorno: incontri con UIslam nella Toscana del seicento (Milan, 2019).
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though their numbers declined from the sixteenth century onwards.>® Across
the seventeenth century, around 5 to 10 per cent of Livorno’s population was
made up of slaves.’ Well into the eighteenth century, Livorno remained a cru-
cial market for French and Spanish agents in constant competition to fill the
benches of their sovereigns’ galleys.”” The importance of slavery, both actual
and symbolic, is attested by the Monument of the Four Moors, constructed
in 1626 and placed in a prominent position near the waterfront: Grand Duke
Ferdinando I overlooks the port, standing above four chained slaves of various
physiognomies.>®

The case in question is a GA claim made in 1671 by Paolo Antonio Pieri, the
master of the ship the Madonna di Monte Nero.>* Records of the case are pre-
served in the archive of the consoli del mare di Pisa (the consuls of the sea in
Pisa), who retained significant maritime jurisdiction in Tuscany, including
over GA, even after the rise of nearby Livorno ended Pisa’s role as a port
city. The Monte Nero had come from Izmir, with scheduled stops at Messina,
Livorno, and Genoa. Soon after leaving Izmir, it had called at two Aegean
islands where it had loaded slaves: twenty-four loaded on the island of Siros
by ‘Captain Giovanni Maria Cardi’ and ‘Captain Paolo Barbieri’, and thirty
more by ‘Captain Giuseppe Corbara’ on the island of Psara. No further details
about these enslaved persons can be gleaned from the sources.*® Though nom-
inally under the control of the Ottoman empire, the Aegean islands in this per-
iod were notorious bases for corsairs of both faiths.> It seems likely that these
captains had been patrolling the Levant and were dropping off their captured
booty with a merchantman in order to continue raiding in the area. The fifty-
four slaves were to be delivered to one Giovanni Francesco Cardi, along with
ten bales of coffee.”’

Somewhere between these islands and Zante, the crew of the Monte Nero jet-
tisoned a large amount of cargo (though no slaves) to make their escape from a
ship that they had thought was a corsair.*® In theory, any jettison had to be
made by the shipmaster in consultation with both the crew and any merchants
who happened to be present. In reality, merchants were very rarely on board,
and storms and other crises did not at any rate constitute an ideal context for

%% sally McKee, ‘Domestic slavery in Renaissance Italy’, Slavery & Abolition, 29 (2008), pp. 305-26,
at pp. 317-21.

3! Joshua White, Piracy and law in the Ottoman Mediterranean (Redwood City, CA, 2017), p. 65;
Salvatore Bono, Schiavi musulmani nell’Italia moderna: galeotti, vu’ cumpra’, domestici (Naples, 1999),
pp. 30-1.

%2 Kaiser and Calafat, ‘The economy of ransoming’, p. 113; Lo Basso, Uomini da remo, p. 203.

%% Mark Rosen, ‘Pietro Tacca’s “Quattro Mori” and the conditions of slavery in early seicento
Tuscany’, Art Bulletin, 97 (2015), pp. 34-57.

3 Archivio di Stato di Pisa (ASP), consoli del mare (CM), suppliche (S), register 985, case number
333 (985-333) (rescript issued 8 Feb. 1671); ASP, CM, atti civili (AC), 326-13 (judgement issued 26
June 1671); ASP, CM, AC, 326-3 (judgement issued 13 May 1671).

5 ASP, CM, S, 985-333 (8 Feb. 1671), original petition.

3¢ White, Piracy and law, pp. 38-50.

37 ASP, CM, AC, 326-13 (26 June 1671), calculation.

3 ASP, CM, S, 985-333 (8 Feb. 1671), objections. The original Messinian documentation is not
present, and we must therefore infer the details of this earlier case from the Tuscan records.
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considered discussion. Jettisons were almost certainly made by the executive
decision of the master; by the late seventeenth century, even official GA acci-
dent reports seem to have been abandoning any pretence on this front.>> The
Monte Nero then stopped in Zante to make an accident report in front of the
local Venetian governor and his counsellors, before carrying out the GA pro-
cedure at Messina - the first scheduled port of call. By the time the ship
reached Messina, eleven of the slaves were already dead.”® It was generally
expected that a shipmaster would make his accident report in the first
(Christian) port after the incident, hence the stop at Zante.*' Yet it was at
Messina, the first scheduled stop in which merchant receivers were present,
where important decisions regarding the framing of the case were made. It
was there that the master’s account of the jettison was judged to be truthful,
and it was the Messinian consuls who included the value of the slaves in the GA
calculation when it was worked out how much each interested party would
contribute.

With the GA awarded by the Messinian authorities, and with contributions
collected from the receiving merchants there, the ship continued its journey to
Livorno. While unloading in Livorno it was discovered that a few jettisoned
items had been missed from the original Messina calculation: two bales of cow-
hide and four bales of wool.*> The master, Paolo Antonio Pieri, went to the
court of the consoli del mare and requested that the cost of these missing
items be added into the GA, a request which required a new judgement and
calculation. This was somewhat unusual: once a GA had been awarded by a
competent local authority it was not usually necessary to involve the author-
ities of another port. A master could simply present the judgement to any
receiving merchants and rely upon a general expectation that the decision
would be honoured, even if it had been made in another jurisdiction.** A trans-
national procedure could not work without such acceptance. However, once
Pieri had discovered that even a few jettisoned items had been missed from
the original calculation, he was compelled to seek another GA judgement
and calculation to avoid being held liable for their loss. A few months later,
this decision was the subject of a petition presented to the Tuscan Grand
Duke Cosimo III. The ‘exorbitant Average’ granted by the consoli had caused
‘grave damage’ to the petitioner.** It was perhaps little wonder that the case
attracted controversy: the jettison had been worth an enormous 22,745 pieces

% In 1692, the Genoese maritime lawyer, Carlo Targa, wrote that, in over seventy years of prac-
tice, he had only seen four or five cases where a consultation was made prior to the jettison, and in
all such cases the legality of the jettison was challenged because it suggested premeditation rather
than an emergency. See Carlo Targa, Ponderazioni sopra la contrattazione marittima (Genoa, 1750),
pp. 177-8.

0 ASP, CM, S, 985-333 (8 Feb. 1671), original petition.

*! Maria Fusaro, ‘On averages and why they matter’, in Maria Fusaro, Andrea Addobbati, and
Luisa Piccinno, eds., General average and risk management in medieval and early modern European mari-
time business (London, forthcoming).

42 ASP, CM, AC, 326-13 (26 June 1671).

3 Fusaro, ‘On averages’, p. 24. See also ASP, CM, AC, 322-16 (8 Nov. 1670).

 ASP, CM, S, 985-333 (8 Feb. 1671), original petition.
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of eight, with the GA payment amounting to over 20 per cent of each indivi-
dual’s investment.*” The petitioner was Giovanni Francesco Cardi, the receiver
of the slaves.

The value of the fifty-four original slaves had been estimated for the pur-
poses of the GA at 5,273 pieces of eight, 5 soldi and 8 denari. Cardi’s total inter-
est in the voyage was almost 6,000 pieces, and his required contribution stood
at 1,237 pieces, 9 soldi and 4 denari.*® His complaint was manifold. He made sev-
eral general criticisms about the way in which the GA had been conducted: that
the jettison seemed far too large to be plausible, that the GA ought to have
been adjusted in Pisa rather than in Messina, and that he had not been
cited at the time of the Pisan procedure.”” His main complaint, however,
centred on his cargo of slaves. Cardi argued that the slaves should never
have been entered into the GA in the first place. This was the first point
made in his list of objections:

It has never at any time been the custom that slaves should be placed into
Average: on the contrary, doing so would be a manifest and notorious
injustice. Furthermore, since slaves cannot be considered anything
other than passengers, and for this reason, as passengers, they do not
go into GA, slaves ought not to be placed in the calculation.*®

Cardi then went on to argue that he should not have to contribute for fifty-
four slaves when he had only received forty-three; he suggested that the ele-
ven who had died in transit should either not be counted, or that the ship-
master should be made liable for their contribution.”” It was made clear,
however, that this objection should not be taken to undermine his principal
claim that slave owners ought not to contribute at all. In underlining this,
Cardi’s defence makes a particularly interesting statement, further clarifying
that slaves ought not to be considered ordinary merchandise:

If the slaves should be considered as merchandise (which fact is rejected),
it is certain that, with eleven of the fifty-four dead...the price of those who
have died should also go into GA, or that the master should be condemned
to the delivery of those slaves or their equivalent value.*

Cardi was joined in his suit by other receiving merchants who submitted
their own objections.’’ Here, the apparently long-established practice of slaves
not entering into GA was once again foregrounded:

45 ASP, CM, AC, 326-13 (26 June 1671), calculation.
6 1bid.

47 ASP, CM, S, 985-333 (8 Feb. 1671), Cardi’s ragioni.
*8 Tbid.

9 bid.

%0 Ibid.

*! 1bid., merchants’ ragioni.
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But what removes every difficulty is...the fact that [the consoli] place in the
calculation, in respect to Master Cardi, 54 slaves, when it is a well-known
fact that slaves are never put into GA, as diverse merchants attest that
have received slaves on other occasions, and that when GAs have been
carried out the slaves have never been put in the calculation.”

Cardi’s assertions and the support they commanded are somewhat surpris-
ing because they completely contradict the normative sources on the contri-
bution of slave owners to GAs. Chief among these is the Lex Rhodia de Iactu
(The Rhodian Law of Jettison), the provisions concerning jettison and GA con-
tained in Chapter 14 of Justinian’s Digest, one of the foundational texts of the
ius commune. The Lex strongly suggests that a slave owner is expected to share
the costs of any sacrifices made to save the ship. The relevant passage poses an
instance of a vessel carrying ‘diverse cargoes...in addition to many passengers,
both slave and free’ which performed a jettison. The question is then asked
‘whether the people whose goods, such as jewels and pearls, added no weight
to the ship had to contribute like everyone else...whether anything was due in
respect of the free passengers, and by what action the matter should be pro-
ceeded with’.>® It was decided that ‘all those who had benefited by the jettison
must make their contribution...freemen not being valued’, thus implicitly man-
dating contribution for the value of the slaves.”

This stipulation was likewise echoed by seventeenth-century jurists. The
Genoese maritime jurist Carlo Targa explicitly writes in his 1692 work on mari-
time law that ‘gems and other precious things are also valued, and cash and
the value of slaves (though only those who are infidels) are placed [into con-
tribution]. For while these things are not subordinate to the jettison, not pro-
viding relief, they nevertheless enjoy its benefit.*

Giuseppe Casaregi, another influential jurist whose career encompassed the
Genoese, Sienese, and Florentine Ruote, writes similarly in Discursus legales de
commercio, first published in 1707:

And into contribution comes all merchandise and all things in the ship,
and everything that was saved. Even light or very light merchandise
and possessions, though they weigh down the ship little or not at all, con-
tribute the same: Slaves, of course, gold coin, money, gems, pearls, rings,
precious stones, and everything of this sort.>®

The same provision even made its way into the Genoese statutes of 1589, which
called for the contribution of ‘all things existing in the said ship at the time of

°2 Tbid.

3 Alan Watson, ed., The digest of Justinian (4 vols., Philadelphia, PA, 1998), II, p. 419.

> Tbid.

%% Targa, Ponderazioni, pp. 177-8.

% Giuseppe Lorenzo Maria Casaregi, Discursus legales de commercio (Florence, 1719), pp. 279-80.
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the jettison, including money, gold...slaves, male and female, horses, and all
other animals’.”’

While the works of Targa and Casaregi slightly postdate the case in ques-
tion, the Roman Lex Rhodia de Iactu certainly did not. And yet the Lex Rhodia
was never referenced by Cardi’s opponents in the case, nor by the two consoli
del mare when they were called on to justify their original decision. The closest
that the consoli came to making the argument outlined in the Lex Rhodia was
their remark to the effect that ‘slaves, as they receive a valuation, in contrast
to free people, ought to be placed in the Average as merchandise’.*® But the
consoli made no reference to the Lex Rhodia nor to the fact that Cardi had bene-
fited from the sacrifice. Instead, they argued by analogy, stating that ‘since
slaves pay import taxes in the same way as merchandise, it does not stand
to reason that it should be different in cases of Average’.”” Paolo Antonio
Pieri, the shipmaster who had claimed the original GA, likewise made no effort
to counter Cardi’s central claim. His only comment on the slavery question was
to remark that ‘it does not matter that Master Cardi had the Average upon
fifty-four slaves when in Livorno arrived no more than forty...on this point
he has no quarrel with the consoli in Pisa, but rather with those of Messina
(even though these have done no wrong)’.*

Rather than rebutting Cardi’s point in principle, the master simply passed
the buck from the Pisan consoli to those of Messina, over whom no jurisdic-
tional power could be exercised. The consoli likewise argued that the case
could not be reopened because of the practical difficulties that would ensue:
since the original GA had been carried out in Messina, and since the receivers
in Messina had already paid their contributions, it was simply not feasible to
reverse this process.®'

Historians must be careful in taking assertions of ‘custom’ at face value: as
Guido Rossi has pointed out, mercantile expressions of custom were open to
abuse, and an influential merchant might easily martial enough support
from the community to lend an air of ‘customary’ authority to an entirely
novel position.®” In this case, however, there are several grounds for giving cre-
dence to Cardi’s remarks. First, there is the eventual decision made by the
Florentine Ruota, the highest civil court in Tuscany, to whom the petition
was delegated by the grand duke.®> Though we cannot be sure on what basis
the judges of the Ruota deliberated, they nevertheless ordered on 8 February
1672 that the case should be reviewed.®* ‘Review’ here was euphemistic, a con-
cession to the fact that judgements of the consoli were technically final.

%7 Degli statuti civili della serenissima repubblica di Genova (Genoa, 1613), p. 139.

8 ASP, CM, S, 985-333 (8 Feb. 1671), informazione of the consoli.

> Tbid.

% Ibid., master’s memorandum.

! Ibid., informazione of the consoli.

%2 Guido Rossi, Insurance in Elizabethan England: the London code (Cambridge, 2017), pp. 63-4.

3 Guillaume Calafat, ‘La somme des besoins: rescrits, informations et suppliques (Toscane, 1550
1750)’, L’Atelier du Centre de recherches historiques, 13 (2015), https://journals.openedition.org/acrh/
6525, accessed 3 Nov. 2021.

* ASP, CM, S, 985-333 (8 Feb. 1671), original petition.
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Secondly, we have the fact that the existence of the custom went uncontested
by the opposing side. Finally, a preliminary search of the Pisan archive has
revealed no other seventeenth-century GA case in which slaves were included
in the calculation, even though Livorno possessed the most important slave
market in the Christian Mediterranean after Malta.”® The only reason that
the slaves came to contribute in this case was that the GA was originally car-
ried out at Messina, where such prohibitions presumably did not apply; when
the GA was readjusted in Livorno, the slaves were not removed, but the Pisan
consoli had not actively chosen to include them. It is thus highly likely that
slaves were in fact excluded from GAs as a general rule.

Why did the Tuscan merchants consider it proper to exclude slaves from con-
tribution? Digging deeper into Cardi’s claim casts interesting light on the sta-
tus of slaves in seventeenth-century Tuscany. This section will show how
Livornese GA customs maintained strict notions of reciprocity: property that
could not be indemnified through GA, or which could be sacrificed at all,
could not, in turn, be entered into GA as a contributing object. We will see
how sixteenth- and seventeenth-century jurisprudence generally held that
slaves could not be jettisoned. The operational conditions in the
Mediterranean, meanwhile, meant that the practical need for slave jettison
was far less acute than in the Atlantic.

Logical justification of the custom of excluding slaves is never explicitly
made in our archival documentation. This is not necessarily surprising. After
all, the petitioners did not have to justify custom, they simply had to show
it existed. Ultimately, there seem to be two rationales at play here, which
are substantially inter-related. The first is that the slaves were not considered
to be ‘merchandise’, a thing that cast doubt on their eligibility for GA. The
second is that merchants seem to have internalized the idea that GA was
strictly reciprocal, and that things that could not be sacrificed and indemnified
via GA could likewise not be considered eligible for contribution to GA. In
other words, if slaves could not be jettisoned - or if their owners could not
receive the protection of indemnification after a slave jettison - those same
owners should not be compelled to contribute on account of their slaves
either.

In both modern and Roman GA, the obligation generated between the one
who has lost property and the one who has benefited is a one-time obligation
on account of the sacrifice made. Hence, the Roman law held that slave owners
had to contribute because they had benefited financially thanks to the sacri-
fice. Early modern Livornese merchants, on the other hand, saw GA more as
a form of reciprocal mutual insurance, a kind of compact between players in
the maritime-business community. This is well illustrated by a GA case that

% GA cases are generally uncontentious but very numerous, and the Pisan files are unindexed. I

have reviewed all Pisan cases from the years 1600, 1630, 1640, 1649, 1670, and 1700, finding no
other instance of slaves in a GA calculation.
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unfolded thirty years after the dispute over Cardi’s slaves. This concerned a GA
requested by Antonio Fogazza, the master of the Sante Anime del Purgatorio, on
his ship’s return to Livorno from Tétuoan in 1700. The damages to be reparti-
tioned included the costs of a jettison and expenses incurred during a period of
detention in Gibraltar by two French warships.® The GA was disputed by the
two merchants, Iuda Crespino and Ioseph Molco. The parties could not decide
whether cargo owned by the master, which had supposedly been stored above
deck, should contribute to the GA. The master claimed that his goods should
not contribute, because ‘these were loaded under the bridge and not in the
hold, for which fact, according to Chapter 183 of the Llibre del consolat de
mar, they are excluded’.®” The Llibre del consolat de mar was the most important
collection of written maritime customs in the western Mediterranean and was
frequently cited in cases coming before the consoli.*® It had been compiled in
Catalonia in the fourteenth and fifteenth centuries, bringing together various
rules and practices that had been employed in the western Mediterranean from
the twelfth century onwards.®® When we turn to the Llibre, however, we do not
find it stated that cargo stored above deck does not contribute to GA. Rather, it
says that if cargo is loaded above the hold without the permission of the mer-
chants, then it is not indemnifiable and that the master will have to bear the
whole cost of any loss or damage.”® In effect, it suggests that if the master’s
cargo stored above deck had been jettisoned, he could not have benefited
from GA, because he had assumed sole liability. And yet the master believed
that the fact that his cargo was stored above deck excluded it from contribu-
tion as well: in short, that exclusions applied to sacrificed cargo also applied to
contributing cargo.

This logic was accepted by the merchants, who did not initially object to the
principle of the exclusion. Their problem was simply with the veracity of the
master’s account. The merchants claimed that such a quantity of merchandise
would not have fitted on the deck and that the master was thus lying about
where he had stored his goods.”" The master, in turn, was forced to produce
an affidavit signed by the customs officials to the effect that the goods really
had been stored above deck.”” It was only after both sides had submitted sev-
eral lists of objections and counter-objections that the merchants suddenly
changed tack. In their third and final list of objections, they instead argued,
perhaps after seeking out new legal opinion, that things stored above deck
should contribute after all because ‘by means of the jettison they had been

% ASP, CM, AC, 418-11 (14 May 1700).

7 Tbid., master’s second ragioni.

%8 Germa Colon and Arcadi Garcia, eds., Llibre del consolat de mar: edicié del text de la Real de
Mallorca, amb les variants de tots els manuscrits coneguts (Barcelona, 2001).

9 Antonio Lefebvre D’Ovidio, ‘La contribuzione alle avarie dal diritto romano all’ordinanza del
1681’, Rivista del Diritto della Navigazione, 1 (1935), pp. 36-140, at pp. 103-6.

7° Giuseppe Lorenzo Maria Casaregi, Consolato del mare colla spiegazione di Giuseppe Maria Casaregi
(Venice, 1802), p. 51.

7L ASP, CM, AC, 418-11 (14 May 1700), master’s second ragioni.

72 1bid., affidavit of customs officials.
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saved’.”” In other words, they switched from the logic of strict reciprocity they
had previously accepted - that cargo loaded on deck is excluded from GA in
any respect - to the logic of the Lex Rhodia: even though things loaded on
deck could not have been indemnified through GA, they nevertheless should
contribute because they benefited from the jettison. In their final judgement,
the consoli sided with the merchants, but it is clear that the merchants them-
selves were not familiar with the logic of the Lex Rhodia until very late on in
the process.”*

The fact that both parties were initially convinced that the Llibre del consolat
de mar excluded cargo stored on deck from both sides of the GA equation sug-
gests that seventeenth-century Livornese merchants were not viewing GA
through the prism of sacrifice and benefit but rather through the lens of a
do ut des contract. GA in this conception was closer to a pact of mutual insur-
ance than to the idea of voluntary sacrifice contained in the Lex Rhodia. While
GA was not strictly contractual, it represented a kind of social compact among
the maritime community: I contribute to your damages today in the knowl-
edge that, on another occasion, the situation will be reversed; if, however, I
receive no protection, it is not right that I should be called upon to protect
you in turn.

If, in mercantile thinking, GA depended on strict reciprocity then the con-
tribution of slaves to GA was linked to their ‘jettisonability’. If slaves could not
be jettisoned, or if their value could not be recouped after a slave jettison, slave
owrniers should not have to contribute to GA either since their property did not
receive the protection of mutual contribution. In the Mediterranean, more-
over, it was highly unlikely that circumstances precipitating a human jettison
should occur. Recorded human jettisons were never carried out to lighten the
ship but were occasioned by a lack of supplies, disease, or by slave rebellions, in
which slaves were precipitated overboard in the struggle or were deliberately
drowned as a punishment and example to others.”” Slave jettisons were thus
ultimately the result of the difficulties of oceanic navigation, the desperate
situation of the enslaved, and the industrial scale of the operation, pressures
which were far more prevalent in the Atlantic context. Though there are
recorded instances of slave rebellions in the Mediterranean, proximity to
land, the much shorter journey times, and the slaves’ knowledge that ransom
was a possibility in some cases meant that these were not pressures that
affected vessels carrying Mediterranean slaves to the same degree.”® We can
say with some confidence, therefore, that slave jettison must have been an
exceptionally rare occurrence in the Mediterranean.

Whether slaves were considered jettisonable in theory is another matter.
Though discussion on this point was sometimes characterized by a degree of
ambivalence, most normative sources of maritime law in the seventeenth

73 Ibid., affidavit of Iuda Crespino.

7% Ibid., judgement.

75 Oldham, ‘Insurance litigation’; Anita Rupprecht, ““Inherent vice”: marine insurance, slave ship
rebellion and the law’, Race & Class, 57 (2016), pp. 31-44.

7® Hershenzon, The captive sea, pp. 37-9.

@

https://doi.org/10.1017/S0018246X22000103 Published online by Cambridge University Press


https://doi.org/10.1017/S0018246X22000103

1212 Jake Dyble

century either forbade the jettison of slaves or, at the very least, stipulated
that slave jettison should not result in any compensation for slave owners.
It was this latter position that was taken by the Lex Rhodia. Though ius commune
jurisprudence did not necessarily prevail over customary law and merchant
usage in early modern maritime disputes, the Lex Rhodia nevertheless
remained a most important reference point for learned jurists, including
English lawyers writing on maritime law.”” Passage 14.2.2.5 of the Lex Rhodia
stipulates that ‘no valuation is to be put on slaves who have perished in the
sea, any more than if they had sickened and died on board, or thrown them-
selves in’.”® This apparently straightforward remark has been variously inter-
preted by modern scholars. Some have assumed that ‘slaves who have perished
in the sea’ refers only to slaves who die through accidental drowning. Hassan
Kalilieh, like Alexandra Philip-Stéphan, maintains that the Lex Rhodia allowed
both the jettison of slaves and the recouping of their value via GA: he thus
takes this passage to refer to slaves who have abandoned ship.”” Emérigon
interpreted it as referring to slaves who have perished as the result of ‘perils
of the sea’ - as he claimed that slave jettison had never been considered legal,
he could hardly read it otherwise.*® Other scholars, such as Olivia Remie
Constable, have interpreted the ban on valuation as referring to deliberately
drowned - that is, jettisoned - slaves.®'

In the absence of any qualifications on the legislator’s part, the most logical
approach is surely to take the Lex at its word: the valuation of slaves who have
been drowned, either accidentally or on purpose, is completely ruled out. This
makes it impossible, under the Lex Rhodia, to receive compensation for jetti-
soned slaves through contribution, since this would necessarily involve valuing
them. In this respect, we might consider how the reference to slave suicide is
expressed in the original Latin: aut aliqui sese praecipitaverint. Literally, this
translates as ‘or those who have thrown themselves’. The phrase ‘into the
sea’ is clearly required to complete the sense. It therefore depends on the in
mare from the first half of the sentence. The two phrases are placed in antith-
esis: one where the slaves have ‘thrown themselves’ in mare, the other in which
the slaves have fallen (or been thrown) against their will. This effectively rules
out Khalilieh’s reading in which the slaves have jumped out of the ship in an
attempt to reach land.

The Lex thus suggests, first of all, that the jettison of slaves was not prohib-
ited by Roman law. This supposition is in accordance with the earlier quotation
from Cicero. Had slave jettison been legally impermissible, Cicero, a lawyer by

77 Charles Molloy, De iure maritimo et navali or A treatise of affairs maritime and of commerce
(London, 1744), pp. 59, 262, 278.

’® Digest, 14.2.2.5, www.thelatinlibrary.com/justinian.htm, accessed 3 Nov. 2021. Author’s
translation.

7° Philip-Stéphan, ‘Assurance de négres’, p. 561 n. 11; Hassan Khalilieh, ‘Human jettison, contri-
bution for lives, and life salvage in Byzantine and early Islamic maritime laws in the
Mediterranean’, Byzantion, 75 (2005), pp. 225-35, at p. 226.

8 Emérigon, Traité, 1, p. 633.

8 Olivia Remie Constable, ‘The problem of jettison in medieval Mediterranean maritime law’,
Journal of Medieval History, 20 (1994), pp. 207-20, at p. 211 n. 4.
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profession, would surely have mentioned it. Instead, Cicero frames the
dilemma as a purely moral issue. At the same time, however, it seems that
slave jettison was discouraged; one would like to think that the refusal to com-
pensate slave owners for a human jettison was designed to discourage such an
act, though this may simply be wishful thinking.*” What is clear is that GA can-
not be used as means of recouping the value of the slaves.

When this passage was transmitted into early modern jurisprudence, most
jurists either seem to have rejected the idea of human sacrifice or to have not
even considered it a possibility. The latter stance was adopted in Pieter Peck
the Elder’s commentary on the Lex Rhodia, produced in 1556.** (This work
was in fact cited by Cardi’s merchant allies in the case of the Madonna di
Monte Nero, though not on the subject of slaves.)** Peck offers a rather unex-
pected interpretation of passage 14.2.2.5 - one which we should probably dis-
miss as a guide to the Lex’s original intentions, but which is nevertheless
interesting in understanding the contemporary view on slave sacrifice. Peck
writes that,

when a slave has perished in the sea, ejected by means of ropes when the
mountains of water churn (as he [Ovid] says), it should be recognized that
this is carried out on account of his going about his duty to the ship,
rather than that he was ejected on account of the common benefit.*”

As Peck elaborates, it becomes clear that he considers the slaves of 14.2.2.5
to be those who are working the ship, rather than slaves in transit.*® In fact,
when commenting on this passage he sometimes uses the word ‘servi’ (the
standard word for slaves) but sometimes refers to them as ‘servitores’ (those
serving/servants).?” Peck then alludes to another passage in the Lex Rhodia
in which natural wear and tear to the ship - not eligible for GA - is likened
to the damage sustained by a blacksmith’s hammer, for which the customer
would not be expected to contribute.?® This is taken to underline his conten-
tion that the drowning of a servant/slave in the course of carrying out his
duties cannot be put into GA. He does, however, go on to admonish those mas-
ters who set too much sail during a tempest, leading to the ejection of ‘those

82 J.]. Aubert, ‘Dealing with the abyss: the nature and purpose of the Rhodian sea-law on jettison
(Lex Rhodia de Tactu, D 14.2) and the making of Justinian’s Digest’, in J. W. Cairns and P. J. du Plessis,
eds., Beyond dogmatics: law and society in the Roman world (Edinburgh, 2007), pp. 157-72, at p. 162.

8 Dave De ruysscher, ‘Peck, On maritime affairs’, in Serge Dauchy, Georges Martyn, Anthony
Musson, Heikki Pihlajamaki, and Alain Wijffels, eds., The formation and transmission of Western
legal culture: 150 books that made the law in the age of printing (Cham, 2016), pp. 115-17.

8 The reference to Peck’s work concerns the necessity of performing a consultation with the
crew prior to a jettison. ASP, CM, S, 985-333 (8 Feb. 1671), merchants’ ragioni.

8 petrus Peckius, Ad rem nauticum pertinentes (Amsterdam, 1708), p. 228.

8 Ibid., pp. 228-31: compare ‘igitur cum servus’ (p. 228) with ‘discrimen servitores conjiciunt’
(p. 229).

87 See a similar distinction in Molloy, De iure maritimo, pp. 417-27.

88 peckius, Ad rem nauticum, pp. 228-9.
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serving’, presumably here referring to slaves charged with setting the sails in
heavy weather.*’

In the context of the sixteenth-century Low Countries, it appears that the
idea of a slave jettison - or of slaves as a cargo more generally - was not
even considered. Peck reduced the multiplicity of ways that a slave might per-
ish in the sea to what he considered the one morally acceptable set of circum-
stances: slaves drowned while carrying out necessary duties during a storm. It
is not impossible, of course, that the Lex itself should also have been referring
to slaves who were sailing the ship, though this is not likely. Since the Lex men-
tions those who have ‘sickened and died’ and those who have committed sui-
cide in the same breath as those who have drowned, it seems fairly clear that
this is not a reference to slaves who are going about their daily duties but to a
context of transit.

Arnold Vinnius made notes on Peck’s commentary in an edition of 1647,
republished in 1668.”° He offers a more detailed appraisal of the passage:

Slaves, who perished in the sea in that time that the ship was labouring,
do not thus perish because they are thrown into the sea for the sake of
lightening the ship (for men are not thrown into the sea, but rather mer-
chandise is, on account of men needing to be saved).”!

Vinnius, unlike Peck, touches on the possibility of a deliberate jettison of
slaves, if only immediately to dismiss it. Here we have our first concrete and
indisputable reference to slave sacrifice. The first and most obvious point is
that Vinnius claims that slaves are not jettisoned. This is not so much a stipu-
lation as a simple observation. Vinnius does not use the subjunctive here but
rather the indicative (projiciuntur instead of projiciantur): it is not that men
should not be thrown into the sea; it is simply that they are not. Secondly, it
is striking that Vinnius places slaves in the category of ‘men’, in clear oppos-
ition to jettisonable ‘merchandise’. Exactly the opposite logic prevailed in cases
such as the Zong, where it was decided that the slaves had to be treated as any
other cargo.

Vinnius was not the only seventeenth-century jurist to touch on the ques-
tion of human sacrifice (rather than slave sacrifice, specifically). Reinhold
Curicke discussed whether ‘in certain danger of shipwreck or extreme hunger,
for the salvation of the greater part of the ship, it is licit to throw someone
into the sea’.”” Curicke begins from the Book of Jonah, first noting that the sai-
lors who were with Jonah, though they were gentiles, recognized that ‘it was
not licit to throw even the most unimportant man into the sea to save the
cargo...however precious’.” Even though Jonah admitted to being the cause

8 Tbid., p. 229.

% De ruysscher, ‘Peck, On maritime affairs’, pp. 115-17.

°1 Peckius, Ad rem nauticum, pp. 228-9, comment A.

2 Reinhold Curicke, Resolutio questiorum illustrum ad ius maritimum pertinentium, in Franz
Stypmann, ed., Scriptorum iure nautico et maritimo fasciculus (Halle and Magdeburg, 1740),
pp. 891-3.

% Ibid., p. 891.
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of the storm, the sailors did not jettison him until they had no other option.
‘How much less appropriate is it then’, asks Curicke, ‘for Christian men to
throw another Christian sailor overboard?”** Likewise, when the apostle Paul
was travelling to Rome and his ship encountered a storm, the seamen made
three jettisons but did not once consider jettisoning a man. Having established
this, however, Curicke makes something of a turn, noting that ‘necessity...is
outside of reason’ and that supreme dangers always give pardon of fault.”
Quoting the Pharisee Caiaphas in John’s Gospel - ‘you do not realize that it
is better that one man should die for the people than that the whole nation
perish’ - he goes on to conclude that if ‘the greater part of the mariners
might be saved, it is licit that they should throw one of their number into
the sea, and that this should be used as a solution of the last resort’.’® He coun-
sels the use of lots for choosing who should be cast overboard.”” Curicke does
not explicitly consider the position of slaves. It is unclear where slaves would
hypothetically fit into this scheme, and whether they should be included in the
casting of lots: since slaves in the Mediterranean were almost by definition not
Christian, perhaps Curicke would have sided against them on account of
‘necessity’.

A contrasting and more definite position is offered by the Flemish commen-
tator Mattheus De Vicq in his gloss of Quentyn Weitsen’s Tractatus de avariis.
The Tractatus was published sometime between 1554 and 1563, with De Vicq
adding his commentary in 1617, and was destined to become one of the
most important written normative works on GA across Europe. The first
known Latin edition dates from 1672, and Giuseppe Casaregi appended
Weitsen’s work to the 1729 and 1740 editions of his Discursus legales de
commercio.”® Like Curicke, De Vicq advocates a human jettison in a situation
of dire necessity: ‘it is harsh that the drawing of lots should be established
between the men in such a case but even harsher that all should perish for
the sake of no one man perishing’.”” He also remarks, however, that the sea-
men ‘should not hesitate over humanity, that is, the kinship which nature cre-
ates between us, and prefer personal property, even a very precious horse, over
a common slave, who is, however, a man’.'* Like Vinnius then, De Vicq makes
no distinction between those men who are slaves and those who are free and
infuses the ambivalence of Cicero with a new certainty in favour of the slave.

While we might doubt whether such noble sentiments of common human-
ity between seaman and slave would have prevailed in practice, these argu-
ments nevertheless demonstrate that the jettison of slaves (other than in

 1bid.

% Ibid., pp. 891-2.

% Ibid., p. 892.

7 Tbid.

%8 Gijs Dreijer and Otto Vervaart, ‘Een tractaet van avarien - 1617’, Pro Memorie, 21 (2019), pp. 38-41;
Vito Piergiovanni, ‘CASAREGI, Giuseppe Lorenzo Maria’, Dizionario biografico degli Italiani (Rome, 1978),
www.treccani.it/enciclopedia/giuseppe-lorenzo-maria-casaregi_(Dizionario-Biografico), accessed 3 Nov.
2021.

% Quintin Weitsen and Mattheus De Vicq, Tractatus de avariis (Amsterdam, 1672), p. 23.

19 bid., p. 22.
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their capacity as fellow human beings) was not generally considered acceptable
by seventeenth-century jurisprudence. Though Curicke’s ambiguous remarks
could arguably have been used to justify a slave jettison, he himself did not
do so, while De Vicq and Vinnius explicitly argued that slaves should not be
treated differently from others on board the ship when it came to human sac-
rifice. What is most striking about the seventeenth-century jurists’ discussion
of human/slave jettison, however, is the terms in which the problem is framed.
Most of the remarks presented here assume that any putative human jettison
would take place during a storm. Yet human jettisons in real life were rarely, if
ever, occasioned by a need to lighten the ship. Human bodies weigh little com-
pared to anchors, hawsers, or sacks of grain. It was, ironically, the slaves’ very
human qualities - their susceptibility to illness, their need for provisions, their
natural desire for liberty and willingness to resist - that occasioned their jet-
tison. Sixteenth- and seventeenth-century jurists were thus not thinking in
terms of real-world examples. Only Curicke mentions the possibility of immi-
nent starvation as another possible reason for a human sacrifice. These delib-
erations were academic thought-experiments, responding to literary stimuli
rather than operational reality; they were either moral musings drawing on
biblical examples or attempts to make sense of a seemingly anachronistic pas-
sage in the Lex Rhodia. If slave sacrifices were indeed already happening in the
context of the growing Atlantic trade, they made no impression on
seventeenth-century European legal thought.

v

The juridical discussion on the problem was thus quite literally academic and
demonstrated a fair amount of ignorance of or lack of interest in slavery in the
Atlantic. Nevertheless, despite its limitations, it generally assumed that slaves
were not jettisoned like other property. A whole range of influential jurists
from across Europe either rejected the jettison of slaves (at least in their cap-
acity as property) or did not even consider the question because the thought
did not apparently occur to them. Even the Lex Rhodia, though it seems to
accept slave jettison in principle, prevented this sacrifice from being indemni-
fied via GA. Slaves could not thus simply be treated like other property for GA,
and it is this point that was the animating principle behind the Livornese cus-
tom that Cardi and his associates so vigorously defended.

Slaves in seventeenth-century Livorno, moreover, occupied an idiomatic
conceptual space: though they were property, they were not always reduced
to mere ‘merchandise’. This distinction has not generally been apprehended
in modern-day scholarship, where the slaves’ classification under the Roman
law of ‘things’ has too often been taken to resolve all outstanding questions."**
Their separateness from the category of ‘merchandise’ is clearly reflected in
the language used by all sides during the dispute between Cardi and Pieri.
We might here recall the wording of Cardi’s first, original objection: ‘slaves

191 Philip-Stéphan, ‘Assurance de négres’, p. 560; Giovanna Fiume, Schiavitii mediterranee: corsari,

rinnegati e santi di etd moderna (Milan, 2009), p. x.
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cannot be considered anything other than passengers’; and then later and even
more explicitly: ‘if the slaves should be considered as merchandise (which fact
is rejected)’. At no point in the entire dispute were these specific assertions
challenged. The master’s counsel did not even consider the point. The consoli
did challenge the overall argument, but not by claiming that slaves are mer-
chandise, but rather by arguing that slaves are considered like merchandise
for the purposes of GA: ‘slaves, as they receive a valuation...ought to be placed
in the Average as merchandise’ and ‘since slaves pay import taxes in the same
way as merchandise it does not stand to reason that it should be different in
cases of Average’.

This categorization does not contradict the written norms; in fact, we can
often find written jurisprudence making the same distinction. We have already
seen in the commentaries of De Vicq and Vinnius that a slave was considered a
man, and Vinnius goes as far as to place slaves, along with all other men, in
antithetical opposition to ‘merchandise’. This is supported in the work of
the commercial lawyer Juan de Hevia Bolafio, whose writings we find cited
in the case of the Madonna di Monte Nero to support the contention that jetti-
sons must be made via a consultation. Bolafio’s volume was first published in
Spanish in 1617, and a Latin edition was published in Florence in 1702. He
writes that ‘slaves, or servants, are not merchandise, because men, endowed
with reason, are not contained within this term’.'°® This refusal to place slaves
in the category of ‘merchandise’ is even supported by Roman law itself: ‘Mela
says that men are not to be given the label “merchandise”, and on account of
this dealers are not to be called merchants but slave-sellers, and rightly so.”"**

Alexandra Philip-Stéphan has argued that the slave’s classification under
the law of things (res) was ‘inescapable, fatal’, but this does not appear to
have been the case in seventeenth-century Livorno, nor, in fact, in the corpus
of Roman law.'* Slaves’ designation as res is disputed in some parts of the
Roman law corpus and in others is laced with caveats. Ulpian dismisses it
entirely, claiming explicitly that ‘human beings are one thing, objects
another’.'® The Roman law on usufruct (that is, the entitlement to the yields
of leased property) is clear that the offspring of slaves are not to be treated like
the offspring of livestock, though it fails to offer a coherent explanation of why
this should be s0."% In his Commentaries, the Roman lawyer Gaius actually con-
tradicts himself in this respect, first explicitly stating that slaves are part of the
‘law of persons’, and then later placing them in the ‘law of things’.'”” The
ambiguous status of slaves has been a recurring feature in European jurispru-
dence. Lord Mansfield’s decision to come down in favour of the slavers in the

192 Juan de Hevia Bolafio, Labyrinthus commercii terrestris et navalis (Florence, 1702), p. 32.

Digest, 50.16.207, www.thelatinlibrary.com/justinian.html, accessed 3 Nov. 2021. Author’s
translation.

194 Philip-Stéphan, ‘Assurance de négres’, p. 560.

195 Watson, Digest, III, p. 19; Jane Gardner, ‘Slavery and Roman law’, in Keith Bradley and Paul
Cartledge, eds., The Cambridge world history of slavery (Cambridge, 2011), p. 425.

19 Gardner, ‘Slavery and Roman law’, p. 423.

197 Gaius, Commentaries, 1.8-9, www.thelatinlibrary.com/gaiusl.html#18, and www.thelatinli
brary.com/gaius2.html#14, accessed 3 Nov. 2021; Philip-Stéphan, ‘Assurance de négres’, p. 560.
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case of the Zong, though it channelled the logic of the contemporary Atlantic
trade, was hardly supported by historic jurisprudence on the question of slave
sacrifice.

The original rationale behind this property-merchandise distinction is not
certain: W. W. Buckland suggests that the use of ‘slave-sellers’ rather than
‘merchants’ stemmed from a recognition of the slave’s humanity, though he
claims that the distinction was of little practical importance in Roman
law.'® In an early modern context, however, it clearly had an impact on the
unfolding of GA cases. Moreover, it reflects a greater willingness to see the
slave as a unique and singular type of property that was subject to its own
set of rules, a singularity that sprang directly from recognition that the
slave was both a human being and a ‘thing’. This was a context in which
Walter Johnson'’s ‘latent contradictions in the philosophy of slavery’ are hardly
so evident. Whether we would want to attach a positive moral valence to this
state of affairs is doubtful. Commodification might strike us as heinous, but the
seventeenth century could quite unproblematically consider slaves to be
human beings and property at the same time precisely because this was a soci-
ety that did not hold all human lives to be equally valuable and that saw
inequality not as a regrettable contingency but as part of the natural order.'®

Though we might still wish to temper ontological claims about the ‘com-
modification’ of slaves in the way Rinehart and Johnson suggest, the Atlantic
trade thus did in fact represent something new as far as the status of slaves
was concerned: the category of ‘slave’ lost its singular status and was aligned
with the logic of ‘merchandise’.'*® The case of the Madonna di Monte Nero dis-
plays strong contrasts with GA cases from the late eighteenth century. In the
case of the Monte Nero, the slave owner, Giovanni Cardi, argued successfully
that his slaves were not merchandise in order to avoid contributing towards
a GA: his counterparts in the case of the Zong successfully argued the opposite
in order to be indemnified after a slave jettison. In the case of the Monte Nero,
the slave was never put in the category of merchandise, even by Cardi’s adver-
saries. By the late eighteenth century, the slave’s status as merchandise was

198 W, W. Buckland, The Roman law of slavery: the condition of the slave in private law from Augustus to
Justinian (Cambridge, 1908), p. 39.

199 sye Peabody, There are no slaves in France (Oxford, 2011), p. 8; Barker, That most precious mer-
chandise, p. 12.

10 1t was not the case, however, that the insuring of slaves was illegal in France until the
Atlantic trade as Tim Armstrong erroneously claims on the basis of the French Ordonnance de la
marine (1681) (‘Slavery, insurance, and sacrifice’, pp. 168-70). As the eighteenth-century French
lawyer Renée Josué Valin writes, when the Ordonnance forbids insuring the life of persons, it is
referring to the Roman law maxim that no free man should be valued: Nouveau commentaire sur lor-
donnance de la marine (2 vols., La Rochelle, 1760), 11, pp. 54-5. The ‘loophole’ whereby ransom insur-
ance was used for slaves was probably therefore a post-rationalization by later French lawyers who
had become concerned by the ambiguity presented by this clumsy wording. In reality, the
Ordonnance is further proof that legislators were barely considering the Atlantic trade in the seven-
teenth century. Lewis Wade finds French insurance contracts from both before and after the
Ordonnance that insure African slaves normally without any need to draw an analogy with ransom.
See Lewis Wade, ‘Privilege at a premium: insurance, maritime law, and political economy in early
modern France, 1664 - c. 1710’ (Ph.D. thesis, Exeter, 2021).
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taken as a given. As lan Baucom notes, in choosing to dispute the ‘necessity’ of
the action, rather than the principle of it, the insurers of the Zong had already
conceded the fundamental point: ‘slaves were, as a matter of law, commodities
just like any other’.''" Or, as one of the lawyers in the case put it: ‘this is the
case of Chattels, of Goods...it is the case of throwing over Goods’."'* Neither the
permissibility of the sacrifice nor the slaves’ status as merchandise was
questioned.

Several caveats should be added. Within the framework of this broad shift in
opinion, there was clearly room for variation. The case of the Monte Nero
cautions against excessive generalization on the subject of ‘Mediterranean’
slavery.'” In this particular case, we cannot even generalize about slavery
within the Italian Peninsula. While slaves were excluded from GA entirely in
Livorno, slave owners appear to have contributed for their slaves in both
Genoa and Messina. Nor do broad conceptual differences between the
Atlantic and Mediterranean cases necessarily demand the use of the term ‘cap-
tive’ in the Mediterranean as Fontenay suggests. To differentiate strongly
between the two terms makes concrete a division that was only ever a question
of perspective. Roman law does indeed have rules for the servus and rules con-
cerning a captivus, but the distinction rests only in the subject’s relationship to
the legislating society. The law of the captivus deals with questions arising
when the subject - a citizen, from within the legislating society - has been for-
cibly removed by an alien society, leaving family and property behind; the law
of the servus deals with a subject who has been forcibly removed from the alien
society and transplanted into the legislating society. The two terms are effect-
ively interchangeable and their use largely depends on the perceived relation-
ship of the bonded person to the speaker’s society.""* ‘Captive’ was certainly
used in a Mediterranean context, though it is striking in this case that the
enslaved persons are referred to only as ‘slaves’ (schiavi).'*®

The case of the Madonna di Monte Nero raises questions about when these
changes occurred, why they occurred, and if they had to do with the
Atlantic context, race, the players in the slave trade, or the emergence of a
more general process of commodification associated with the industrious revo-
lution and commercialization. Future research should aim to isolate the precise
moment at which this shift occurred and to establish the extent to which racial
theories and new discourses about property worked separately and in combin-
ation to provide its ideological underpinnings. Christian Europeans were seem-
ingly unwilling to sacrifice one group of persons in the seventeenth century
(enslaved Muslims, for the most part) but willing to sacrifice another (black
Africans) in the eighteenth. 1t is difficult to imagine that the dehumanizing dis-
course of scientific racism did not play a part here, but nor should we discount

111 Baucom, Specters of the Atlantic, pp. 136-40.

2 Tbid., p. 138.

13 See also Sally McKee, ‘Inherited status and slavery in late medieval Italy and Venetian Crete’,
Past & Present, 182 (2004), pp. 31-53.

' See Gardner, ‘Slavery and Roman law’, p. 424; Epstein, Speaking of slavery, p. 193.

115 Hershenzon, The captive sea, p. 4.
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the influence of new notions about private property. As Amy Dru Stanley
notes, the new pervasiveness of commodity relations in the late eighteenth
century prompted contemporaries to think more urgently about the limits
that bounded commodity relations and commodification."*® New dichotomies
emerged: market and home, prostitution and marriage, slave and wage labour.
The singular, customized position of the seventeenth-century Tuscan slave sits
awkwardly in this ontology.

Tuscany and England were, of course, two states with different legal tradi-
tions (though less different than is often claimed as far as maritime law is con-
cerned) and very different histories of enslavement.'” Future research might
concentrate on states which straddled the Mediterranean and Atlantic
divide - Portugal, or even Genoa, a city closely involved in Mediterranean slav-
ery whose merchants also managed many of the monopolistic asientos created
for the Spanish Atlantic trade in slaves.''® Furthermore, as more historical evi-
dence of slave insurance in the Atlantic trade continues to be brought into the
open, especially from the period before 1750, it may be possible to reconstruct
better the ideological and legal transitions that resulted in new, more definite
forms of commodification.
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