Correspondence
continued from page 2

Tort Liabifity of Nursing Homes for
Involuntary Transfer of Patients, for
First Prize in the 1980 John P. Rattigan
.Memorial Essay Competition. The
$300 is greatly appreciated and, as | am
sure you know, will be helpful in meet-
ing my educational expenses. I enjoyed
researching and writing the paper and
being awarded First Prize was truly
**icing on the cake.”

Again, my sincerest thanks.

Mark D. Owen
Washington University
Schoot of Law

St. Louis, Missouri

Allocating Responsibility
by Contract

Dear Editors:

Society is currently experiencing
a historic transition in the way it ad-
dresses questions of responsibility for
health. Constitutional rights and doc-
trines of informed consent offer the
basis for change, but individuals,
‘‘physicians’’ and their advisors must
take the initiative to clarify the confu-
sion which accompanies any change.
Six years ago, my studies of malprac-
tice cases revealed recurrent misun-
derstandings about the role of **physi-
cians’’ and I wondered if the medical
role could not be clarified by encourag-
ing the definition of individual and pro-
fessional responsibility by express
agreement.

Although the doctor-patient rela-
tionship is fundamentally contractual
in nature, questions of professional re-
sponsibility have always been litigated
as torts. Courts have “‘implied’’ a con-
tract when questions of fees arise, and
we are now grappling with *‘informed
consent,”” a contract principle which
has evolved as a tort defense. I suggest
that our difficulties with this doctrine
and many other issues may be relieved
by addressing the contractual nature of
the relationship expressly.

The recent ASLM conference in
Los Angeles on the Legal and Ethical
Aspects of Treatment for Critically and
Terminally Il Patients raised funda-
mental questions about quality of life
choices, that, I submit, need not be de-
cided according to criminal law princi-
ples embodied in murder statutes. If
choice is the real issue, then contract is
the appropriate context for our think-
ing. The conference also demonstrated

the frustration experienced by heaith
professionals in seeking **informed
consent”’ without any way of knowing
what the patient actually understands.
If this doctrine represents a judicial
stepping stone from tort to contract, we
have in the latter the opportunity to ex-
amine the patient's goals and expecta-
tions in the relationship. Courts will
modify the doctrine to suit the needs
that are discovered in the process.

University of Chicago Professor
Richard Epstein has laid the foundation
for judicial recognition of contracts in
two scholarly articles which recall our
natural evolution in other fields from
tort to contract as we learn how to allo-
cate risks previously litigated accord-
ing to principles of common law negli-
gence.’ Epstein suggests that contract
thinking is not only a good idea now,
but that it is historically inevitable.

Another confirmation of the con-
tractual nature of health care relation-
ships is the arbitration agreement,
which merely shifts the forum for re-
solving disputes. It does little to shed
light on the kind of agreements that are
necessary to make the doctor-patient
relationship work, and may promote
controversy by focusing initial atten-
tion on the anticipation of failure. If ar-
bitration agreements make any sense at
all, they suggest to me that even greater
productivity might come from explor-
ing the functional responsibilities of
doctor and patient.

Rogers v. Okin,? discussed in the
April 1980 issue of MEDICOLEGAL
NEWS in an article by Dr. Daryl Mat-
thews, may represent the latest step in
judicial concern for freedom of choice
in medical care. It suggests that the
First Amendment, in addition to the
right of privacy, may apply to one’s
choice of medical treatment. If our job
is to evaluate the allocation of choices,
contract is a more appropriate context
than tort or criminal law.

My experience conducting seminars
for health professionals suggests that
the main problem is clarifying the rela-
tionship between patient responsibility
and medical responsibility. The popular
banner of individual responsibility has
not begun to be defined. Doctors can
limit professional liability by discussing
their roles in terms of diagnosing and
treating pathology and defining patient
responsibility in terms of the dynamics
of health that are within individual con-
trol. We need not view this as a con-
tract that needs to be written by
lawyers. Physicians and patients
should be encouraged to make a plan,
which identifies a purpose, com-
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plementary responsibilities, and a
term. A verbal agreement is the result
of a process of contracting, and may be
evidenced by the conduct of the par-
ties, notes, memoranda, or letters.

Furthermore, Epstein suggests that
once we make thi¥ shift in context, we
can explore contractual limitations of
damages, and even consider limiting
liability to gross negligence, which I
believe might be defined with greater
precision by a progressive medical
profession.

As an Advisor to the San Francisco
Consortium Collaborative Health Pro-
gram, a federally funded study of the
allocation of responsibility between
doctors, nurses, and consumers, I have
observed the evolution of a model for
contracting. The study examines the
behaviors and attitudes which are con-
ducive to collaboration and those
which are barriers to making meaning-
ful agreements, which is the object of
collaboration. This pioneering work of-
fers physicians the opportunity to de-
velop a plan for implementing a defini-
tion of their roles and responsibilities in
accord with that which their science
prepares them to assume.

The precedence which our legal sys-
tem gives to private agreements over
common law principles gives doctors
an alternative to judicially defined
standards of practice. Physicians
should establish seminars for structur-
ing relationships by contract, develop a
plan for clarifying the nature of their
own professional responsibilities, and
encourage public education about the
dynamics of health that are within indi-
vidual control.

Jerry A. Green, J.D.
Mill Valley, California
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