Journal of Law and Religion (2024), 39: 1, 54-84

RESEARCH ARTICLE

Shabbat and Shattered Dreams: Religious Accommodations
for Public Exams in South Korea

Soojin Nam' @ and Juhyun Park”

'Associate Professor, Department of International Economics and Law, Hankuk University of Foreign
Studies, South Korea

*Assistant Professor, Department of International Economics and Law, Hankuk University of Foreign
Studies, South Korea

Corresponding author: Juhyun Park; Email: juhyun.park@hufs.ac.kr

doi:10.1017/jlr.2024.1

Abstract

Today in South Korea, individuals of certain faiths are unable to take a wide range of state-
administered qualifying examinations due to their religious convictions. The Constitutional Court
of Korea has repeatedly refused their request for religious accommodations, such as an alternative test
date for Sabbath or holy day observers who are unable to take exams on their original dates. The
authors analyze the series of Constitutional Court decisions rejecting the need for such accommoda-
tion by focusing on the court’s use of its main analytical tool, the proportionality principle. These
decisions reveal important shortcomings in the court’s application of the proportionality principle,
including challenges inherent to proportionality and more specific deficiencies in the court’s appli-
cation of the general principle. The article thus sheds light on how the proportionality principle is
applied in the context of Korean constitutional jurisprudence and the resultant deprivation of
protection for certain fundamental rights in Korea. The authors compare the court’s approach with
that of courts in Spain, Switzerland, and the United States. They then propose a number of ways to
improve the court’s proportionality analysis and its constitutional reasoning.

Keywords: religious accommodation law; public examinations; freedom of religion; Korean
constitutional law; proportionality

Introduction

In South Korea, public examinations—standardized examinations administered by or under
the auspices of state agencies—serve as gateways to a wide range of careers, including in
highly sought-after fields such as law, medicine, and civil service. For decades, the vast
majority of public examinations have been held on Sunday or Saturday.' There are admin-
istrative efficiencies associated with holding exams on weekends: more test venues are
available during non-school days (many of the exams are held at school facilities) and

! Ji-Choon Lee, Hankuk Jaerimgyohoi yeoksa sokui jonggyojayu nonjaeng [Debate on religious liberties in the
history of the Korean Adventist Church] 3 (2020) (Kor.) (Ph.D. dissertation, Sahmyook University) (on file with
authors), citing ReLiGious LiBERTY DEPARTMENT OF KOREA UNION CONFERENCE OF SEVENTH-DAY ADVENTISTS, JONGGYOJAYU PIHAESAR-
AEBOGOSEO [REPORT ON CASES OF RELIGIOUS LIBERTY-RELATED HARMS) (2019).
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proctors and test takers can avoid missing classes or taking time off from work to attend the
exams. However, these weekend exams present a dilemma for test takers who observe a
Sunday or Saturday Sabbath and whose religious convictions prohibit them from engaging in
secular activities on the Sabbath.

Christians who observe the Sabbath or Lord’s Day are the group most affected by this
issue.? They must tread delicately when seeking religious accommodations for public exams.
Making such requests in a fiercely competitive, traditionally collectivistic society has been
difficult: Individuals who make such demands risk drawing the ire of both fellow test takers
and the public at large, who are likely to denounce such actions as selfish and complain of
unfairness. Accusations of foul play in entrance or certifying exams are extremely inflam-
matory in Korea, as illustrated by the fact that college admissions scandals contributed to
both former president Park Geun-Hye’s ouster from power in 2017° and the loss of former
president Moon Jae-In’s Democratic Party in the 2022 presidential election.* Moreover, in a
country where interest group politics are generally viewed with skepticism (professional
lobbying is illegal in Korea, subject to limited exceptions®), collective efforts by Christians to
resolve the issue may well be castigated as political strong-arming by a cohort of religionists
who have considerable political influence but nonetheless constitute only a minority of the
population.® The situation is possibly worse for Saturday-observing Christians such as

% As Sabbath is also observed in Judaism, Jews in Korea could also be affected; however, the Jewish community in
Korea is very small (around a thousand persons, by one estimate), and mostly consists of expatriates such as
U.S. military personnel, which greatly reduces the potential impact. See South Korea Virtual Jewish History Tour, Jewish
ViRTuaL LiBrary, https://www jewishvirtuallibrary.org/south-korea-virtual-jewish-history-tour (last visited May
18, 2023). In any event, actions from the Jewish community responding to the Saturday public exams issue have
been far less visible than those from Christian individuals and organizations.

* President Park’s confidant, Choi Soon-sil, allegedly abused her relationship with the president to procure her
daughter’s admission to Ewha Womans University. Choi and Park were embroiled in a corruption scandal that
ultimately led to President Park’s impeachment and the admissions-related allegations were a major part of the
accusations. See K.J. Kwon, South Korea Scandal: Choi Soon-sil’s Daughter Arrested in Denmark, CNN (Jan. 2, 2017), https://
edition.cnn.com/2017/01/02/asia/south-korea-scandal-daughter-arrest/index.html.

* Cho Kuk, who served as senior secretary to the president and later as minister of justice in the Moon
administration, was implicated in scandals, including allegations that his daughter’s credentials had been falsified
during college and graduate school admissions. His appointment arguably contributed to the Democratic Party’s
loss in the 2022 presidential election. See Jenna Gibson, South Korea’s Cho Kuk Saga Ends, Tre DirLomat (Oct. 16, 2019),
https://thediplomat.com/2019/10/south-koreas-cho-kuk-saga-ends/.

® Seo Ji-Eun, In Korea, Lobbying Takes Different Forms, Korea JoongANG Dary (Jan. 1, 2015), https://koreajoongang
daily joins.com/2015/01/01/politics/In-Korea-lobbying-takes-different-forms/2999180.html.

¢ The situation surrounding Christianity in Korea is complicated. According to the Korea Statistical Information
Service’s 2016 census, a majority of the population (56 percent) is irreligious. Christians make up the largest
contingent of the 44 percent of the population that espouses a religion: 45 percent of the religious population
identify as Protestant and 18 percent as Catholic. Buddhism (35 percent) stands as the other major religion. See
U.S. DEPARTMENT OF STATE, 2019 REPORT ON INTERNATIONAL RELIGIOUS FREEDOM: REPUBLIC OF KOREA (2019). Christianity is viewed
with suspicion by many non-Christians, with some studies finding Protestantism to be the most unpopular religion.
See Jardine Malado, Protestant Church Deemed Most Unpopular Religious Institution by South Koreans, Curistian Tives (Jan.
3, 2018), https://www.christiantimes.com/news/protestant-church-deemed-most-unpopular-religious-institu
tion-by-south-koreans.html. Reasons for this may include the perception of Christianity as a Western religion,
financial and sex scandals that have plagued prominent churches and clergy, and perceived politicization. See
generally, Kyuhoon Cho, Another Christian Right? The Politicization of Korean Protestantism in Contemporary Global Society,
61 SociaL Compass 310, 310 (2014). There are fault lines within Christianity as well, including mainstream Christians’
extreme suspicion toward denominations that they deem to be yi-dan, or cult. Each year, an association of mainline
denominations resolves on religious groups to include in the yi-dan list that is published on the website of the
Modern Religion Monthly; the current roster includes a number of religions that have entered the mainstream or are
treated with tolerance in other countries (such as Mormonism, Jehovah’s Witnesses, and Seventh-day Adventism),
alongside more marginalized, mainly indigenous religions. Gyodangyeolui, Hyunbayonckyo [Mobern ReLIGION MoNTHLY],
http://www.hdjongkyo.co.kr/news/sub.html?section=42264&category=42268 (last visited May 18, 2023).
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Seventh-day Adventists, who due to their smaller numbers have far less political clout to
influence legislative or agency decisions that have a bearing on test scheduling, may (due to
their putative “cult” status’) experience difficulty collaborating with more mainstream
denominations in their activism, and may even become inadvertent victims of efforts by
other Christians to move exams away from Sunday.

There is currently little formal recognition of an individual’s right to seek religious
accommodations for exams. Although legislative bills have sporadically been submitted to
ban Sunday exams, none have been successful, and efforts to seek judicial remedies have
likewise been mostly unfruitful.® There are practically no test administrators, public or
private, that make religious accommodations available as a matter of policy.® Individuals
must therefore seek accommodations on an ad hoc basis, often with a limited prospect of
success.

Christian organizations have nonetheless persisted in their efforts to alleviate the
situation for their members and such efforts have yielded some successes. For example,
during the 2012 presidential election, a conservative Christian association succeeded in
obtaining assurances from both major party presidential candidates that they would
favorably consider holding public examinations on Saturday in order to avoid Sunday
testing.'® Although no formal change in the law or government policy ensued, there is
some indication that state agencies have become more sensitive to the position of the
Sunday-observing Christian community: For instance, all 37 public examinations adminis-
tered by the Human Resources Development Service of Korea are held on Saturday
(incidentally, the Sabbath observed by some Sabbatarians), the result of a gradual shift
away from Sunday testing.!'!

On the judicial front, the Constitutional Court of Korea has heard a number of cases on the
constitutionality of administrative decisions disallowing accommodations such as alterna-
tive test dates or make-up exams. The court—which is the final arbiter of all constitutional
questions in Korea'>—ruled in favor of the public test administrator in all of these cases. The
Constitutional Court’s stance on test accommodation stands in contrast to that of courts in a

7 Observance of a Seventh-day Sabbath is recognized by South Korean Protestant churches as a ground for
designating a particular Christian denomination as yi-dan. Gyodangyeolui, Hyunpajonkyo [Mobern ReLiGioN MoNTHLY],
http://www.hdjongkyo.co.kr/news/sub.html?section=42264&category=42268 (last visited May 18, 2023).

8 Ji-Choon Lee, supra note 1, at 154-55.

° This is different from the situation in countries such as the United States, where test administrators often have
formal policies that state when and how individuals may request religious accommodations (for example, the
College Board, which administers the SAT, and the Educational Testing Service, which administers the GRE, allow
those who cannot test on Saturday due to religious convictions to take the test on a different date). Many U.S. state
laws require religious accommodations for certifying exams.

' Dong-Keun Kim, Yeoya daeseonhubo “Gidokgyo jeongchaek jeokgeuk banyeonghagetda” [Presidential Candidates from
the Ruling and Opposition Parties, “We Will Actively Reflect Christian Policies”], 1Goop News (Nov. 29. 2012), http://
www.igoodnews.net/news/articleView.html?idxno=36871.

H Ji-Choon Lee, supra note 1, at 157.

2 South Korea is among the jurisdictions with an independent Constitutional Court, which is separate from the
trial court system of which the highest court is the Supreme Court. The Constitutional Court’s jurisdiction includes
deciding the constitutionality of statutes and hearing constitutional complaints (that is, lawsuits brought by
individuals claiming an infringement of their fundamental rights guaranteed by the Constitution). See Adjudication
on the Constitutionality of Statutes, ConstrutionaL Court oF Korea, https://english.ccourt.go.kr/site/eng/03/
10301010000002020081101.jsp (last visited July 30, 2022), for a more detailed description of the Constitutional
Court’s jurisdiction. The Supreme Court, on the other hand, is the court of highest instance in the separate trial
court system consisting of the District Courts, the High Courts, and the Supreme Court. See The Judiciary: Introduction,
SupreMe Courr oF Korea, https://eng.scourt.go.kr/eng/judiciary/introduction.jsp#t104 (last visited July 30, 2022), for
a general description of the Korean court system and the relationship between the Constitutional Court and the
Supreme Court.
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number of other jurisdictions with similar constitutional language protecting religious
freedom. In the Korean cases, the Constitutional Court concluded that the claimed religious
accommodations were not constitutionally required on the grounds that the administrative
burdens and costs associated with providing such accommodations could not be justified. In
other jurisdictions, including Spain, Switzerland, and the United States, courts have inter-
preted their respective constitutions to hold that religious accommodations for state-
administered exams are in fact required as long as such accommodations are not excessively
or unreasonably burdensome.'

In what follows, we explore the reasons why, in Korea, the administrative burdens and
costs for providing alternative test dates or sequestration continue to be recognized as
sufficient justification to deny aspiring lawyers, teachers, and others from taking the
necessary entrance exams—an issue that has largely escaped scholarly attention even in
Korea. We analyze relevant decisions of the Korean Constitutional Court with a focus on the
main analytical tool used to reach their conclusions, the proportionality test. The propor-
tionality test as applied by the court in these cases suffers from important shortcomings that
can reduce proportionality to a complete deference standard for governmental actions,
especially in matters that lack popular support such as religious accommodation for exams.

Overview of Korean Constitutional Court’s Religious Freedom Jurisprudence

Freedom of religion is encapsulated in Article 20 of the Korean Constitution, which states
that “[a]ll citizens shall enjoy freedom of religion” and that “[n]o state religion shall be
recognized, and religion and state shall be separated.”** The freedom of religion, like any
other fundamental right,'® is subject to the limitation clause in Article 37, Paragraph 2, of the
constitution, and hence subject to proportionality analysis.

The Constitutional Court has ruled that the constitutional freedom of religion consists of
the freedom of faith, the freedom to engage in religious conduct, and the freedom of
religious assembly.'® Freedom to engage in religious conduct includes the freedom to act
in accordance with religious convictions and doctrines, such as by voluntarily engaging in
religious activities, including through participation in religious rituals and worship services;
the right not to be coerced against one’s religious convictions; the freedom to proselytize;
and the freedom of religious education.'” The freedom of religious assembly is interpreted as
the freedom of co-religionists to hold gatherings or to form religious organizations.®

13 See S.T.S.,July 6, 2015 (ECLI:ES:TS:2015:3533) (Spain); II Corte di diritto pubblico del Tribunale federale [Second
Public Law Division of the Federal Supreme Court] Apr. 1, 2008, 2D_45/2007, https://www.bger.ch/ext/eurospider/
live/de/php/aza/http/index.php?highlight_docid=aza%3A%2F%2F01-04-2008-2D_45-2007&lang=de&type=show_
document&zoom=NO& (hereafter Swiss Supreme Court Case); Minkus v. Metropolitan Sanitary District, 600 F.2d
80 (7th Cir. 1979) (U.S.).

' Daenanmivkuk Hungeos [Hunseos] [Constitution] art. 20 (S. Kor.), translated in Korean Legislation Research
Institute’s online database, https://elaw klri.re.kr/eng service/lawView.do?hseq=1&lang=KOR.

!> Korean law does not distinguish between fundamental and non-fundamental constitutional rights. We use the
term fundamental right in the Korean law context as a translation of the word gibongweon (basic right, fundamental
right). Gibongweon does not appear in the text of the constitution, but the term has been used by the Constitutional
Court and legal scholars to refer broadly to human rights that are protected by the constitution. See Seong-Bang
Hong, Gibongweonui genyeomgwa bunryu [Concept and Classification of Fundamental Rights], 7 SAHWEGWAHAKYEONGU [SociAL
SCIENCE RESEARCH] 159, at 159—64 (1998).

'* Hunbeobjaepanso [Constitutional Court], Sept. 27, 2001, 2000Hun-Ma159; Constitutional Court, Dec. 29, 2011,
2009Hun-Ma527; Constitutional Court, June 30, 2016, 2015Hun-Ba46. For subsequent citations, we refer to the
Constitutional Court with the English reference only.

7 Constitutional Court, Dec. 29, 2011, 2009Hun-Ma527.

®*1d.
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The freedom of religious conduct, unlike the freedom of faith, is not absolute, and may be
subject to restrictions for purposes such as maintaining the order and public welfare.®

In addition to the test accommodation cases, which we discuss in detail below, the
Constitutional Court’s religious freedom cases generally fall into the following four cate-
gories:*°

1. Exemption of religious organizations from regulatory requirements. The court has
issued a series of decisions in which it ruled that not exempting religious organiza-
tions from generally applicable regulatory requirements (such as an infrastructure
surcharge on buildings that exceed 200 cubic meters,?! registration requirements for
schools and private educational institutions,?? reporting requirements for eldercare
facilities?®) did not violate the freedom of religion. The court held that the constitu-
tion does not grant individuals the right to demand positive preferential measures
regarding religion,?* and found that the regulations’ public interest benefits out-
weighed any infringement on religious liberties.?> Similarly, the court ruled that a law
that accords tax exemption status only to religious corporations that meet certain
requirements and not to religious corporations at large does not violate the freedom
of religion.?®

2. Overseas travel to proselytize in high-risk areas. In a case where the complainants
challenged a government restriction on traveling to Afghanistan and other countries
with a high risk of terrorism on the basis that such measure prevented them from
conducting missionary work in these countries, the court ruled that the restriction did
not violate the freedom of religion.?”

3. The right of detainees/prisoners to attend religious events. The court has generally
ruled that it was a violation of religious freedom for prisons to prohibit pretrial
detainees from attending religious events. The court dismissed the prison’s argument
that such a measure was necessary due to the danger that the detainees could use such
gatherings to associate with other individuals, including co-conspirators, noting that
there were alternatives available that were less restrictive of the detainees’ rights,
such as having co-conspirators attend separate events.?® On the other hand, the court
did not find a violation of the freedom of religion where a prisoner was held in a
segregation unit for fifteen days and restricted from participating in communal
events, including religious services during that time.>

4. Conscientious objectors. For decades, the court maintained the constitutionality of
statutory provisions penalizing conscientious objectors, most of whom were Jeho-
vah’s Witnesses.* In 2018, the court reversed its position and found such provisions to
be a violation of the complainants’ freedom of conscience.’’

0,

%% The Korean Supreme Court has also issued rulings on the constitutional right to religious freedom (see supra
note 12 for the relationship between the Constitutional Court and the Supreme Court).

2L Constitutional Court, Feb. 25, 2010, 2007Hun-Ba131.

2 Constitutional Court, Mar. 30, 2000, 99Hun-Ba14.

2 Constitutional Court, June 30, 2016, 2015Hun-Ba46.

4 Constitutional Court, Feb. 25, 2010, 2007Hun-Ba131.

%5 Constitutional Court, Mar. 30, 2000, 99Hun-Bal4; Constitutional Court, June 30, 2016, 2015Hun-Ba46.

26 Constitutional Court, Jan. 27, 2000, 98Hun-Baé.

7 Constitutional Court, June 26, 2008, 2007Hun-Ma1366.

28 Constitutional Court, Dec. 29, 2011, 2009Hun-Ma527; Constitutional Court, June 26, 2014, 2012Hun-Ma782.

? Constitutional Court, Sept. 25, 2014, 2012Hun-Ma523.

30 See, e.g., Constitutional Court, Aug. 26, 2004, 2002Hun-Gal.

31 Constitutional Court, June 28, 2018, 2011Hun-Ba379.
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In general, the Constitutional Court’s religious liberties jurisprudence has not drawn
much attention or been controversial. An important exception is the conscientious objec-
tors ruling, which implicates significant harm to individuals on the one hand (imprisonment
or criminal record) and important public interests (national security and fairness in
conscription) on the other. The test accommodation cases, which implicate considerable
harm to the relevant individuals in the form of a potentially permanent loss of career
opportunities, have drawn little attention and evoked less debate.

Proportionality: Theory and Application by the Korean Constitutional Court
The Proportionality Test in Constitutional Review

For decades, the Korean Constitutional Court has applied the proportionality test to assess
whether the exercise of public power and the resultant restriction of a constitutional right
or freedom are “proportionate” in light of the justification provided by the legislature. The
proportionality test dictates that an exercise of public power—such as a government
measure—that significantly restricts a constitutional freedom would only be able to survive
the proportionality test if there is, on balance, an equal or greater need for such a
restriction.’? For a less restrictive measure, the bar would be lowered accordingly. This
balancing exercise, the essence of which is to weigh the harm to the constitutional right or
freedom against the justification behind the rights-infringing measure, is observed in many
different legal traditions, civil law and common law jurisdictions alike.** Originally devel-
oped as a part of German constitutional law, this doctrine has spread widely to countries
across the world, including South Korea, collecting titles such as “a central feature of rights
adjudication in liberal democracies worldwide™* and a “foundational element of global
constitutionalism.”*® Proportionality, however, remains a controversial doctrine with many
fierce critics who question its correctness and its effectiveness in constitutional review.

Rights, Interests, and Balancing

Rights advocates have long argued that proportionality downgrades the protection of
fundamental rights to the level of policy arguments.>® Jiirgen Habermas, one of the most
well-known critics in this category, considers that proportionality deprives rights of their
“strict priority” and makes them indistinguishable from interests, policies, or values.*”
According to Habermas, in the proportionality world, rights are downgraded to values, and
values are “inherently just as particular as every other” with no rational basis for priority.
Value systems—as opposed to systems of norms or rights—are “flexible,” and can be traced
back to “particular cultures” rather than being “fundamental” or “universally-binding,”>*

32 See generally, AHARON BARAK, PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND THEIR LIMITATIONS (2012); Vicki C. Jackson,
Constitutional Law in an Age of Proportionality, 124 YaLE Law JoURNAL 3094 (2015); ProPoRTIONALITY: NEW FRONTIERS, NEW
CuarLences (Vicki C. Jackson & Mark Tushnet eds., 2017).

%3 See, e.g., Moshe Cohen-Eliya & Iddo Porat, Proportionality and the Culture of Justification, 59 AMERICAN JOURNAL OF
CriMINAL Law 463, 467 (2011); Bernhard Schlink, Proportionality in Constitutional Law: Why Everywhere but Here?, 22 Duke
JOURNAL OF COMPARATIVE AND INTERNATIONAL Law 291 (2011).

** Mattias Kumm, The Idea of Socratic Contestation and the Right to Justification, 4 Law AND EThics oF HUMAN RiGHTs
141, 142 (2010).

3 Alec Stone Sweet & Jud Mathews, Proportionality Balancing and Global Constitutionalism, 47 CoLumBia JOURNAL OF
TRANSNATIONAL Law 72, 160 (2008).

3¢ See, e.g., JUORGEN HaBERMAS, BETWEEN Facts anp Norwms (William Rehg trans., MIT Press reprint ed. 1998); Stavros
Tsakyrakis, Proportionality: An Assault on Human Rights?, 7 INTERNATIONAL JOURNAL OF CONSTITUTIONAL Law 468 (2010).

37 HasERmAS, supra note 36, at 256.

%% 1d. at 257.
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Habermas is further worried that proportionality takes away the “correctness” or
“legitimation” given to courts’ decisions, in light of the fact that values are a matter of
preference.>

A related but different criticism of proportionality review centers on the lack of com-
mensurability. The commensurability argument is different from the argument that consti-
tutional rights and freedoms should categorically be exempt from any balancing because
they should enjoy a certain priority. The premise is rather that even if one were to accept the
balancing of rights against other interests, these competing rights, values, and interests are
essentially incommensurable, that is, irreducible to a common measure.*° Without a common
metric, the illusive balancing is simply impossible. These critics have pointed out that to
engineer commensurability among the wide array of rights, one must “subscribe to some
form of utilitarianism, namely, to a moral theory that assumes all interests are ultimately
reducible to some shared metric (money or happiness or pleasure).”! In other words, under
proportionality, rights will lose their normative priority and will become the subject of some
type of utilitarian analysis that has no rational basis.

Some proponents have responded that proportionality—done properly—will conserve
the normative priority of fundamental rights and be rational and structured. Alexy, for
instarnce, provides a detailed schematic on how the proportionality test should be carried
out by courts and argues that following such a structure, the prioritization of rights is
possible.”? Alexy argues that the proportionality test actually consists of three sub-
principles as observed in the German constitutional law, with the problematic balancing
and the potential for watering-down of fundamental rights really only appearing in the last
of the three sub-principles. The three sub-principles are (1) the suitability test, which
examines whether the means employed are suitable to achieve the statute’s intended
purpose; (2) the principle of necessity, which examines whether the intended purpose
can be achieved through less restrictive means; and (3) the principle of proportionality “as
such” (proportionality stricto sensu), where the actual balancing happens.*?

Alexy argues that if a statute or a measure fails either of the first two principles—
suitability or necessity—the balancing of rights can simply be avoided because one will never
reach the third sub-principle. Additionally, for this third sub-principle where the balancing
occurs, Alexy suggests another set of three steps that allows one to measure the relative
weights of the competing rights and interests: the first step concerns establishing the weight
of argumentation regarding the intensity of interference with the right by using a scale of
“light,” “moderate,” and “serious”; the second step concerns establishing the weight of
argumentation regarding the intensity of satisfaction of the benefit achieved for the com-
peting principle along the same scale as the first step; and the third step involves comparing
the relative weights of the two.** By pointing to a common scale that could be used to assess

% Jiirgen Habermas, Reply to Symposium Participants, Benjamin N. Cardozo School of Law, 17 CArpozo LAw Review 1477,
1531 (1996) (“The court’s judgment is then itself a value judgment that more or less adequately reflects a form of life
articulating itself in the framework of a concrete order of values. But this judgment is no longer related to the
alternatives of a right or wrong decision.”).

40 See, e.g., GREGOIRE C. N. WEBBER, NEGOTIABLE CONSTITUTION: ON LIMITATION OF RiGHTS 89—-100 (2009); Tsakyrakis, supra note
36, at 471-74.

1 See Tsakyrakis, supra note 36, at 471.

42 See, e.g., Robert Alexy, Constitutional Rights, Balancing and Rationality, 16 Raio Juris 131 (2003).

3 1d. at 135. This sub-principle is also known as “proportionality in the narrow sense” or “proportionality stricto
sensu.” Id. at 135-36.

* Id. at 136. Alexy provides the example of a German statute that required health warnings to be displayed on
tobacco products. While such a statute causes relatively minor interference with the freedom of occupation, a
statute that establishes a complete ban on the sale of tobacco products would be a serious interference with such
freedom. See id. at 136-37.
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the competing rights and interests, Alexy argues that there is sufficient structure here to
ensure that the proportionality analysis is neither arbitrary nor irrational. Even when
balancing is called for, a rational method of comparison exists as long as courts faithfully
engage in the argumentation concerning the intensity of the interference or satisfaction.*®

Furthermore, Alexy argues that proportionality analysis—if properly done using the above-
mentioned schema—will protect the normative priority of an important right. This is because a
“center of resistance” exists for each right. The center of resistance denotes the core “area [of a
right] where interferences can scarcely ever be justified by strengthening the reasons for the
interference.”® Alexy suggests that when there is an extraordinary interference with a right,
the center or the core of such a right will resist balancing. Matthias Klatt and Moritz Meister
further developed this idea and proposed a “soft trumping” approach to proportionality, where
rights will be given priority over other interests “according to their weight, without assigning
them a categorical priority.”” Under the soft trumping approach, “fundamental” rights—such
as the right to life—will be given greater weight than other rights or values; thus, while rights
are not categorically exempt from balancing, they will prima facie trump lesser values or
interests.*® Rights are therefore given “soft” priority and should be treated as “soft trumps.”
Klatt and Meister also state that, under this approach, only those justifications that are of
“constitutional status” deserve to be balanced against a fundamental right.*

In sum, proponents have responded to the criticism that proportionality is normatively
problematic (downgrading fundamental rights) and irrational (requiring a utilitarian
framework lacking any rational basis) by arguing that even in the world of balancing, if
done properly, fundamental rights such as human dignity would be placed at a higher priority
compared to other principles. They further contend that through employment of method-
ologies such as the three-principle approach outlined above, a rational and structured legal
reasoning is possible. However, there is a large discrepancy between the theoretical account
of proportionality done properly and how the tool is actually used in the public examination
cases in Korea to protect the constitutional right to religious freedom.

Insufficient and Ambiguous Information

Critics have also voiced a second type of challenge based on the impracticability of propor-
tionality as a tool for legal reasoning because it must rely on insufficient or ambiguous
information. Critics have pointed out that it is very difficult, if not impossible, to gather
sufficient information to properly apply (1) the suitability test, which assesses whether the
means employed by the interfering statute or measure are suitable for achieving its aim; and
(2) the necessity test, which assesses whether the aim can be achieved through any less
restrictive means. Although these are empirical problems that should be decided based on
empirical evidence, in an actual courtroom setting, “often all one has are assumptions,
contradictory experiences, and as many expert opinions as there are interests involved.”°

4> Alexy also proposes a refined “weight formula” as a theoretical tool to aid legal scholars and jurists in
balancing two competing principles. Although it is beyond the scope of the summary here to discuss the formula in
detail, the weight formula suggests a numeric scale that takes into account not only the intensity of the
interference, but also the abstract weight of the principle and the reliability of the assumptions concerning the
principle. See Robert Alexy, “Proportionality and Rationality,” in ProporTiONALITY, supra note 32, at 13, 17-18.

¢ Alexy, supra note 42, at 140.

47 Matthias Klatt & Moritz Meister, Proportionality—A Benefit to Human Rights? Remarks on the I-CON Controversy,
10 INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAw 687, 690 (2012).

®1d.

* Id. at 691.

%% Schlink, supra note 33, at 299.
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Additionally, there is likely to be a significant information asymmetry between an
individual whose fundamental right is restricted and the legislature or the government.
Depending on burden-of-proof rules, individuals whose fundamental rights have been
restricted may face the burden of showing that the rights-infringing statute or measure
does not meet the necessity or the suitability test. The empirical information needed to do
that is often inaccessible to the individual or too costly to obtain or analyze. Individuals
often also lack the ability to adequately challenge and fight the competing versions
of empirical information provided by the legislature or the government defending the
measure.

Critics also point out that a statute or a measure rarely comes with a clear articulation
of a single purpose. The text of the legislation and the surrounding legislative histories
often allow for reasonable interpretations of multiple purposes. This is problematic for
proportionality analysis, as how the purpose is delineated has a bearing on the outcome
of (1) the suitability test, which assesses whether the means employed are suitable for
achieving the intended purpose; (2) the necessity test, which assesses whether the intended
purpose can be achieved through any less restrictive means; and (3) the proportionality
stricto sensu test, where the intended purpose and the intensity of satisfaction are weighed
against the degree of infringement on the individual’s rights. Mark Tushnet points out the
difficulty in identifying a single legislative intent behind a statute enacted through a
modern democratic legislative process. He argues that it is often the case that a myriad of
permissive legislative purposes may be identified for a single piece of legislation.>* The
court lacks clear bases for articulating the “one” purpose of the statute in question. The
court similarly lacks clear bases for selecting the “right” or “interest” at issue. Tushnet,
who calls this process “conditionalizing,” points out that it is not possible to pursue this
process non-arbitrarily.>?

In response to such criticism, proponents have suggested well-designed burden-of-proof
rules to solve the problem of insufficient or ambiguous information. Bernhard Schlink
argues that many jurisdictions around the world have employed flexible burden-of-proof
rules to overcome this problem.>* For instance, if the infringed right is a fundamental right
of an individual and the rights-infringing statute’s purpose is relatively minor, courts may
require the legislature to bear the burden of proof concerning suitability, necessity, and
balancing.”* Under such a scenario, the rights-infringing statute would be presumably
unconstitutional and the individual would not have to carry the burden of proving that
the statute is not suitable, not necessary, or disproportionate.

Proponents have similarly responded on whether it is possible to identify the single intent
behind a single piece of legislation. Aharon Barak writes: “members of the legislative body,
collectively, devise a purpose. If they reach an agreement and if they constitute a majority,
they would vote and enact a law which, in their opinion, is aimed at achieving that purpose.
... The refusal to accept the notion of legislative intent is much like a refusal to accept the
notion of legislation at all.”>

In sum, the proponents argue that the problem of insufficient or ambiguous information
may be overcome by well-designed burden-of-proof rules and careful review of the intent of
the legislative body. In all of these responses by proportionality proponents, the theory of

3! Mark Tushnet, Making Easy Cases Harder, in PROPORTIONALITY, supra note 32, at 309.

2 An example that Tushnet gives is a case where a statute passes because the votes were needed to pass another
“deeply-principled public-oriented legislation.” Tushnet argues that it is difficult to rationally “conditionalize” the
proportionality analysis in this case to leave out the interests and costs associated with the other legislation. Id.

%3 Schlink, supra note 33, at 299.

> d.

%5 Barax, supra note 32, at 300 (internal citation omitted).

https://doi.org/10.1017/jlr.2024.1 Published online by Cambridge University Press


https://doi.org/10.1017/jlr.2024.1

Journal of Law and Religion 63

proportionality—the ideal—is presented to dispel the criticisms, which is hardly observed
in the actual utilization of the tool in the public examination cases in Korea.

The Proportionality Test as Applied in Korea
Constitutional Basis of the Court’s Proportionality Test

Throughout its thirty-some year history, the Korean Constitutional Court has relied pri-
marily on the proportionality principle to justify its reasoning in constitutional jurispru-
dence.”® The Constitutional Court’s use of the proportionality test has been justified under
Article 37, Paragraph 2, of the constitution, the so-called limitation clause: “All freedoms and
rights of citizens may be restricted by statute only when necessary for national security, the
maintenance of order or for public welfare. Even when such restriction is imposed, no
essential aspect of the freedom or right shall be violated.””

The court has interpreted “only when necessary” to signify “only to the extent necessary”
so that a restriction to a citizen’s freedom or right must be not greater than necessary—that
is, it must be proportional—to achieve the purposes of national security, maintenance of
order, or public welfare.>®

The limitation clause refers to “[a]ll freedoms and rights,” which suggests that no right or
freedom is completely sacrosanct and all may be subject to some limitation.>® At the same
time, the “no essential aspect of the freedom or right shall be violated” language suggests a
version of the rights as trumps model advocated by Habermas and others, at least for some
“essential” features of the restricted rights. The Constitutional Court has given relatively
little attention to the prohibition on infringing an “essential aspect,” however.®

Elements of the Korean Constitutional Court’s Proportionality Test

Heavily influenced by German constitutional law, Korean constitutional jurisprudence often
draws upon the work of German theorists and courts when analyzing constitutional
concepts, including the principle of proportionality.®! As articulated by the Constitutional
Court, the four elements of the proportionality rule are (1) “justifiability of purpose” plus
the three elements that are also considered by the German courts; these are (2) suitability
(Geeignetheit); (3) necessity (Erforderlichkeit), also referred to as minimal impairment; and
(4) proportionality in the narrow sense, also known as proportionality stricto sensu
(VerhdltnismdfSigkeit im engeren Sinne).

According to the court, the “justifiability of purpose” step examines whether “the
purpose of a law that would restrict a fundamental right of the citizenry must be deemed
justifiable in light of the constitutional and statutory system.”®? The court has interpreted

%6 See Zoonil Lee, Gibongweonjachane gwanhwan gyeoljeongeseo heonbeopjaepansoui nonjeungdogu [Structure of the
Constitutional Court’s Reasoning in Decisions on Limitations of Fundamental Rights], 4 HEoNBEOPHAKYEONGU [CONSTITUTIONAL Law
RESEARCH] 264, 283 (1998) (Kor.).

57 Daenanminkuk Hunseos [Hunseos] [Constitution] art. 37 (emphasis added); see also Dae-Whan Kim, Heonbeop
jaesamsipchiljo [Article 37 of the Constitution], in MINISTRY OF GOVERNMENT LEGISLATION, HEONBEOP JusEoksEo IT [CONSTITUTIONAL
Law CoMMENTARY 1] 428, 445—46 (2010) (Kor.).

*% Id. at 446-47.

*? Dae-Whan Kim, Wurinara heonbeopsang gwainggeumjiweonchik—teukhi gibongweonui bonjiljeoknaeyongchimhae-
geumjiweonchikgwaui gwangyereul pohamhayeo [Proportionality Principle in Korean Constitutional Law: Especially Including
Relationship with Prohibition Against Impairment of Essential Aspect], 6 GoNGBEoPHAKYEONGU [PuBLic Law Journar] 191, 191
(2005) (Kor.).

%0 See generally, Dae-Whan Kim, supra note 59, at 471-98.

d.

% Constitutional Court, Sept. 3, 1990, 89Hun-Ga9s, at 260.
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this element to require that the relevant restriction must serve one of the three broad public
interest goals enumerated in Article 37, Paragraph 2, of the constitution: national security,
maintenance of order, and public welfare.®*> In the majority of proportionality cases, the
court’s discussion on this prong remains minimal and the court generally finds that the
purpose of a restrictive statute or measure is in fact to protect the relevant public interest
goal.* Next, the “suitability” element examines whether the law is effective and appropriate
as a means for achieving the intended purpose.® Overall, the court tends to defer to the
legislature’s choice of means for achieving a particular outcome.*®

In the “minimal impairment” (or “necessity”) step, the court examines whether the right
or freedom is infringed to the minimum extent necessary.®’ To satisfy this step, the measure
taken must be the least restrictive alternative.®® In general, the court spends the most effort
discussing minimal impairment while often glossing over the other sub-tests.®

Lastly, in the proportionality stricto sensu step, the court examines whether the public
interest to be protected is, on balance, greater than or equal to the private interest that is
restricted.”® Scholars of Korean constitutional law generally agree that proportionality in
the narrow sense is where the actual balancing occurs and hence is the most important part
of the test.”! In the court’s actual practice, however, proportionality stricto sensu is usually
subsumed into the necessity analysis and not reviewed as a truly independent prong.”?

Despite the court’s accumulated jurisprudence, the court’s analyses and application of
the elements of proportionality have remained rudimentary; in the words of one scholar,
the court has employed superficial analysis “that hurries toward a hastily determined
conclusion.””*

The Korean Constitutional Court’s Jurisprudence on Religious Accommodation for
Exams

The Korean Constitutional Court’s “test accommodation” cases concern whether public
institutions must accommodate potential test takers who cannot take a government-
administered exam on the scheduled date due to religious convictions. The court has ruled
on this issue six times: in 2001, regarding the National Judicial Examination (2001 Judicial
Exam Case);”* in 2010, again on the National Judicial Examination (2010 Judicial Exam
Case);’® in 2010, regarding the Legal Education Eligibility Test (2010 LEET Case);’® in 2010,

% Dae-Whan Kim, supra note 59, at 438.

4 Id.

% Constitutional Court, Sept. 3, 1990, 89Hun-Ga97, at 260.

% Jong-Bo Kim, Gibongweonchimhae simsagijune dachan sogo: Gwainggeumjiweonchikui jeokyongyeongyeoke daehan
bipanjeok gochaleul jungsimeuro [A Study on the Judging Criteria about the Violation of Fundamental Rights], 10 GoneaEo-
PHAKYEONGU [PusLic Law Journat] 173, 176 (2009) (Kor.), citing Chi-Yeon Hwang, Gwainggeumjiweonchikui naeyong
[Substance of the Proportionality Principle], 24 GongseopYEoNGU [PubLic Law ResearcH] 277, at 280 (1996) (Kor.).

7 Constitutional Court, Sept. 3, 1990, 89HuUn-Ga97.

% Dae-Whan Kim, supra note 59, at 455.

% Jae-Hong Lee, Gwainggeumjiweonchikui nonjeunggujo—chimhaeui choisoseong wonchikeul jungsimeuro [The Reason-
ing Structure of the Proportionality Test: Making Minimal Impairment Clear], 163 JeoseuTistu [ THE Justice] 75, 77 (2017) (Kor.).

70 Jong-Bo Kim, supra note 66, at 177.

7t See, e.g., Zoonil Lee, Heonbeopsang biraeseongwonchik [The Constitutional Principle of Proportionality], 37 GoNgBeo-
PYEONGU [PUBLIC Law RESEARCH] 25, 33-35 (2009) (Kor.);_]ae—Hong Lee, supra note 69, at 92.

7% Jae-Hong Lee, supra note 69, at 112-13.

73 Zoonil Lee, supra note 56, at 265.

7 Constitutional Court, Sept. 27, 2001, 2000Hun-Ma159.

75 Constitutional Court, June 24, 2010, 2010Hun-Ma41.

7% Constitutional Court, Apr. 29, 2010, 2009Hun-Ma399.
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regarding the public school teacher appointment examination (2010 Teachers Exam Case);”’
in 2022, on the Bachelor’s Degree Examination for Self-Education (2022 BDES Case);’® and in
2023, on the assistant nurses examination (2023 AN Exam Case).”® A review of these cases
highlights the fundamental challenges to the court’s use of the proportionality analysis in
this context.

2001 Judicial Exam Case

This case concerns the National Judicial Examination, the old form of Korea’s bar exam.®°
The National Judicial Exam had to be taken by anyone who wished to enter the legal
profession. It was a highly competitive, high stakes exam with a passage rate in the single
digits that was historically seen as an important opportunity for those with less means to
climb the social and economic ladder through hard work.5!

The complainants in this case were aspiring members of the legal profession who
happened to be devout Christians. They were unable to sit for a National Judicial Examina-
tion scheduled for Sunday and brought a constitutional complaint against the government
agency responsible for administering the exam. The complainants claimed that the order
scheduling the exam for a Sunday®? amounted to religious discrimination and infringed
their religious freedom.

In a brief opinion, the court disagreed and denied the complainant’s claim that the
Sunday-only examination schedule is an unconstitutional restraint of the complainant’s
right to religious freedom. The court began by identifying the restricted right as the freedom
to manifest religious beliefs, which is distinct from the freedom to hold religious beliefs. The
court ruled that the right to manifest religion is not an absolute right and may be restricted
for purposes such as maintaining order or public welfare.®* The court then proceeded to
conduct an extremely abbreviated proportionality analysis, which neither clearly distin-
guished each of the sub-elements nor meticulously followed the logic articulated for each
sub-element in its other opinions.

First, the court implied—without much evidence or discussion—that the purpose behind
the government’s order of scheduling the examination on a Sunday is to maximize the
convenience of the majority of test-takers. The court also implied that such purpose is
appropriate by interpreting a provision of the State Public Officials Act, a statute that
governs matters relating to public servants.®® Article 35 of the Act reads, “Any examination
for appointment through open competition shall be open equally to all citizens having equal

77 Constitutional Court, Nov. 25, 2010, 2010Hun-Ma199.

78 Constitutional Court, Dec. 22, 2022, 2021Hun-Ma271.

79 Constitutional Court, June 29, 2023, 2021Hun-Ma171.

8 Starting from 2009, those who wished to practice law could either sit for the National Judicial Examination or
attend law school after taking the Legal Education Eligibility Test (LEET) and take the bar examination after
graduation. National Judicial Examinations were gradually phased out and the last exam was administered in 2017.

8 Bar Exam Fades into History in Korea, AsiOne.com (June 23, 2017), https://web.archive.org/web/
20210416021432/https://www.asiaone.com/asia/bar-exam-fades-history-koreak (last visited March 1, 2021); see
also Chang Rok Kim, The National Bar Examination in Korea, 24 WIiscONsIN INTERNATIONAL LAw JoURNAL 243, 255-57, tbl.
1 (2006) (detailing passage rates).

8 Ministry of Government Administration and Home Affairs Public Notice No. 2000-1.

# Constitutional Court, Sept. 27, 2001, 2000Hun-Ma159, 13-2 HunBeopjaEPANSO PaLLyEjip [Hunyip] 353, 357.

# 1d. at 361.

% Id. at 361. The government had argued in its brief that such provision should be applied to the National Judicial
Examination given that the test is used to select those who may later serve as public prosecutors and judges. Id. at
358.
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qualification, and the date and venue of the examination shall be decided by taking into consider-
ation the convenience of the examinees.”*® Without further analysis, the court agreed with the
government’s position that “schedules for public exams should be set so that it imposes the
least burden on the everyday livelihood of the majority of citizens and not on a particular
religion.”®” The court’s analysis of the justifiability of purpose element was conducted with
little to no explicit discussion of the order itself, the governing statute or their legislative
histories.

Second, with the purpose of the order identified as the convenience of the majority, the
court repeated the justifications advanced by the government for scheduling the National
Judicial Examination on a Sunday to conduct its suitability and necessity analyses: the large
number of public officials needed in order to manage an examination of that scale and
difficulties attendant to holding the exam on a weekday (disruption to school schedules at
middle and high school facilities used as test venues, inconvenience to test takers who were
students or professionals, and disorder caused by question booklets being carried in at
around the same time examinees arrived at the testing location). The court implied—
without any further discussion—that for these reasons, the Sunday-only scheduling order
was a suitable and necessary method to achieve the purpose of protecting the convenience
of the majority.®® The court then concluded its proportionality analysis by declaring that
“the extent of [the restriction on the complainants’ right to religious freedom] cannot be
regarded as overstepping the principle of proportionality [stricto sensu], nor as an infringe-
ment on a fundamental aspect of the complainant’s religious liberty.”°

2010 Judicial Exam Case

Although the court had rejected the complainants’ plea for the National Judicial Examina-
tion to be held on a day other than Sunday in the 2001 Judicial Exam Case, the government in
2010 scheduled the written component for the exam for a Saturday, instead of a Sunday.
Some speculated that it was the government’s experience of defending the 2001 Judicial
Exam Case and the presence of a large Sunday-observing Christian community in Korea that
motivated the change in exam dates to a Saturday.’® While the change might have placated
Sunday-observing Christians, it had a detrimental effect on a different religious group. In the
2010 case, the complainants were Seventh-day Adventists, who observe a Saturday Sabbath.

While the surrounding facts and the arguments were largely similar to those in the 2001
Judicial Exam Case, there were also significant differences: the exam at issue was held on
Saturday rather than on Sunday, the complainants were members of a minority Christian
denomination, and the complainants challenged not only the constitutionality of the
scheduling order itself but also the government’s denial of their request to be sequestered
until sundown so that they could start taking their exam after Sabbath.

Despite these differences, the court’s substantive analysis remained almost identical to
that in the 2001 Judicial Exam Case. The court repeated the highly abbreviated proportion-
ality analysis concerning the complainants’ right to religious freedom. The court stated that
the freedom to manifest a religion may be limited in order to maintain the order or for

8 See Gukgagongmuweonbeob [State Public Officials Act] article 35 (emphasis added), https://elaw klri.re.kr/
eng_service/lawView.do?hseq=444&lang=ENG.

87 Constitutional Court, Sept. 27, 2001, 2000Hun-Ma159, 13-2 Hunjip 353, 361.

% Id. at 361. The court does not explicitly discuss these steps but implies that these steps are satisfied.

¥ 1d. at 361.

%0 See Kwang-Min Kim, Sabeopsiheom, woi ilyoil anin toyoile bolkka [Judicial Examination, Why Does It Take Place on a
Saturday, and Not on a Sunday?], Onmyynews, April 17, 2017, http://www.ohmynews.com/NWS_Web/View/at_
pg-aspx?CNTN_CD=A0002316426.
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public welfare. It cited the same Article 35 of the State Public Officials’ Act provision to
identify the purpose of the scheduling order and governing laws as promotion of the
convenience of multiple test takers, and held that the justifiability of purpose prong was
satisfied. The court also found that scheduling the test on a Saturday was a suitable and
necessary method to achieve such a purpose, observing that it is “desirable” to set the test
date to minimize the number of those negatively impacted and citing similar difficulties
with holding the examination on a weekday as noted in the 2001 case.”* The court further
examined the option of allowing the complainants to test separately after sundown on
Saturday as a less restrictive alternative but held that such arrangement entailed the risk of
cheating and complaints from other test takers and “various difficulties in test
management.””? Moving on to the proportionality stricto sensu test, the court stated that
whereas it is difficult to conclude that administering the test on Saturday directly infringed
on the complainant’s right to manifest religious beliefs or a fundamental aspect of the
freedom of religion, the decision to administer the exam on Saturday made a substantial
contribution to the convenience of test takers, procurement of testing locations and
convenience of test management.”

2010 LEET Case / 2010 Teachers Exam Case

The complainants in both these cases were Sunday-observing Christians, who challenged
the constitutionality of the LEET Exam (law school entrance exam) and Teachers Exam
(public school teacher appointment examination) that were only administered on Sunday.”*
The court cited to the two National Judicial Examination cases and repeated its arguments
from those cases.’ Notably, the court did not address the fact that a national examination of
a comparable scale (that is, the National Judicial Examination) had been successfully held on
Saturday that year, which arguably weakened the government’s arguments concerning the
impracticality of rescheduling the exam to a Saturday as requested by the complainants. The
court also did not note a fact that it could easily have cited as a justification for its decision—
that granting the complainants’ request for holding the test on Saturday could result in an
infringement of the right of test takers who happened to be Saturday Sabbatarians, like the
complainants in the 2010 Judicial Exam Case.

2022 BDES Case

Twelve years later, the court issued a ruling in a constitutional complaint concerning
scheduling decisions for the Bachelor’s Degree Examination for Self-Education. The BDES
is an examination that allows individuals who have not attended college or university to
obtain a bachelor’s degree. There are four stages (referred to as courses) of the BDES, all of
which an individual must pass in order to qualify for a bachelor’s degree.’® The complaint
at issue was brought by a Sunday-observing Christian who challenged the test adminis-
trator’s decision to hold the test for all four courses in 2021 on Sunday. The court ruled

! Constitutional Court, June 24, 2010, 2010Hun-Ma41, 165 HuNseosjAEPANSO GoNGBo [HunGonG] 1210, 1213,

2 1d.

2 1d.

%% In particular, the complainants alleged that their right to religious freedom (as was also alleged in 2001 and
2010 Judicial Exam cases) and right to equality (Article 11, Paragraph 1, of the constitution) were violated.

% See generally Constitutional Court, Apr. 29, 2010, 2009Hun-Ma399 (2010 LEET Case); Constitutional Court, Nov.
25, 2010, 2010Hun-Ma199 (2010 Teachers Exam Case).

% outline Flowchart, NATIONAL INSTITUTE FoR LIFELONG EDUCATION BACHELOR’S DEGREE EXAMINATION FOR SELF-EpucaTion, https://
bdes.nile.or.kr/nile/info/ninfo5_3.do (last visited May 23, 2023).
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against the complainant based on reasoning that is similar to that in the earlier test
accommodation cases.®’

The court articulated the purposes of the scheduling decision as ensuring maximum
accessibility to test takers by minimizing interference with their daily obligations, including
academic and work responsibilities; minimizing the burden to the relevant test facility; and
facilitating the procurement of testing locations and test management. The court found the
relevant scheduling decision to be a suitable means of achieving such purposes. Regarding
the proposed alternative of holding the BDES tests during the week or on Saturday, as
commonly done for other public exams, the court focused on the composition of the test
taker population to support its conclusion that testing on Sunday was preferable to the other
options. Specifically, it referenced statistical evidence from 2021, which showed that test
takers encompassed not only students (33.8 percent) but also workers (19.2 percent),
military service members (4.5 percent), self-employed individuals (2.6 percent), employees
of public institutions (2.4 percent), and nurses (2.4 percent). Based on such data, the court
emphasized the importance of considering the likelihood that many individuals would be
required to work during weekdays and would possibly also have work commitments on
Saturdays, as “many self-employed businesses work on both weekdays and Saturdays.””®
The court did not address empirical evidence on the extent to which self-employed
businesses also open on Sundays.

Finally, in the proportionality stricto sensu analysis, the court noted the complainant’s
ability to attend church services outside the designated test hours and deemed the extent of
infringement to be relatively minor. Weighing such minimal infringement against the costs
and administrative burdens associated with holding the exams during the week or on Sunday,
the court concluded that the measure successfully satisfied the proportionality test.”

2023 AN Exam Case

The complainant in this matter was a Seventh-day Adventist who had completed the
necessary theoretical and practical training to qualify for the assistant nurses’ certification
exam, The examination was held twice a year, both times on Saturday. The relief sought was
for the test administrator to either diversify the test dates so that at least one of the exams
each year would be held on a day other than Saturday or allow the complainant to sit for the
exam after sundown on Saturday.*

In a 6-3 ruling, the court dismissed the complaint. The court’s proportionality analysis
again closely mirrored the precedents. The court accepted the government’s arguments that
it would be costly and inefficient to hold the examination on a weekday. It dismissed Sunday
testing as a reasonable alternative, observing that such a course would infringe the right of
Sunday-observing Christians and thus fail to resolve the issue of religious liberties infringe-
ment. The court did not address the possibility that holding the exam alternately on Sundays
and Saturdays could provide both Saturday and Sunday observing Christians with the
opportunity to take the exam without compromising their religious beliefs. The court also
found that it would be administratively burdensome, and possibly unfair, to allow the
complainant to take the test after sundown on Saturday.'®*

7 See generally Constitutional Court, Dec. 22, 2022, 2021Hun-Ma271, 315 Huncong 132. The court did not indicate
the hours during which worship services were held at the complainant’s church. For the scheduling notice, see
National Institute for Lifelong Education Public Notice No. 2021-4.

*® Id. at 135-36.

% Id. at 136.

190 Constitutional Court, June 29, 2023, 2021Hun-Ma171, 35-1 Hunye 213.

191 1d. at 218-20.
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For the first time in the test accommodation cases, a minority opinion was issued by the
dissenting judges. The dissent agreed that the test scheduling decision satisfied the justi-
fiability of purpose and suitability prongs, but found that it failed the necessity and
proportionality stricto sensu tests. The dissent opined that holding both exams each year
on Saturday was not the least restrictive option for achieving the purposes of the scheduling
decision, which the majority had described as promoting the convenience of test takers,
minimizing the burden to test facilities, and facilitating venue procurement and test
management. The dissent suggested that holding the exams alternatively on Sunday and
Saturday, or conducting the exams on Saturday while allowing the complainant to take a
make-up exam on other days (as was the practice in certain countries), would have been less
restrictive alternatives. The dissent noted that Seventh-day Adventists would not be able to
take the exam without violating their religious convictions if all the exams were held on
Saturday and portrayed the test scheduling decision as requiring the Seventh-day Adventist
test takers to sacrifice for the sake of the majority’s convenience. The dissent found the harm
to the Adventist test takers to be significant, and concluded that the administrative
justifications put forth by the government were insufficient to outweigh such substantial
interests.'0

Summary

In six separate cases brought over the span of more than two decades, individuals who had
been prevented by religious convictions from participating in various qualifying exams
sought redress before the court, to no avail. The court’s reasoning in all of these cases was
strikingly similar and showed little development over the course of these cases. Essentially,
the court found in each case that scheduling the test for a Saturday or Sunday (as applicable)
was suitable, necessary, and proportionate to achieve the purpose of maximizing test taker
and administrative convenience, based on an abbreviated proportionality analysis that lacks
methodological soundness.

Analysis of the Korean Constitutional Court’s Proportionality Assessment in Test
Accommodation Cases

As discussed above, proportionality in general and the court’s application of the principle
have been criticized on numerous grounds. The test accommodation cases exemplify
various theoretical and empirical difficulties in the court’s proportionality analysis, includ-
ing (1) lack of prioritization of fundamental rights; (2) failure to adequately assess the
intensity of interference on fundamental rights; (3) de facto resort to utilitarianism and a
resultant majoritarian bias; (4) insufficient inquiry and review of factual evidence and de
facto placement of the burden of proof on the complainants; (5) difficulties in identifying the
purpose of a statute or government measure; and (6) scrambling of the minimal impairment
and proportionality stricto sensu steps.

Lack of Priority for Fundamental Rights

The religious accommodation cases exemplify how proportionality can contribute to the
de-prioritization of fundamental rights. As in other religious liberties cases, the court has
drawn upon the distinction between the freedoms to hold religious beliefs and to manifest

192 1d, at 220-21 (Eun-Hae Lee, Ki-Young Kim, and Mi-Seon Lee, JJ., dissenting).
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religious beliefs, holding that the latter is not absolute and may be subject to restrictions.'®*
As noted in “Statutory Basis of Korean Constitutional Court’s Proportionality Test,” Article
37, Paragraph 2, of the constitution holds that “all freedoms and rights of citizens”—not just
a subset of them—may be restricted when (and only when) “necessary for national security,
the maintenance of order or for public welfare.”'%* Thus, the court’s statement on its face
does not render freedom of religious manifestation less constitutionally protected than
other fundamental rights—all are subject to the limitation clause of Article 37, Paragraph
2, and the limitation clause itself serves both to allow restrictions based on certain enumer-
ated public interests and to limit such restrictions to only the extent necessary. Nonetheless,
the court takes this simple observation, essentially that the freedom to manifest religious
beliefs is subject to the limitation clause, and uses it to justify treating the right to manifest a
religion as a negligeable interest that can be overridden based on an assertion of admin-
istrative difficulties, whether or not robustly substantiated.

It may be meaningful to distinguish between freedoms concerning religious beliefs and
the manifestation of such beliefs, as the latter is more likely than purely internal convictions
to clash with or impinge on the rights of others or the public interest. Such distinction and
the idea that the right of manifestation can be subject to limitations can also be found in
international law: The International Covenant on Civil and Political Rights, for example,
provides that “[n]o one shall be subject to coercion which would impair his freedom to have
or to adopt a religion or belief of his choice” and that “[f[reedom to manifest one’s religion or
beliefs may be subject only to such limitations as are prescribed by law and are necessary to
protect public safety, order, health, or morals or the fundamental rights and freedoms of
others.”1%

However, these two aspects of religious liberty are not as distinct as the court’s decisions
suggest: Freedom of manifestation is the right to act in accordance with one’s sincerely held
religious beliefs and is thus not solely in the realm of external action; conversely, it is
doubtful that the freedom to have or adopt a religion would be meaningful in a situation
where the external practice of key tenets of that religion are prohibited or prohibitively
difficult. Thus, it is reductive for the court to merely characterize a particular religious
freedom case as a belief case or a manifestation case; such an oversimplistic classification
scheme, coupled with the assumption that the right to manifestation is generally less
worthy of constitutional protection, can lead the court to easily dismiss complaints in the
so-called manifestation cases even in matters where the infringement on the individual’s
religious freedom may actually be quite significant.

Fundamentally, the court’s test accommodation jurisprudence displays a failure to
recognize the general priority of fundamental rights as such. The court’s approach contrasts
with that taken by the Supreme Court of Spain in a test accommodation case brought by a
Seventh-day Adventist who had been denied her request to take a state-administered
language exam on a day other than Saturday. There, the court, interpreting the relevant
statute,'® observed that “the doctrine of the Constitutional Court has repeatedly affirmed

193 See, e.g., Constitutional Court, Apr. 29, 2010, 2009Hun-Ma399, 22-1 Hunjie 147, 157 (“Such right to the freedom

to manifest one’s religion is not an absolute right, so that any limitations thereto are constitutionally permitted
insofar as they observe the principle of proportionality.”). The court also identified the freedom to assemble for a
religious purpose as a subcategory of freedom of religion, but freedom of religious assembly was not an issue the
court examined in the test accommodation cases. See, e.g., Constitutional Court, Sept. 27, 2001, 2000Hun-Ma159, 13-2
Hunyie 353, 360.

0% Daenanminkuk Hunseos [Hunseos] [Constitution] art. 37.

195 International Covenant on Civil and Political Rights arts. 18(2), 18(3), December 16, 1966, 999 UN.T.S. 171
(emphasis added).

196 1ey 24/1992, de 10 de noviembre, por la que se aprueba el Acuerdo de Cooperacién del Estado con la
Federacién de Entidades Religiosas Evangélicas de Espafia [Law 24 of November 10, 1992, which approves the State
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the greater value of fundamental rights and called for interpreting the legal system in the
manner most favorable to their effectiveness” and granted the plaintiff’s request for a make-
up exam.'”

The Korean Constitutional Court, on the other hand, has dismissed complaints in the test
accommodation cases without probing deeper into the value of the fundamental right at
issue. In these cases, the court thereby validates critiques that proportionality is an
inadequate mechanism for protecting fundamental rights over other interests.*

Inadequate Assessment of Degree of Interference

The court’s test accommodation jurisprudence shows the practical difficulty of realizing
Alexy’s ideal for conducting proportionality analysis—categorizing the seriousness of the
interference as well as the seriousness of the public interest justifications—particularly in
connection with the court’s failure to assess in any depth the intensity of interference. In
these cases, the court fails to analyze factors pertinent to the degree of interference with the
complainants’ right to religious freedom, such as the significance of the practice of
observation of the Sabbath and its relationship to the complainants’ religious beliefs, the
consequences for the complainants individually and for adherents of the relevant religion
collectively, and the ramifications for the society at large when certain constituents are
restricted from pursuing various careers due to their religious beliefs.

Instead, the court simply noted that the complainants suffered a restriction on their right
to manifest their religion.'°® Omitting to further elaborate on relevant religious, individual,
and societal implications allowed the court to discount the significance of the infringement,
as shown for example in its simple restatement of the complainants’ hardship as “practical
difficulties or disadvantages in [their] participating in worship service, etc.”'° The court’s
reasoning is unfortunately far from the analytical structure advocated by Alexy. Notwith-
standing arguments by advocates that proportionality promotes a culture of justification
that confers legitimacy on decisions that inevitably require consideration and weighing of

Cooperation Agreement with the Federation of Evangelical Religious Entities of Spain] art. 12 (B.O.E. 1992, 272)
(“The examinations, competitive examinations or selective tests called for entry into the Public Administrations ...
shall be scheduled on an alternative date for the faithful of [certain churches belonging to the Federation of
Evangelical Religious Entities of Spain that observe a Saturday Sabbath], when there is no reason to prevent it.”).
197°5T.5.,July 6, 2015 (ECLI:ES:TS:2015:3533, p. 5). The Spanish Constitution guarantees the freedom of religion in
Article 16, which states as follows: “1. Freedom of ideology, religion and worship of individuals and communities is
guaranteed, with no other restriction on their expression than may be necessary to maintain public order as
protected by law. ... 3. There shall be no State religion. The public authorities shall take the religious beliefs of
Spanish society into account and shall consequently maintain appropriate cooperation with the Catholic Church
and the other confessions.” Seanisu Constirution art. 16, translated in Agencia Estatal Boletin Oficial del Estado,
https://www.boe.es/legislacion/documentos/ConstitucionINGLES.pdf.

198 Empirical work on other jurisdictions suggests that there is no evidence that proportionality enables
so-called judicial activism because the courts are constrained in maintaining a public perception of legitimacy.
The Korean test accommodation cases seem to be consistent with that result. In fact, these cases may go as far as to
suggest that the problem is not judicial activism but judicial inaction. The shortcomings of proportionality may
result in a failure to adequately protect fundamental rights that lack popular, majoritarian support. For the
empirical work, see generally, NIeLs PETERSEN, PROPORTIONALITY AND JUDICIAL ACTIVISM, FUNDAMENTAL RIGHTS ADJUDICATION IN
CANADA, GERMANY AND SouTH AFrica (2017).

199 Constitutional Court, Sept. 27, 2001, 2000Hun-Ma159, 13-2 Hunyip 353, 361; Constitutional Court, June 24, 2010,
2010Hun-Ma41, 165 Huncone 1213; Constitutional Court, Apr. 29, 2010, 2009Hun-Ma399, 22-1 Hunjyip 147, 157;
Constitutional Court, Nov. 25, 2010, 2010Hun-Ma199, 170 HunconG 2144, 2146.

1% Constitutional Court, Nov. 25, 2010, 2010Hun-Ma199, 170 Huncone 2144, 2147; see also Constitutional Court,
Dec. 22, 2022, 2021Hun-Ma271, 315 Huncone 132, 136.
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various competing interests,'! in practice, the court’s proportionality analysis has failed to
rise to the task of adequately constraining judicial discretion and ensuring protection for
fundamental rights.

Incommensurability of Different Rights and Values, Utilitarianism and Majoritarianism

In the test accommodation cases, the court assigns less weight to the complainants’ religious
freedom than to the administrative considerations advanced by the government, without
enunciating why it chose to apportion the respective weights in this manner. This is
partially attributable to the court’s slapdash reasoning and is likely also a byproduct of
the difficulties inherent to identifying an objective metric for determining the relative
weights of the competing interests. Ironically, such difficulties serve to lend a veneer of
legitimacy to the utilitarian approach that is adopted by the court; utilitarianism, at the
least, provides a putatively rational framework for conducting the balancing exercise.

As noted, the court in the National Judicial Examination cases described the purpose of
the government’s scheduling decisions as promoting the convenience of the majority of test
takers, based on a loose reading of Article 35 of the State Public Officials Act. Although the
court did not articulate its reasons for delineating the purpose as such, a plausible reading is
that this utilitarian construction was employed as it supports a similarly utilitarian
approach in assigning the respective weights of the interests at issue. Once the grounds
have been established for applying a utilitarian lens, the court’s task is simplified—the court
can then easily find that tangible administrative costs and potential inconvenience to a
majority of test takers outweigh the harms to the much smaller number of persons who are
unable to test because of religious convictions.

The court’s utilitarianism in these cases contributes, naturally, to majoritarianism. The
effects of such majoritarianism are the most pronounced in the 2010 Judicial Exam Case and
the 2023 AN Exam Case, which were brought by complainants who were Seventh-day
Adventists, a minority Christian denomination that mainstream denominations in Korea
often denounce as a cult.'*? An argument could be made that the court should have been even
more sensitive to the potential impact on minorities when the case concerned a minority
religious group stigmatized as a cult.

In contrast, in a test accommodation case before a Swiss public court brought by a
Seventh-day Adventist plaintiff who had requested an accommodation regarding baccalau-
reate exams scheduled for Saturday, the court noted as follows: “Since school calendars
generally already take into account the holidays celebrated by the traditional and most
widespread religions, case law has established that the needs of individual religious
communities, and therefore particularly of minority communities, must be taken into
account insofar as they are still compatible with the public interest in ensuring orderly
and efficient schooling.”'® A similarly explicit consideration of the needs of minorities

"1 Matthias Klatt, Proportionality and Justification, in ConstiruTionALIsM JusTiFiED: RAINER ForsT IN Discourst 159-196

(Ester Herlin-Karnell, Matthias Klatt & Héctor A. Morales Zufiiga eds., 2019).

2 Ki-Jo Moon, When a Sunday Church Pastor Tried to Convert an Adventist Colporteur, RevivaL anp ReForMATION, https://
www.revivalandreformation.org/resources/all/when-a-sunday-church-pastor-tried-to-convert-an-adventist-col
porteur (last visited Oct. 10, 2023).

113 Swiss Supreme Court Case, supra note 13. The Swiss constitution guarantees the freedom of religion and
prohibits discrimination based on religion. FEperaL CoNSTITUTION OF THE Swiss CONFEDERATION OF 18 ApriL 1999, art. 15.1, art.
15.3, and art. 8.2. According to Federal Court precedent, the ability to observe public holidays and days of rest in
accordance with a particular religion is protected as a part of the right to exercise religious practices. Bundesgericht
[BGer] [Federal Supreme Court] Jan. 13, 2003, 129 Entscheidungen des schweizerischen Bundesgerichts [BGE] I 74.
This aspect is not, however, a component of the essential and intangible content of freedom of belief and
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would help mitigate the utilitarian and majoritarian tendencies of the Korean Constitutional
Court’s proportionality jurisprudence.

Insufficient Inquiry and Review of Evidence and De Facto Burden on Plaintiffs

The test accommodation decisions also evince a failure to carefully examine the validity of
empirical arguments and evidence submitted by the parties. This problem is illustrated in
the three test accommodation cases that the Korean Constitutional Court considered in 2010
and the more recent 2022 BDES Case.

In the 2010 LEET Case and 2010 Teachers Exam Case, the complainants argued that
scheduling the tests for a Saturday would be a feasible alternative to holding the tests on
Sunday and that the tests should therefore have been held on Saturday.'** The government
submitted various arguments on why holding the tests on Saturday would present difficul-
ties, and the court held in both cases that holding the tests on Saturday was not an
appropriate alternative,''

However, in the 2010 Judicial Exam Case, the exam at issue (which involved a comparable
number of test takers as the other two 2010 cases''®) was held on a Saturday. The court
accepted the government’s arguments without questioning the evidence offered or inquir-
ing why—despite the administrative difficulties asserted in the other cases—the govern-
ment had chosen to hold the test on Saturday and how it had been able to successfully
overcome such difficulties. In effect, over the course of three decisions on the exact same
legal issue that were rendered over the course of seven months, the court alternated
between agreeing that Saturday was not suitable for administering large-scale national
exams (2010 Teachers Exam Case, 2010 LEET Case) and endorsing the holding of a particular
large-scale national exam on a Saturday (2010 Judicial Exam Case), without even bothering
to distinguish between the two lines of cases. Similarly, in the 2022 BDES Test, the court
accepted the public test administrator’s argument that holding the exam on Sunday was
preferable over Saturday testing due to the significant number of workers and self-
employed individuals among the test taker population, without even pointing to concrete
data on the extent to which businesses open on Sundays or analyzing differences with other
exams that were held on Saturday.

In addition, while the court engaged in a superficial discussion of some numerical
evidence in its opinions, the court failed to seek or review pertinent pieces of evidence
such as the actual or estimated costs that would be associated with sequestering the
complainants for a few hours or providing an alternative or an additional exam, and the
potential damage or harm to the complainants or to society at large due to the exams being
offered only once a year on a day that coincides with the complainants’ holy day.

The court’s inadequate examination of the evidence, coupled with its utilitarian approach
in assessing relevant rights and interests, results in the complainants’ bearing the de facto

conscience, and thus may be subject to restrictions, provided that such restrictions have a sufficient legal basis,
respond to an overriding public interest, and respect the principle of proportionality. 129 BGE I 74.

11 1n calling for the test to be scheduled for Saturday (as opposed to a weekday), the complainants were likely
mindful of the precedent from the 2001 Judicial Exam Case, where the court found there were various adminis-
trative difficulties associated with holding large scale public exams on a weekday.

5 Constitutional Court, Apr. 29, 2010, 2009Hun-Ma399, 22-1 Hunjie 147, 157-59; Constitutional Court, Nov.
25, 2010, 2010Hun-Ma199, 170 HunconG 2144, 2146-47.

¢ As stated in the decisions, “tens of thousands” of test takers participated each year in the teachers’
examination, Constitutional Court, Nov. 25, 2010, 2010Hun-Ma199, 170 HunconG 2144, 2146; the number of LEET
takers was 10,960 in 2009 and 8,428 in 2010, Constitutional Court, Apr. 29,2010, 2009Hun-Ma399, 22-1 Hunjip 147, 157;
and “tens of thousands” of test takers participated each year in the judicial examination, Constitutional Court, June
24, 2010, 2010Hun-Ma41, 165 Huncone 1210, 1213.
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burden of proving that the government’s measure fails the proportionality test. That is,
although the decisions are silent on burden of proof allocation, in practice, all the govern-
ment has had to do is adduce prima facie evidence of administrative costs and the burden
then appears to shift to the complainants to show that the harms they suffer outweigh such
costs. Proving this is inherently difficult given the more abstract nature of the harm to the
complainants,'’” and the difficulty is compounded by the information inequality
between the government and the complainants, as the complainants are often not in an
optimal position to produce empirical evidence refuting the cost-based evidence submitted
by the state.

The court’s perfunctory examination of the evidence and placing the burden on the
complainants contrasts with the approach of courts in other jurisdictions in their test
accommodation rulings. In the above Spanish Supreme Court case, the court held that “the
cause that prevents the test or examination from being held on an alternative date must be
of sufficient importance and ... the Administration must highlight it with precision,” and
ruled that the government had failed to meet this burden.''®

The Swiss public court also closely scrutinized the government’s argument that holding
make-up exams on a different day based on a different set of questions would require
“excessive administrative and preparatory effort ... calling into question the orderly and
efficient functioning of the school.” The court rejected such argument considering the fact
that make-up exams were already allowed for illness, accident, bereavement, and coinci-
dence with other exam dates; the small number of Seventh-day Adventists test-takers,
which meant that only a few were likely to avail themselves of such an accommodation; the
feasibility of obtaining reliable and objective results through a make-up examination; and
the practice of other European Union Member States such as Italy and Germany.'*°

In the United States, the Seventh Circuit reversed and remanded a summary judgment
against a Jewish plaintiff who had been unable to take a civil service exam that was held on
Saturday. The court found the government’s argument on the excessive costs of adminis-
tering a make-up exam insufficiently substantiated, noting, “the plaintiff’s evidence of the
personnel practices of other units of government which we have discussed above tends to
indicate that these costs are not unreasonable or unduly burdensome ... The stipulation of
facts states that it would cost $1,600 to pay a personnel expert to design a comparable exam,
pay for clerical help, and hire two proctors to administer a separate exam. This figure,
however, does not relate to the sequestrations alternative suggested by the plaintiff.”*2°
The court also ruled that the government had failed to substantiate its arguments on the
threat of litigation it would face if the accommodation was provided, because “there is no
indication in the record that prior litigation involved circumstances similar to this case,”
and that “our examination of Illinois law above convinces us that any litigation, if com-
menced, would be unlikely to be disruptive,” and “[l]itigation challenging agency action is
almost always a possibility and therefore is a matter that the agency’s lawyers will naturally

17 The complainants of course also suffer relatively concrete harms, most notably their forfeiting the ability to
enter the relevant profession, but such harms also are characterized by abstractness given that ultimately, they
relate to the question of what would be the (abstract) cost of taking the exam on one’s holy day in violation of the
relevant religious precept.

118 S.T.S., July 6, 2015 (ECLLES:TS:2015:3533, p. 5-6).

9 Swiss Supreme Court Case, supra note 13.

120 Minkus v. Metropolitan Sanitary Dist., 600 F.2d 80, 83-84 (7th Cir. 1979). U.S. law has not always been
interpreted in a manner favorable to those seeking religious accommodations. For example, the Supreme Court
ruled in Employment Division v. Smith, 110 S. Ct. 1595, 1601 (1990), that the U.S. Constitution’s Free Exercise Clause
does not bar the application of “neutral, generally applicable law.” On the other hand, in Groff v. Dejoy, 143 S. Ct. 2279,
2295 (2023), the Supreme Court ruled that Title VII of the Civil Rights Act of 1964 requires employers that deny a
religious accommodation to show that granting such accommodation will result in “substantial increased costs.”
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consider.”'?! These cases illustrate that with or without proportionality,'? the judiciary’s
careful scrutinization of relevant evidence can help courts to better assess the degree of
burden that would accompany granting the requested protection for fundamental rights.

Conditionalizing: Framing of Statute’s Purpose

In the national judicial exam cases, the court refers to Article 35 of the Public Officials Act to
find that the purpose of the statute governing the administration of public examinations is
to ensure the convenience of the majority of test takers.'?* In doing so, the court disregards
the first part of Article 35’s language. Article 35 essentially consists of two parts: first, it
states that open competition public exams should be “open equally to all citizens having
equal qualification.” The second part of the provision reads, “the time and place of the
examination shall be decided taking into consideration the convenience of the applicants
thereof.”'?* The first part—the principle of “equal access to all equally qualified”—seems to
have escaped the court’s attention. The court appears to rely solely on the “convenience”
language of the second part to articulate the purpose of the statute. If the court had given
greater weight to the equal access principle when framing the purpose of the Public Officials
Act, the results of the court’s proportionality analysis could have been fundamentally
different. In other words, if the purpose of the provision is articulated so that greater
emphasis is given to the requirement that equally qualified citizens should all be able to
access the examination, the existing procedures that effectively prevent certain religious
groups—regardless of their qualifications—from sitting in the exam may not be deemed
suitable to achieve such purpose.

Instead, the court framed the purpose to be the promotion of test takers’ convenience and
the facilitation of exam management. Furthermore, in the 2001 Judicial Exam Case, the court
explicitly articulated that the purpose is to further the convenience of the majority of test
takers.?> Once the purpose had been framed in this manner, the suitability and the necessity
analyses were conducted in light of only such purpose and without consideration of the
equal access principle. The court’s selective framing of the statute’s purpose lacks any
evidentiary support.

Conflation of Minimal Impairment and Proportionality Stricto Sensu

The court has been criticized for scrambling the necessity (minimal impairment) and
proportionality stricto sensu steps of the proportionality analysis. For example, Justice Jin-
Seong Lee noted in a concurrence to a 2017 case that “despite the Constitutional Court’s
thirty-year history, it is difficult to find any precedents where the necessity principle was
met but the proportionality stricto sensu principle was not. This is because the assessment
with respect to proportionality stricto sensu is conducted in the necessity section.”'2¢
According to Justice Lee, strictly distinguishing between the necessity and proportionality
stricto sensu analyses could, among others, enhance the logical nature and consistency of

121 Minkus, 600 F.2d at 83—84.

122 .S, courts have not adopted the proportionality approach. See Jackson, supra note 32, at 3094.
Constitutional Court, June 24, 2010, 2010Hun-Ma41, 165 Hunconc 1210, 1213; State Public Officials Act, supra
note 86, art. 35. While the 2010 LEET Case is not directly governed by the Public Officials Act, the court cites to the
2001 Judicial Exam Case as well as Article 35 of the Public Officials Act to hold that the decision to administer the
LEET on a Sunday is justified under the proportionality principle.

124 State Public Officials Act, supra note 86, art. 35.

125 Constitutional Court, June 24, 2010, 2010Hun-Ma41, 165 Huncong 1210, 1213,

126 Constitutional Court, Aug. 31, 2017, 2016Hun-Ba447, 29-2 Hunjip 363, 376.

123
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judgments through a more thorough examination of the importance of the public interest
and the restriction to the individual’s fundamental rights.

In the test accommodation cases, the court likewise fails to flesh out its proportionality
stricto sensu analysis. The negative effects of this are illustrated in the 2010 Judicial Exam
Case. In its decision, the court allocates three paragraphs in total to the “necessity” and
“proportionality stricto sensu” steps of the proportionality analysis.'?” Of these three
paragraphs, the first is devoted to discussing the administrative difficulties that would
attend holding the test on a weekday, while the second paragraph deals with accusations of
unfairness as well as administrative burdens that could result if the plaintiffs were allowed
to take the test after Sabbath hours. In the third and shortest paragraph, the court indicated
in one sentence that the government’s measure passed the proportionality test because
there was no direct infringement of the complainants’ freedom to manifest religious beliefs
or of an essential aspect of such rights, whereas the measure contributed greatly to the
public interest (test takers’ and test administrators’ convenience). Essentially, the court
spent the bulk of this section discussing the costs and inefficiencies attendant to the
alternatives proposed by the complainants and then abruptly reached a conclusion on
the proportionality stricto sensu prong based on the exact same considerations as outlined
under the necessity prong plus a conclusory statement that there was no direct or serious
infringement on the complainants’ right to manifest their religious belief. In other words,
the court skipped a logical step in the proportionality stricto sensu analysis but this omission
went undetected before the decision went to print, likely due to the court’s traditionally
heavy reliance on the necessity prong.

Summary

It may be argued that in the test accommodation cases the Korean Constitutional Court
essentially turned the proportionality test into something akin to a complete deference
standard. Although the complete range of evidence and arguments considered by the court
is not in the public record,'?® the decisions themselves suggest that all the government had
to do to prevail in these cases was to assert some administrative burden and that the court
did not bother to inquire further on the actual merit of such arguments or require the
missing pieces of pertinent evidence. Such an outcome may be more appealing to the public
at large given sensitivities over fairness in testing and admissions, but the shallowness of the
court’s reasoning raises the question of whether the complainants were truly granted a fair
day at court, or were instead brushed to one side by a court that was only too eager to deploy
proportionality as a means to avoid grappling with difficult questions.

Incremental Changes for Proportionality and Religious Accommodation Law

Despite the court’s consistency in dismissing claims for religious accommodations in public
exams, there have nevertheless been notable recent developments in proportionality
analysis and religious accommodation law that highlight the potential for some changes
in the court’s analysis. Namely, in 2018, the court rendered a landmark decision on
conscientious objectors, which found that a statute that failed to provide for alternative
civilian service was unconstitutional, in reversal of earlier decisions. Meanwhile, the Daegu
and Gwangju high courts have ruled that the refusal to provide religious accommodations

127 Constitutional Court, June 24, 2010, 2010Hun-Ma41, 165 Huncong 1210, 1213,
128 Only the court’s judgment and not interim orders or the parties’ submissions are publicly disclosed.
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for school exams and law school admissions interviews, respectively, amounted to unlawful
abuses of discretion.'?® The issues reviewed and analytical approaches employed in these
cases have relevance for religious accommodation cases, including cases on religious
accommodation for public exams.

2018 Constitutional Court Decision on Conscientious Objectors

On June 28, 2018, the court issued a landmark ruling pronouncing that Article 5 of the
Military Service Act—which does not provide alternative forms of civilian services for
conscientious objectors—is inconsistent with the constitution’s guarantee of their freedom
of conscience.®® This decision directly overturned the court’s previous rulings on the
conscientious objectors issue in 2004, 2011, and 2013, where the court upheld the constitu-
tionality of the Act.'*' Under the Act, all eligible Korean men are required to serve in the
military.'*? Anyone eligible who fails to enlist without justifiable grounds would face
criminal penalties, including imprisonment.’**> The Act did not allow alternative civilian
service for conscientious objectors. Since the 1950s, approximately six hundred conscien-
tious objectors per year were punished for refusing to enlist in the military on the basis of
their conscience.'** Almost all of these conscientious objectors in Korea were Jehovah’s
Witnesses.'*> While this decision does not directly concern the right to religious freedom
because the court decided to frame the relevant right as “freedom of conscience” and not
“religious freedom,”**° the questions raised in this case are similar to the ones raised in the
test accommodation cases, in that the complainants were individuals seeking a type of
religious accommodation—that is, exceptions to a uniformly applied rule that goes against
their religious beliefs.

The Court’s Proportionality Analysis

The challenged provision was Article 5 of the Act, which lists the different categories of
military service allowed under the Act. Article 5 did not provide for any alternative civilian
service exceptions.

129 As noted above in note 12, the regular court system of which the Supreme Court is the highest body is
separate from the Constitutional Court, which is an independent organ charged solely with ruling on constitutional
law matters. The High Court decisions concerned administrative law, not constitutional law.

130 Constitutional Court, June 28, 2018, 2011Hun-Ba379. The issues in this case concerned whether Article 5 of the
Military Service Act (which categorized the different forms of military service) and Article 88, Paragraph 1, of the
Act (which concerned punishment for failure to enlist without justifiable cause) were constitutional given that they
intrude on conscientious objectors’ right to conscience. The majority court found that Article 88, Paragraph 1, was
consistent with the constitution while striking down Article 5. An amendment to Article 5 of the Act that provides
for alternative civilian service for conscientious objectors went into effect on December 31, 2019.

1 Constitutional Court, Aug. 26, 2004, 2002Hun-Gal; Constitutional Court, Oct. 28, 2004, 2004Hun-Ba61;
Constitutional Court, Aug. 30, 2011, 2008Hun-Ga22; Constitutional Court, Aug. 30, 2011, 2007Hun-Ga12; Constitu-
tional Court, Feb. 28, 2013, 2012Hun-Ma143.

132 Byeongyeokbeob [Military Service Act] art. 3, q 1.

Byeongyeokbeob [Military Service Act] art. 88, q 1.

13 Constitutional Court, June 28, 2018, 2011Hun-Ba379, 30-1 Hunyie 370, 412; see also Heo Jae-Hyeon, Chulsonal,
“neon jae eopda” eommaneun dubureul chiweotda [The Day He Came out of Jail], Toe Hankyoren (Oct. 11, 2016), https://
web.archive.org/web/20201015214004/http://www.hani.co.kr/arti/society/society_general/765092.html; Choe
Sang-Hun, South Korean Jehovah’s Witnesses Face Stigma of Not Serving in the Army, New York Times, Oct. 3, 2015,
https://www.nytimes.com/2015/10/04/world/south-korean-jehovahs-witnesses-face-stigma-of-not-serving-in-
army.html.

135 For instance, 99.3 percent of conscientious objectors between 2000 and 2007 have been Jehovah’s Witnesses.
See Seok-yong Jin, ‘Yangsimjeok byeongyeokgeobu’ui hyeonhwanggwa beobri [Current Status and Legal Principles of
Conscientious Objection], 30 HaNKUKsAHWEGWAHAK [KOREAN SociaL Scienck] 45, 52-53 (2008) (Kor.).

136 Constitutional Court, June 28, 2018, 2011Hun-Ba379, 30-1 Hunjie 370, 410.
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https://doi.org/10.1017/jlr.2024.1 Published online by Cambridge University Press


https://web.archive.org/web/20201015214004/
http://www.hani.co.kr/arti/society/society_general/765092.html
https://www.nytimes.com/2015/10/04/world/south-korean-jehovahs-witnesses-face-stigma-of-not-serving-in-army.html
https://www.nytimes.com/2015/10/04/world/south-korean-jehovahs-witnesses-face-stigma-of-not-serving-in-army.html
https://doi.org/10.1017/jlr.2024.1

78 Soojin Nam and Juhyun Park

The court found that the right restricted is the complainants’ right to freedom of
conscience.'”” The court noted that the majority of the complainants had objected to
military service based on their religious beliefs, such that their freedom of religion was
also restricted by the relevant statutory provisions. However, the court went on to state that
because acting on religious convictions can also fall under freedom of conscience, and
conscientious objection can be motivated by ethical or philosophical considerations other
than religious beliefs, the court would review the issue as one of freedom of conscience and
not freedom of religion.

In its proportionality analysis, the court identified the purpose of Article 5 of the Military
Service Act as “to provide fairness in the burden of military service ... effective securement
of military resources ... and efficient distribution of those resources.”**® The court did not
provide any external reference to support such articulation and the language does not
appear in the Act itself.'>* The court concluded quickly—all in one sentence—that such
purpose is justifiable and that Article 5 was suitable to achieve such purpose.'*°

Then, in a radical break with the past, the court held that the current Article 5 failed to
meet the necessity test, as allowing alternative forms of civilian service would be less
restrictive and yet achieve the same purposes intended by the statute. To arrive at such a
conclusion, the Court carefully examined the intended purposes of the statute. First, the
Court concluded that alternative forms of civilian service would not hinder the achievement
of fairness and equity in military service conscription, if the alternative forms of civilian
service were designed to be commensurate with the difficulty and length of serving in active
duty.’! Such argument directly overturned the court’s previous rulings that allowing
alternative forms of civilian service would impede fairness and equity in military conscrip-
tion, based on Korea’s social climate that frowns upon exceptions to conscription.'*?

The court also found that allowing conscientious objectors to serve alternative forms of
civilian service would not hinder achieving the purpose of securing military service
resources, given that the number of conscientious objectors—six hundred a year—
remained immaterial considering the total draft pool and the total number of service
members. The court also added that military capabilities increasingly depended on
information-dependent, scientific warfare with less emphasis on the number of men.***
In earlier cases, however, the court had held that despite the changing nature of modern-day
warfare, the number of service members remained an important factor in Korea’s military
capability and for this reason, providing alternative forms of civilian service would not
achieve the purpose of securing military resources in an equally effective manner.'#*

Addressing the argument that it could be difficult to distinguish those objectors that are
genuine from those who simply wish to avoid serving, the court suggested having a “neutral
committee” composed of members from academia, legal practice, religious communities,
and civil society review each request for alternative service. The court also suggested that
the government prepare a thorough and rigorous review system to sort out the ill-
motivated from genuine conscientious objectors.'*> Here, the court did not raise issues
with the additional costs that would necessarily accompany the less restrictive alternative.

%7 Id. at 410.

38 1d, at 411.

139 Article 1 of the Military Service Act states that the purpose of the Act is “to provide for matters concerning
the mandatory military service by citizens of the Republic of Korea.”

140 Constitutional Court, June 28, 2018, 2011Hun-Ba379, 30-1 Hunjip 370, 411.

M1 d. at 411-14.

M2 See, e.g., Constitutional Court, Aug. 30, 2011, 2008Hun-Ga22, 23-2 Hunyie 174, 194-95.

143 Constitutional Court, June 28, 2018, 2011Hun-Ba379, 30-1 Hunjyie 370, 412-13.

144 See, e.g., Constitutional Court, Aug. 30, 2011, 2008Hun-Ga22, 23-2 Hunjip 174, 193-94

45 Constitutional Court, June 28, 2018, 2011Hun-Ba379, 30-1 Hunjie 370, 413.
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Under the section on proportionality stricto sensu, the court emphasized the significant
harm conscientious objectors face together with the capability of alternative civilian
services to adequately achieve the purpose of the Act. Departing from its previous discus-
sions of the issue, the court emphasized the loss of dignity of conscientious objectors and
highlighted that conscientious objectors, in addition to the punishment of imprisonment,
are barred from public service jobs for a certain period of time, may lose previously held
jobs, and may lose all government-issued patents, licenses and registrations.**°

Changes and Continued Problems
There were some notable changes in the 2018 conscientious objectors ruling. First, the court
placed greater weight on individuals’ fundamental rights than it had previously in the
overturned cases. Whereas in earlier decisions, the government’s interest in preserving
national security had easily taken precedence over the rights of the affected individuals, in
the 2018 case, the court carefully examined the existence and the extent of the harm to the
rights of the conscientious objectors. Additionally, the court expressed skepticism of the
empirical validity of the government’s claims that allowing alternative civilian service would
harm national security, citing the modest number of persons who have historically refused to
enlist and the technology-reliant nature of modern warfare. The court also separated its
necessity analysis from its review of proportionality stricto sensu. This allowed the court to
conduct a deeper analysis, focusing on assessing the effectiveness of the proposed alternative
—permitting civilian service—under the necessity prong and then shifting to weighing the
respective individual and national security interests under the proportionality stricto sensu
prong. All in all, the court’s reasoning in the conscientious objectors case saw considerable
improvements with respect to the problems identified in the previous section.
Nevertheless, significant weaknesses remain in the court’s proportionality analysis. For
one, the court’s identification of the purpose of the relevant statutory provisions was still
conducted in an arbitrary manner, without consultation of either the statutory text or
legislative history, and the purpose so articulated was very general. Such a high level and
vague purpose— “securing military resources”*’—would give the court very wide discre-
tion to find that a less restrictive alternative would or would not achieve such purpose.
More importantly, the court continued in its reluctance to expand constitutional pro-
tection for religious freedom. Despite acknowledging that the vast majority of the com-
plainants had objected to military enrollment based on their religious beliefs, the court was
at pains to characterize this as a freedom of conscience issue and declined to rule on whether
the provisions also breached the complainants’ freedom of religion. This leaves open the
possibility that the court may apply a different, perhaps stricter, review standard to
constitutional complaints that are squarely rooted in religious belief.

2018 High Court Decision on Religious Accommodation for School Exams

In an administrative law case from 2018, the Daegu High Court ruled that a public medical
school’s decision not to allow a Seventh-day Adventist student to take make-up examina-
tions for tests held on Saturday was unlawful.'*® The school’s internal regulations allowed
students to take make-up examinations if they were unable to take a test due to “disease or

146 1d. at 415.

%7 1d. at 411.

18 Daegu Godeungbeobwon [Daegu High Court], Sept. 21, 2018, 2018Nu3005. The Supreme Court dismissed the
school’s appeal of this decision. Daebeobwon [Supreme Court], Jan. 31, 2019, 2018Du60564.
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other unavoidable reason,” and the school’s position was that religious beliefs did not
constitute such an “unavoidable reason.”*°

The lower court ruled against the plaintiff, and, on appeal, the High Court ruled that the
school’s action constituted an abuse of discretion.'*® The High Court noted that, notwith-
standing the public interest objectives that could be served by the school’s action, such
action still violated the principle of proportionality, especially given the intensity of the
disadvantage that would be suffered by the plaintiff, who would be unable to graduate from
medical school and become a doctor.***

To reach this conclusion, the High Court reviewed empirical evidence to assess the
credibility of the school’s arguments that allowing religious accommodation for tests would
impose a prohibitive burden. The court cited examples of medical schools where all exams
were held during the week or where Adventist students were allowed to take the test outside
of Sabbath hours. It described measures that these schools had taken to ensure fairness and
prevent abuse, such as sequestration during holy hours, written commitments not to leak
test questions from students who were allowed to test early, and caps on the highest grade
that could be earned by those who availed themselves of alternative testing arrangements.
The court reviewed the school’s actual practice with respect to test scheduling and
administration, noting that whereas the vast majority of examinations (76 percent) had
been held on Saturday during the plaintiff’s first semester, the school did not hold any exams
on Saturday pending the outcome of the lower court case, and resumed conducting tests on
Saturday after the decision came out in favor of the school.’>? Based on such evidence, the
High Court found that there was no prohibitive burden associated with the school’s
conducting the tests on a day other than Saturday.

The court’s proportionality analysis was quite abbreviated; rather than sequentially
going through the four steps of traditional proportionality analysis, the court simply
(1) summarized the government’s arguments on costs and burdens; (2) recognized that
those costs and burdens did exist; and then (3) concluded that nevertheless, these costs and
burdens were not prohibitive and cost-based considerations were outweighed by the serious
harms the plaintiff would suffer. Although the High Court did not employ any groundbreak-
ing theoretical approach to proportionality analysis, its thorough examination of the
evidence and close scrutiny of factual assumptions shows how careful consideration of
empirical evidence can in and of itself help to improve the quality of reasoning in
proportionality cases.

Gwangju High Court Case

In 2021, the Gwangju High Court ruled that a law school unlawfully abused its discretion by
refusing a religious accommodation request regarding participation in admissions inter-
views.!>? All Korean law school interviews are held on Saturday, and the plaintiff, who was
Seventh-day Adventist, had requested the defendant law school to have her interview
scheduled last so that it would take place after sundown. The law school had rejected the
request on the basis that the order of interviews should be determined randomly and it
would be unfair to make an exception for the plaintiff. The High Court’s decision was
appealed by the law school and is pending before the Supreme Court.

49 Daegu High Court, Sept. 21, 2018, 2018Nu3005, 6.

150 1d, at 21.

1 1d. at 20-21.

2 1d. at 6-13.

%% Gwangju Godeungbeobwon [Gwangju High Court], Aug. 25, 2022, 2021Nu12649.
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In its statement of the legal interests at issue and the standard of review, the High Court
opined that although Constitutional Court jurisprudence has distinguished between
“internal” and “external” aspects of the freedom of conscience and held only the internal
freedom of conscience to be an absolute right, the “non-absolute” status of the external
freedom of conscience (that is, the freedom to act on one’s conscience through external
actions) does not grant the government unrestricted authority to impose any desired
limitations on such freedom.'** Courts must therefore strictly scrutinize any restrictions
on the external freedom of conscience for compliance with the proportionality test and also
assess whether such restrictions violate any essential aspect of the freedom. The High Court
further noted that because all law school admissions interviews in Korea were held on
Saturday and the situation was unlikely to change in the future, the dilemma the plaintiff
faced was a serious one: either violate deeply held religious convictions or give up on the
plaintiff’s dream of becoming a lawyer. In essence, the High Court, unlike the Constitutional
Court in the Constitutional Court’s test accommodation cases, accorded much weight to the
degree of interference with the plaintiff’s constitutional right.

In its proportionality analysis, the High Court acknowledged the law school’s legitimate
interest in ensuring the fairness of its admissions interviews process, including by
“blinding” the interviews to maintain impartiality, and ruled that the school’s admissions
policies satisfied both the justifiability of purpose and suitability tests. However, the school
should have afforded “serious consideration” to whether there were alternative measures
that would have allowed the plaintiff to participate in the interview without violating her
conscience, while preserving the fairness of the process. Conducting a detailed factual
analysis of the admissions process, the High Court assessed whether the process imple-
mented by the defendant was the least restrictive alternative. It affirmed the importance of
both actual and perceived fairness in the admissions process, and acknowledged that the
school should not be required to expend excessive costs, time, or effort in providing an
accommodation; thus, any proposed alternative would need to effectively address fairness
concerns and not unduly burden the school. The court then found that the school could have
scheduled the plaintiff to interview last after sundown while taking necessary steps to
maintain fairness, and that the administrative burden and costs associated with this
accommodation would have been minimal. Consequently, the school’s refusal to provide
the accommodation did not satisfy the necessity test. Furthermore, the measure failed the
proportionality stricto sensu test, since the plaintiff suffered grave harm from the school’s
refusal to provide an accommodation that could have been granted without raising signif-
icant fairness concerns.'>®

Summary

In the above cases, the courts have taken a different approach to the notions of fairness and
equality in the context of one’s manifestation of their personal beliefs. Providing for
“commensurate accommodation” seems to satisfy the goals of fairness and equality in these
decisions, while the incidental costs of providing such accommodation were assessed to be
much less important than in the Constitutional Court’s test accommodation decisions.

At the end of the conscientious objectors ruling, the court stated that “to listen to the
voices of ‘minorities” and to reflect their voices is to realize the true spirit of democracy

%% Id. at 10. While the High Court addressed both the freedom of conscience and freedom of religion in its

decision, it engaged in more expansive explication of the applicable standard of review when discussing the former.
In subsequent sections, the High Court appeared to address both freedoms simultaneously, as it referred to the
violated constitutional right as the “freedom of religious conscience” (jonggyojeok yangsimui jayu). Id. at 26.
155
Id. at 25-34.
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whose core values are tolerance and diversity.”'>° Similarly, the Gwangju High Court stated
in dicta that “[c]onsidering the strength of our country and its global standing, as well as the
level of our citizens, at least under the circumstances of this case, sufficient conditions have
been established to embrace and accommodate the plaintiff, who is a minority.”**”

On the other hand, the Constitutional Court has maintained its long-standing position
rejecting the right to religious accommodation for public exams. Ultimately, a shift in public
opinion in favor of such accommodations may be needed before the court is willing to
seriously reconsider the existing jurisprudence. The situation surrounding the court’s
conscientious objectors ruling lends support to this view. There is an argument to be made
that the court’s reversal of its decades-long position was impacted by national politics and
changes in public opinion. While the judiciary is theoretically independent from the
administrative and legislative branches, there is a perception among the Korean public
that the conscientious objectors ruling was influenced by the tone set by the center-left
administration of then president Moon Jae-In, who was previously a human rights lawyer
and had spoken in favor of allowing accommodation for conscientious objectors.'*® A Gallup
poll taken in May 2018 (shortly before the Constitutional Court decision was issued) showed
that 73.4 percent of respondents were in favor of allowing an alternative means of service for
conscientious objectors, even as 66.8 percent said they disagreed with conscientious
objection.’® This was a significant change from 2016, when another survey found that
53.6 percent of respondents were opposed to an accommodation for conscientious objec-
tors.'® The court’s decision also followed resolutions by the United Nations Human Rights
Committee denouncing the imprisonment of conscientious objectors.'®! Thus, in a sense,
circumstances were ripe for a bold reversal of the court’s earlier position on conscientious
objectors.

The test accommodations issue has received far less media attention and such public
opinion as does exist appears unfavorable.’*> This may account in part for the court’s
continued reticence to overturn precedent. Nevertheless, the Daegu and Gwangju high court
decisions and the dissenting opinion in the 2023 AN Exam Case show that at least some
judges are becoming receptive to manifestation of religion claims in general, and requests
for religious accommodations in public exams in particular.

Suggestions for Improvement

As the preceding analysis suggests, the Korean Constitutional Court should focus on two
main areas to improve its use of proportionality in the test accommodation cases. First, the
court should explicitly articulate and safeguard the priority of fundamental rights. In the
test accommodation cases, the court was largely silent on the value of fundamental rights
and dismissive of the harm to the right at issue, which resulted in a failure to adequately

156 Constitutional Court, June 28, 2018, 2011Hun-Ba379, 30-1 Hunjip 370, 419.

137 Gwangju High Court, Aug. 25, 2022, 2021Nu12649, 34. As noted above, the decision is on appeal and the
Supreme Court’s position on religious accommodation for admissions interviews remains to be seen.

138 Tae-jun Kang, Controversy Swells over South Korea’s Conscientious Objectors, Tre Dirromat (Jan. 12, 2019), https://
thediplomat.com/2019/01/controversy-swells-over-south-koreas-conscientious-objectors/.

159 Jenna Gibson, South Korea’s Conscientious Objectors Are Getting an Alternative to Military Service, THe DirLomat (July
9, 2020), https://thediplomat.com/2020/07/south-koreas-conscientious-objectors-are-getting-an-alternative-to-
military-service/.

190 ReaLMETER, http://www.realmeter.net/tag/%EC%96%91%EC%8B%AC%EC%A0%81-%EB%B3%91%EC%97%AD%
EA%B1%B0%EB%B6%80/ (Kor.) (last visited March 1, 2021).

161 Constitutional Court, June 28, 2018, 2011Hun-Ba379, 30-1 Hunjip 370, 408.
While no surveys on the issue have been conducted by reputable polling organizations like Gallup, reader
comments on news articles covering relevant court decisions tend to be negative.

162
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account for the intensity of interference with the right and an analytical approach that was
unabashedly utilitarian and majoritarian. While this in part stems from problems inherent
in proportionality, the court should still strive to thoroughly assess the value and harm in
question instead of continuing with its superficial analysis. If the right concerned is the right
to expression of religious beliefs—as the court has articulated in the test accommodation
cases—the court should review, at a minimum, the history of religious freedom and
expression, including the contours of such rights as intended by the Constitution’s
drafters,'®® and carefully consider the details involved in the right and harm in question,
such as the meaning of Sabbath or holy day.

Second, the court should employ greater methodological rigor in applying the propor-
tionality structure. For one, the court should more clearly distinguish between the necessity
and proportionality stricto sensu prongs. The existing jurisprudence heavily emphasizes the
necessity prong, which primarily focuses on evaluating suggested alternatives to see if they
achieve the desired objective with a comparable level of efficiency as the relevant govern-
ment measure. Consequently, the proportionality stricto sensu analysis is often treated as a
mere formality, leading to a result that is essentially identical to the conclusion drawn from
the necessity analysis. However, a measure’s satisfaction of the necessity prong should not
automatically imply satisfaction of the proportionality stricto sensu prong. By applying the
proportionality stricto sensu test in a more rigorous manner and meticulously assessing
whether the public interest at issue outweighs the private right that is infringed, the court
could achieve a more comprehensive safeguarding of fundamental rights and strengthen
the overall framework of proportionality analysis.

The court should also be conscious of the arbitrariness inherent in defining the purpose
of a statute and endeavor to be faithful to the legislative language and history. The court has
generally adopted a lenient interpretation of the underlying purpose of relevant govern-
ment measures, which allows the measure to easily fulfil the first two prongs of the
proportionality test. Although this approach may be suitable for the majority of cases,
certain cases may involve opaque or multiple purposes and the framing of the issue
(i.e., defining the purpose of the statute) may be dispositive.

Relatedly, the court should demand and assess actual evidence to sound out various
arguments advanced by the complainants and the government so that the proportionality
analysis does not end up as a complete deference to the executive body. Instead of simply
accepting the government’s argument that accommodations such as make-up exams or
sequestration until the end of holy hours will be administratively inconvenient or raise
fairness concerns, the court should engage in a thorough review of the associated risks and
their significance. By undertaking a detailed assessment of the nature and magnitude of the
relevant costs and risks, the court can ensure a more robust and informed decision-making
process.

13 The drafters of the original Constitution engaged in considerable discussion regarding the meaning and
historical background of the freedom of religion and separation of church and state. The drafters placed particular
significance on both the history of religious persecutions and conflict in Western nations and the Korean
experience of coerced religious practices and restrictions on religion under Japanese colonial rule. Relevant
constitutional provisions were generally inspired by Western legal traditions. See Ki-Choon Hong, Migunjeonggi
mit daehanminkuk geongguk chogiui jonggyogwanryeonjedoui jeongripgwa gwanryeonhan geonbeopjeok nonui: ipbeopui-
wongwa jeheongukhweaeseoui nonuireul jungsimeuro [A Constitutional Study on the Relation Between Politics and Religion in
Korea from 1945 to 1950: An Analysis of the Debates and Controversies Held in the Korean Interim Legislative Assembly and the
Constitutional Assembly], 25 BeorwasAHWE [Law anD SocieTy], no. 25, at 161, 182—185 (2003) (Kor.), for a summary of
relevant discussions and practices around the time of the drafting of the Constitution.
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Conclusion

The Korean Constitutional Court’s cases on religious accommodation for qualifying exami-
nations have revealed important problems in its proportionality analysis—some inherent in
proportionality and others arising from or exacerbated by the court’s particular application.
Two main areas of focus would improve the court’s use of the proportionality test in religious
accommodation cases: (1) an explicit prioritization of fundamental rights, and (2) enhanced
methodological rigor in conducting proportionality analysis. In short, the court should restore
itself as the guardian of the constitution and fundamental rights. Without these improve-
ments, the court would be relegating itself into a fancy rubber-stamper.

The lack of religious accommodation for qualifying and entrance exams remains an
unresolved issue that continues to obstruct members of various religious groups from
entering certain professions. According to one study on religious freedom issues impacting
Seventh-day Adventists, between 2015 and 2020, more than six hundred Seventh-day
Adventists were negatively affected by the lack of religious accommodations in forty-six
different types of public exams.'** Public agencies have cited the court’s test accommoda-
tion jurisprudence when refusing requests for a religious accommodation.'®> Members of
other Christian denominations have also faced such challenges in connection with exams
being scheduled for Sunday. Having failed to procure judicial remedies, some have engaged
in activism to solve the problem through lobbying or legislation, at times to the detriment of
other religious groups.'®® Improving the court’s proportionality analysis would give those
who seek religious accommodation a fair day at the court and potentially, a constitutionally
protected chance at realizing their life-long dreams.
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