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1 Introduction

International commerce of cultural objects faces problems because
national rules differ with respect to transactions concerning movable
property in general and, especially, with regard to cultural objects.

In all countries stealing is a crime. Therefore, the acquisition of
title to property by theft is forbidden. National rules, however, differ
in at least three respects: first, stolen property may be acquired bona
fide; second, a bona fide purchaser may be protected by acquisitive
prescription, and, third, there may be certain time limitations to a
claim for the recovery of stolen objects.

In many jurisdictions cultural objects enjoy specific legal regimes
distinct from movables in general. Cultural objects may be qualified
as inalienable {res extra commercium) or as objects of public prop-
erty (domaine public, demanio pubblico). Cultural objects, even if
treated as normal movables in domestic commerce, may be burdened
by special rules for international commerce. For example, as objects
of national cultural heritage, their export without an official permis-
sion may be forbidden.

The conflicting national policies which clash in international
transactions may be solved by different sets of rules: multilateral
conventions; bilateral treaties; supranational law, which may be
either directly applicable or indirectly applicable only in the form of
harmonized national law; international customary law, and national
rules of private international law. As will be seen, most of these
sources are not common to all jurisdictions. Therefore, even the
same problem may have different solutions in different countries.

2 International Commerce in Stolen or Illegally
Excavated Cultural Objects

2.1 Examples

In 1911, Leonardo da Vinci's Mona Lisa {La Gioconda) was stolen
from the Louvre in Paris and later discovered in Florence.1 The
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painting was given back, and the only court proceeding was the
criminal trial of the thief Vincenzo Peruggia in Florence.2

What was easy in the case of a famous and therefore unmerchant-
able painting may create problems with respect to less well known
cultural objects. The defendant who is sued for return of an object
may raise two objections: bona fide purchase and lapse of time.
In another Italian case, the defendant De Contessini was sued for
the return of tapestries stolen in France (Riom), and he success-
fully objected that he had bought the tapestries bona fide in Italy
and therefore, according to Italian law, was entitled to keep them.3

In an American case, the original owner could not recover a
stolen painting of Claude Monet because she did not bring her
replevin suit in time. The court based its holding on the fact that
the owner had been negligent in tracing the whereabouts of her
stolen painting.4

Treasure hunting, tomb robbery and illegal excavations have had
a long history of providing cultural objects for international trade.
The objects of these activities were and still are intended to be sold
to collectors, museums and art dealers. Many cases have occurred
in which archaeological objects found in Mediterranean countries
surfaced in Germany (ancient coins5), Switzerland (Etruscan tomb
stones,6 Turkish grave stelai7), the United Kingdom (Apulian
vases8), and the Unites States (Pre-Columbian artifacts,9 the Lydian
hoard10 and the Sevso treasure11). In many of these cases, the
cultural objects had to be returned if the plaintiff or the applying
party could prove the source. However, apart from difficulties as to
factual matters, several legal problems need to be solved in order to
provide effective protection against the theft and trade of cultural
objects.

2.2 Solutions by national rules of international commerce

Suits for recovery of stolen cultural objects are generally brought to
court in the place where the objects have been found. If no interna-
tional treaties or conventions govern in the forum state, national
rules of international commerce apply. Four different rules must be
distinguished: 1) rules governing bona fide purchase; 2) rules gov-
erning lapse of time; 3) rules regarding commerce in stolen objects;
and 4) rules determining State property or preemptive rights.

2.2.1 Law applicable to bona fide purchase

Several countries provide in their civil codes or statutes for a bona
fide purchase of goods not belonging to the seller. According to such
rules on bona fide purchase, the buyer will become the owner of the
sold object and the owner will be deprived of his title if the buyer
did not know and, as a diligent buyer, could not know that the sold
object did not belong to the seller. As such, a bona fide purchase is
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not known everywhere and, if known, not valid to the same extent.
It therefore matters which law applies with respect to such a
transaction.

Whether title to a stolen movable object can be acquired through
bona fide purchase is governed by the law of the State in which the
movable was located at the time of the alleged bona fide purchase.
This rule of private international law is almost universally accepted12

and is known as the rule of lex rei sitae. This rule implies that once
a movable object has been acquired bona fide, this acquisition is a
vested right and will be protected as such even if the location of the
movable changes in the future.

The principle of lex rei sitae was confirmed by the English court
decision Winkworth v. Christie, Manson & Woods Ltd.13 The plain-
tiff's Japanese drawings were stolen in England and sold in Italy to
a bona fide purchaser. The purchaser gave them to Christie's in Lon-
don to be sold at public auction. The plaintiff got notice of the sche-
duled auction of his drawings and sued Christie's for recovery of his
property. The court dismissed the suit because the Italian bona fide
purchase transferred good title to the purchaser. The title was valid
in England as a vested right and could not be denied successfully
by the former owner. It is likely that the same decision would have
been handed down by Austrian,14 Dutch,15 German,16 Italian,17

Swedish,18 Spanish19 and Swiss courts.20

2.2.2 Law applicable to prescription, statutes of limitation and
laches

Even if there is no rule of bona fide purchase, as in the United States
and the United Kingdom, the original owner may by precluded from
reclaiming a stolen movable if suit is not brought in time. Such time
limitations may be a sword in the hands of the plaintiff alleging that
by lapse of time and acquisitive prescription he has become the
owner as a bona fide purchaser. On the other hand, the defendant
may use time limitations as a shield and raise the defense that the
plaintiff did not bring his recovery claim in time and is therefore
precluded from doing so after the expiration of the applicable time
limit. As every country has its own rules for designating the applica-
ble law, the issue may be decided differently in fora of different
countries.

Most civil law countries provide acquisitive prescription as the
modern form of the Roman law of usucapio and also the normal
statutes of limitations. In common law countries, different rules ap-
ply for the preclusion of a stale claim. In addition to the statute
of limitations, the owner may be precluded by estoppel, laches or
prescription from reclaiming his cultural objects.

Whether such time limits apply is decided according to different
conflicts rules. While some jurisdictions apply the lexfori as the law
governing procedure and time limits for the foreclosure of reme-

306

https://doi.org/10.1017/S0940739197000362 Published online by Cambridge University Press

https://doi.org/10.1017/S0940739197000362


Selected Papers

dies,21 most Continental European countries apply the law of the
State where the movable is located (lex rei sitae).22 If the law fixes
a certain time for acquisitive prescription, any time lapsed under a
previous lex rei sitae is added to the fixed time period.

Examples of time limit rules are illustrated by the following two
cases. In the American case De Weerth v. Baldinger, the plaintiff
sued for the return of a painting of Claude Monet, which was stolen
in Germany in 1945.23 The plaintiff's claim failed when the court
determined that she did not search diligently for the painting and
she was thereby precluded from recovering from the bona fide
purchaser. In a Swiss case, the former owner of paintings allegedly
confiscated by Nazi authorities brought suit against the purchaser of
these paintings. Declining to base its decision on bona fide purchase,
the court relied on acquisitive prescription rules (Ersitzung) and de-
cided against the plaintiff.24 The defendants acted bona fide when
taking possession of the paintings and the Swiss time period of five
years had already elapsed. Hence, the claim for recovery was pre-
cluded and the action was dismissed.

2.2.3 Prohibition on dealing in stolen property

Under American federal law, it is prohibited to sell or dispose "of
any goods, wares, merchandise, securities or money, of the value of
$5,000 or more which have crossed a State or United States bound-
ary after being stolen, unlawfully converted or taken, knowing the
same to have been stolen, unlawfully converted or taken. ,.."25 This
provision has been applied to cultural objects.26

2.2.4 Exercise of State right of preemption or acquisition

If archaeological treasures are not ipso facto state property (as, for
example, in Greece27 and Italy28), some jurisdictions provide that
the State may exercise a right to acquire them from the private
owner.29 Such a right can only be exercised so long as the object
is located within the State exercising the forced taking of private
property.30

2.2.5 Intermediate summary

Under national law, unregulated by international or supranational
instruments, the protection of cultural property is governed by the
rule of the weakest provision. If national rules differ, the rule pro-
tecting the bona fide purchaser or possessor prevails and not the rule
most favourable to the former owner. In short, international com-
merce is given precedence over preservation of the original status
quo unless national rules prohibit all transactions in stolen property.
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2.3 Solutions by European law of international commerce

There are no common European rules on stolen cultural property,
neither rules of substantive law nor conflicts rules. European law
deals only with illegally exported or removed cultural objects {infra
at § 3.3). Hence, European law applies to stolen cultural objects only
if they were illegally removed from the territory of a Member State
— either before or after a theft.

2.4 Solutions by international conventions on international
commerce

2.4.1 Hague Regulations and Conventions

Under the Hague Convention of 1907,31 looting during times of war
is unlawful. The same rule was laid down in the Hague Convention
of 1954 for the Protection of Cultural Property in the Event of
Armed Conflict.32 Whether these provisions are very effective is
questionable. The destructions suffered during the war in Yugoslavia
are not very encouraging.

2.4.2 UNESCO Convention of 1970

The UNESCO Convention of November 14, 1970 on the Means of
Prohibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property33 is not self-executing. According
to Article 7 (b)(I), all States Parties undertake "to prohibit the import
of cultural property stolen from a museum or a religious or secular
public monument or similar institution in another State Party ...
provided that such property is documented as appertaining to the
inventory of that institution." The United States is one of a very
few nations which has implemented this treaty and has provided
accordingly that no stolen cultural property may be imported into
the United States.34

2.4.3 Unidroit Convention of 1995

The Unidroit Convention of June 24, 1995 on Stolen or Illegally
Exported Cultural Objects,35 although not yet in force, also "applies
to claims of an international character for the restitution of stolen
cultural objects" (Article 1 lit. a). According to Article 3 of the Con-
vention, every cultural object, as defined by Article 2 and the Annex
to the Convention, must be returned to the owner if the claim for
restitution is brought in time. Unlawfully excavated or lawfully ex-
cavated but unlawfully retained cultural objects are considered to be
stolen when consistent with the law of the State where the excava-
tion took place (Article 3 (2)). There is no bonafide transfer of title
in foreign cultural property. The bona fide purchaser is, however,
entitled to "payment of fair and reasonable compensation" (Article 4).
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The Unidroit Convention fixes time limits for the claim for restitu-
tion (Article 3 (3) — (5)) and does not oblige the Contracting States
to apply the Convention retroactively (Article 10). However, it does
not answer three basic questions: Who is entitled to bring a claim
for restitution? What is "reasonable restitution"? What is a claim of
"international character"? The last question is very important in or-
der to delimit the application of national law from the obligations
under the Unidroit Convention.

If the Unidroit Convention were applied retroactively, the Italian
case De Contessini36 would have been decided differently. The Ital-
ian court could not have admitted the defendant's defense of bona
fide purchase. A similar outcome would have occurred in the English
Winkworth case37 if the English owner had brought a claim of resti-
tution against the bona fide purchaser in Italy. In the case itself,
however, the cultural object was located in the country where it had
been stolen and where the plaintiff was domiciled. In this situation,
English courts do not need any convention in order to protect its
national treasures. The court could have disregarded the English con-
flicts rule on the protection of vested rights acquired by a bona fide
purchase which occurred abroad under the foreign lex rei sitae.3S

In summary, a claim for the restitution of stolen property has an
international character if suit is brought by an owner domiciled
abroad and the bona fide purchase occurred outside the place of the
plaintiff's domicile.

This implies that the Unidroit Convention of 1995 does not abol-
ish rules on bona fide purchase of cultural objects traded in their
country of origin. If the objects of the Winkworth case were of Italian
origin, stolen in Italy at the owner's place of domicile, acquired
bona fide in Italy, and removed to England for auction, the former
owner could not avail himself of the Unidroit Convention and re-
cover the objects in England.

2.4.4 Conventions on Legal Assistance in Matters of Criminal Law

According to several multilateral and bilateral international instru-
ments on legal assistance in matters of criminal law,39 member
States may ask for the transmission of stolen objects as pieces of
evidence. Such a transmission, however, is only temporary because
the objects have to be returned after the criminal trial.40

An exception applies for objects still held by the thief and not yet
acquired bona fide by a purchaser. In this case, the requesting State
may ask for the restitution of the object as objectum sceleris. This
worked in a German case when Greece asked for the return of an-
cient coins excavated in Greece by a Greek landowner and exported
to his place of domicile in Germany.41 The coins were State property
according to the Greek law of antiquities.42 This rule of property
law was recognized in Germany and the holder of the coins could
be tried for conversion for State property.
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2.4.5 Council of Europe, International Law Association, and
Institute of International Law

The Council of Europe has prepared several conventions which are
not self-executing on the problems of cultural property. The most
recent instrument is the European Convention of 16 January 1992
on the Protection of the Archaeological Heritage.43 According to this
Convention, already in force but not yet implemented by the States
parties,44 each party agrees "to take such steps as are necessary to
ensure that museums and similar institutions whose acquisition pol-
icy is under State control do not acquire elements of the archaeologi-
cal heritage suspected of coming from uncontrolled finds or illicit
excavations or unlawfully from official excavations."45

The International Law Association (ILA) has, by its Committee
on Cultural Property, prepared a draft Convention on the Protection
of the Underwater Cultural Heritage.46 This draft is intended to en-
sure that underwater cultural heritage is protected under State control
and that underwater finds are not circulated unlawfully.47

The Institute of International Law,48 at its session in Basle,
adopted a resolution on "The international sale of works of art from
the angle of the protection of the cultural heritage."49 This resolution
relates to sales of cultural property concluded before or after an
illegal export. Such a transfer is governed by the law of the country
of origin of the sold work of art including the export provisions of
this country. If this resolution had been applied to the Italian-French
case De Contessini50 (stolen French tapestries forming part of the
French cultural heritage which were sold in Italy to a bona fide
purchaser), the French State as the plaintiff would have succeeded.
French law, as the law of the country of origin, would have governed
the case and, according to French law, the tapestries as domaine
public were unmerchantable and could not be transferred by sale.

2.5 Solutions by international codes of conduct

Many museums, galleries and auction houses have voluntarily
obliged themselves to respect certain rules of professional ethics
when buying, selling or exhibiting works of art. According to some
of these codes of conduct, the trade in stolen or illegally excavated
works of art is prohibited.51 The application of such codes of con-
duct may lead to the return of cultural objects.

2.6 Intermediate summary

There are no universal rules on the sale and transfer of cultural ob-
jects. National rules govern these transactions. International conven-
tions are either not self-executing or not ratified or implemented in
all countries. Therefore, the success of many proceedings depends
on the rules of private international law of the forum state and the
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attitude of the national law governing the international trade in cul-
tural objects. The Unidroit Convention of 1995 could alter this situa-
tion decisively.

3 International Commerce in Illegally Exported or
Unlawfully Removed Cultural Objects

3.1 Examples

Many States prohibit the export of cultural objects unless permitted
by government licence.52 Despite such export bans, cultural objects
have been and still are smuggled. Earlier in the 19th century, the
illegal export of cultural objects flourished in Italy.53 Currently, there
are many court proceedings for the return of illegally exported cultural
objects that have been initiated in several countries. New Zealand
tried unsuccessfully in British courts to recover unlawfully exported
Maori carvings;54 the Kingdom of Spain successfully applied for a
declaration that Goya's painting The Marquesa de Santa Cruz had
been exported from Spain with forged documents;55 France sued in
vain in Italian courts for the return of stolen and illegally exported
tapestries,56 and in Germany, an insurance contract covering smug-
gled Nigerian artifacts was held immoral and therefore invalid.57

3.2 Solutions by national rules of international commerce

3.2.1 Enforcement of foreign export prohibitions

Up to now all courts have declined to enforce foreign export prohibi-
tions, arguing that this would be enforcing foreign public law. The
British House of Lords confirmed this position in Attorney General
of New Zealand v. Ortiz,5S and therefore, in a subsequent case, the
Kingdom of Spain did not sue for return of a smuggled Goya paint-
ing but asked for a declaratory judgment that the Spanish export
documents had been forged.59 The judgment prevented Christie's
from selling the painting in a public auction.

Similarly, an Italian court declined to enforce French export re-
strictions.60 In the United States, courts have applied American law
when dealing with smuggled cultural objects, either confirming the
violation of American import regulations,61 applying the National
Stolen Property Act,62 or enforcing American treaty obligations so
as to prevent the import of foreign cultural objects if not accompa-
nied by a foreign export licence.63

3.2.2 Enforcement of illegal contracts

Contracts concerning the smuggling of cultural objects or the insur-
ance of smuggled goods have been held invalid as immoral transac-
tions.64 In most cases, however, no claim in contractual liability is
initiated because such a claim normally does not entitle a party to
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recover the smuggled object. On the other hand, contract law may
be helpful when the country of origin brings suit to recover the
object, if the contract did not transfer title and the original owner
can recover the object. This happened in the Italian Danusso case,65

in which Pre-Columbian unmerchantable artefacts were sold in
Ecuador and therefore no title was transferred to the purchaser.
Hence, the State of Ecuador could recover the cultural objects ille-
gally exported by the purchaser to Italy.

3.2.3 Intermediate summary

Under national rules of international commerce, foreign export pro-
hibitions are not enforced. Every State is required to enforce its own
export regulations to the extent possible. An unlawfully exported
cultural object can be recovered only if the plaintiff is still the owner
of the object. This could be proven in the Italian Danusso case,66

and the plaintiff did not have to rely on Ecuadorian export regula-
tions which would not have been enforced in Italy. Therefore, in-
ternational instruments are necessary for the enforcement of foreign
export regulations.

3.3 Solutions under European law of international commerce

Article 36 of the Treaty of Rome67 Establishing the European Eco-
nomic Community provides:

The provisions of Arts. 30 to 34 [on freedom of movement of
goods] shall not preclude prohibitions or restrictions on im-
ports, exports or goods in transit justified on grounds of public
morality, public policy or public security; the protection of
health and life of humans, animals or plants; the protection of
national treasures possessing artistic, historic or archaeological
value; or the protection of industrial and commercial property.
Such prohibitions or restrictions shall not, however, constitute a
means of arbitrary discrimination or a disguised restriction on
trade between Member States, [italics added by the author]

This exception from the principle of free movement of goods pre-
served national restrictions for the exportation of cultural property
from violating the Rome Treaty. Hence, these national export restric-
tions remained valid and were applied by national authorities but
gave no occasion for any proceedings in the European Court of Jus-
tice in which the notion "national treasure" had to be defined or
delimited.68

When the European Internal Market was to be introduced on 1
January 1993 and national customs borders within the European
Community were about to vanish, the European Member States with
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a rich cultural past (source states) were anxious to preserve the status
quo and even to oblige the other Member States to enforce foreign
restrictions on the free movement of cultural property. The results
of this initiative were two European instruments: the Regulation of
9 December 1992 and the Directive of 15 March 1993. The more
important of the two is the Directive.

3.3.1 European Directive of 15 March 1993

The European Directive 93/7/EEC of 15 March 1993 on the return
of cultural objects unlawfully removed from the territory of a Mem-
ber State69 obliges the Member States of the European Communities
to implement the Directive by introducing national provisions neces-
sary to comply with the provisions of the Directive.

The Directive requires Member States to return cultural objects
unlawfully removed from the territory of another Member State.
This goal is achieved by several provisions:

— Member States as requesting States may bring a suit against the
possessor or holder of an object removed unlawfully from their
territory (Article 3).70

— Suit must be brought in the requested Member State where the
object is located (Article 3).

— The object to be returned must qualify as a "cultural object"
within the definition of Article 1 (1); that is,

(i) it must be a "national treasure" within the meaning of Arti-
cle 36 of the Rome Treaty;

(ii) it must be a "national treasure possessing artistic, historic
or archaeological value" under national legislation of the
requesting Member State; and

(iii) it must belong to one of the categories listed in the Annex
to the Directive or must form an integral and inventoried
part of public collections or ecclesiastical institutions.

— The cultural object must have been unlawfully removed on or
after 1 January 1993 from the territory of the requesting Member
State in breach of its rules on the protection of national treasures
or in breach of Regulation (EEC) No. 3911/92, or the cultural
object must not have been returned at the end of a period of
lawful temporary removal (Articles 3 (2), 13).

— The proceedings for restitution must have been brought in time
(Article 7).

— The possessor obliged to return the object must be compensated
by the requesting Member State if the possessor exercised due
care and attention in acquiring the object (Article 9).

The Directive does not regulate the following matters. The Direc-
tive itself does not protect cultural objects; it seeks only to introduce
the extraterritorial enforcement of national protection policies. The
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Directive does not preclude civil proceedings for the restitution of
stolen cultural objects (Article 15). Finally, the Directive does not
change national rules on movable property, either domestic rules or
conflicts provisions (Article 12).

The Directive of 15 March 1993 will have a significant impact on
proceedings for the return of illegally exported cultural objects in
European courts. For example, one may compare the outcome of the
Italian-French controversy decided in the Italian De Contessini
case.71 If the Directive and implementing Italian legislation had al-
ready been in force when the French tapestries were illegally ex-
ported to Italy, the French Republic as the plaintiff would have been
successful. The bona fide purchaser De Contessini could not have
pleaded that he had acquired good title by bona fide purchase and
that he was therefore not obliged to return the object. He could not
have argued that Italian courts do not enforce French public law
prohibiting the movement of cultural objects from French territory.
The bona fide defendant could only have asked the court to award
compensation in exchange for his return of the objects. This example
clearly shows that European national courts need to change their
practice in at least two respects. First, full title in foreign cultural
objects (i. e., without any obligation to return them) cannot be ac-
quired bona fide, and, second, prohibitions of Member States of the
European Union on the removal of cultural objects from their terri-
tory must be enforced by other Member States.

It may be questionable whether the Directive is compatible with
the Rome Treaty of 1957. It more or less "constitutes ... a disguised
restriction on trade between Member States" as forbidden under Arti-
cle 36 sentence 2 of the Treaty and it may violate the basic European
freedom of movement of persons.72

3.3.2 European Regulation of 9 December 1992

European Council Regulation (EEC) No. 3911/92 of 9 December
1992 on the export of cultural goods73 has been directly applicable
since 30 March 1993.74 This regulation requires an export licence
for the export of cultural goods from a Member State to a third
country (Article 2). The issuance of an export licence is not regulated
by community law but is left to the Member States. According to
Article 2 (3) of the Regulation, the "export licence shall be issued
at the request of the person concerned by the competent authorities
of the Member State on whose territory the cultural object in ques-
tion was lawfully and definitely located on 1 January 1993, or, there-
after, on whose territory it is located following lawful and definitive
export from another Member State."

An example may illustrate the working of the Regulation No.
3911/92. If in the Italian De Contessini case75 the French tapestries
had been smuggled to Italy after 1 January 1993 and the Italian bona
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fide purchaser wanted to export the objects to the United States, the
French authorities would have been competent to decide whether an
export licence should be issued. The Italian authorities would not
have been competent because the tapestries which were illegally
removed from France were located in Italy unlawfully. This example
clearly shows that Regulation No. 3911/92 does not formulate a
common European policy of export trade in cultural goods with third
countries. Rather, it "Europeanizes" national export policies. The
Regulation takes account of the extreme differences in national pol-
icies in the protection of cultural heritage and wants to ensure that
cultural objects are not removed from those Member States with a
very restrictive art trade policy to liberal Member States from which
the objects can be easily exported. The only condition formulated
by European law relates to the notion of cultural property (Article
1). The objects for which an export licence is required must qualify
under one of the categories listed in the Annex to the Regulation
which is identical with the Annex of the Directive of 15 March 1993.
Apart from this Annex, it is left to the discretion of every Member
State as to whether the export of such items should be restricted.

3.3.3 Intermediate summary

European law still upholds an exception for cultural objects from
the principle of free movement of goods within Member States. The
Member States are allowed to prohibit the removal of cultural ob-
jects from their territory and to enforce these prohibitions by bring-
ing suits for return of the illegally removed objects in law courts of
any Member State where the object is located. As a common export
regulation for trade with third countries, the European Union wants
to ensure that no cultural object protected by any Member State will
be exported without an export licence issued by the country of law-
ful location.

3.4 Solutions of international conventions on international
commerce

3.4.1 Hague Convention of 1954

Under the Hague Convention of 14 May 1954 for the Protection
of Cultural Property in the Event of Armed Conflict,76 the High
Contracting Parties "undertake to respect cultural property" (Article
4 (1)) and "to prohibit, prevent and, if necessary, put a stop to any
form of theft, pillage or misappropriation of ... cultural property"
(Article 4 (3)). In the Protocol to this Convention,77 the High Con-
tracting Parties undertake "to prevent the exportation ... of cultural
property" (I (1)). All of this has been reasonably interpreted as an
obligation to return illegally exported cultural objects.78
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3.4.2 UNESCO Convention of 1970

The UNESCO Convention of 14 November 1970 on the Means of
Prohibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property79 obliges the States Parties

to take the necessary measures, consistent with national legisla-
tion, to prevent museums and similar institutions within their ter-
ritories from acquiring cultural property originating in another
State Party which has been illegally exported after entry into
force of this Convention, in the States concerned (Article 7 (a)).

If illegally exported art objects are found within the territory of a
State Party, every State Party undertakes

at the request of the State Party of origin, to take appropriate
steps to recover and return any such cultural property imported
after the entry into force of this Convention in both States con-
cerned, provided, however, that the requesting State shall pay
just compensation to an innocent purchaser or to a person who
has valid title to that property (Article 7 (b)(ii)).

There are, as yet, no court decisions which have ordered the return of
cultural objects based on the UNESCO Convention.80 In the Italian
De Contessini case,81 the Italian court declined to apply the Conven-
tion because it had not been implemented by the Italian legislature;
in the Canadian case R. v. Heller*2 the Convention was held not
applicable. In the German Nigeria case,83 the Convention, although
not then and, up to now, still not ratified by Germany, was invoked
in order to justify the conclusion that insurance contracts with regard
to the transportation of smuggled art objects are immoral and void.
The art objects themselves were lost and could not be recovered.

3.4.3 Unidroit Convention of 1995

The Unidroit Convention of 24 June 1995 on Stolen or Illegally
Exported Cultural Objects84 has been prepared to remedy a few defi-
ciencies of the UNESCO Convention of 1970.85 The new convention
applies also to "claims of an international character for the return of
cultural objects removed from the territory of a Contracting State
contrary to its law regulating the export of cultural objects for the
purpose of protecting its cultural heritage" (Article l(b)).

In order to achieve such a return, a Contracting State may request
the court or other competent authority of another Contracting State
where the cultural object is located (Article 8) to order the return of
a cultural object illegally exported from the territory of the request-
ing State (Article 5 (1)). Such a request will be successful if:

— the export was and still is prohibited by the requesting State (Ar-
ticles 5 and 7);
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— no export license was issued;
— specific interests or a general interest of the requesting State in

preserving objects of significant cultural importance are impaired
(Article 5 (3));

- the request is brought in time (three years from the time when
the requesting State knew the location of the object and the iden-
tity of its possessor, and in any case, within fifty years from the
date of the illegal export) (Article 5 (4)), and

- reasonable compensation is offered to a bonafide possessor (Arti-
cle 6 (1)) or any equivalent advantage.

If the Unidroit Convention had already been in force between the
United Kingdom and New Zealand, the House of Lords would have
had to decide the case Attorney General of New Zealand v. Ortiz86

differently. In this case, Maori artifacts were illegally exported from
the territory of New Zealand and the owner, who was domiciled in
Switzerland, consigned them for auction at Sotheby's in London.
The Attorney General of New Zealand failed to convince the House
of Lords that the export prohibitions of New Zealand should be en-
forced "extraterritorially" in the United Kingdom. Under the Uni-
droit Convention, the House of Lords would have had to return the
Maori carvings if they had been exported from the territory of New
Zealand after the date of the entry into force of the Convention in
New Zealand and in the United Kingdom (Article 10 (2)) and if the
carvings were of "significant cultural importance" for New Zealand
(Article 5(3) last part).87 Thus the Unidroit Convention (as is the
case with the European Directive of 1993)88 enforces export regula-
tions of a foreign Contracting State.

3.4.4 Conventions of legal assistance in matters of criminal law

Apart from the conventions already mentioned, there are no special
international instruments on legal assistance for the recovery of ille-
gally exported cultural objects. The general treaties for legal assis-
tance may, however, be applied in cases of smuggling of cultural
objects. This was done in Italian-Swiss relations. An Etruscan tomb-
stone was illegally exported from Italy to Switzerland and Italy
asked Switzerland to provide this object as evidence for the criminal
trial in Italy. Switzerland granted legal assistance and permitted the
tombstone to be returned temporarily to Italy for the trial.89

3.5 Solutions by international codes of conduct

Even if no international instruments govern the dispute, codes of
professional conduct may have the same or similar effect as interna-
tional conventions or treaties. This happened in the English case,
Kingdom of Spain v. Christie, Manson & Woods Ltd.90 As previously
mentioned, the Goya painting La Marquesa de Santa Cruz was ille-
gally exported from the territory of Spain and was to be auctioned
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in London with Christie's. When the Spanish government learned of
the forthcoming auction, it applied for a judicial declaration that the
Spanish export licences had been forged. This was the only remedy
available as the Spanish government knew that, after the decision in
The Attorney General of New Zealand v. Ortiz,91 English courts
would not enforce foreign export regulations. Christie's withdrew
the Goya painting from the scheduled auction because of codes of
conduct which ban the trade in illegally exported cultural objects.
Finally, Spain bought the painting for $6 million and exhibits it in
the Prado where it can be admired.

3.6 Intermediate Summary

Under national conflict law, foreign export prohibitions are not en-
forced because no State is ready to enforce foreign public law or to
assist foreign States in their policy regarding their cultural treasures.
The EC Directive of 15 March 199392 obliges all member States of
the European Union to enforce "export" prohibitions of foreign
Member States. The same is true according to the Unidroit Conven-
tion93 as to export regulations of Contracting States of this instru-
ment. Codes of conduct may stop an auction but will not oblige the
return of an art object.

4 International Commerce in Unmerchantable Cultural
Objects (res extra commercium)

In some States, several cultural objects are qualified as unmerchanta-
ble objects, res extra commercium, which cannot be sold and which
are not subject to acquisitive prescription, laches or statutes of
limitations.94 If such objects are traded, this restrictive policy may
be enforced within the borders of the State pursuing such a policy.
If the objects are sold abroad, however, States will not recognize
any foreign limitation on trade in movables.95 Such a recognition
will only be granted according to international conventions. Because
such objects which are res extra commercium should not be ex-
ported, their movement across State borders will be governed by the
EC Directive of 15 March 199396 and the Unidroit Convention.97

In 1883, a Spanish ciborium of the Cathedral of Burgos, which
was considered unmerchantable under Spanish law, was sold in
France. Spain claimed the ciborium, alleging that the sale of an un-
merchantable object was void. The Tribunal de la Seine rejected this
claim because French law did not recognize the Spanish qualifica-
tion as res extra commericum.9S If this case were to occur today, the
purchaser would have to return the ciborium under the EC Directive
of 15 March 1993" as Spanish cultural property illegally exported
from the territory of Spain. If it were stolen, such unmerchantable ob-
jects would even have a special status under the Unidroit Convention
with regard to time limitations for a claim of restitution (Article 3 (5)).
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5 Protection of Cultural Property: Policies, Trends
and Solutions

On the national level, cultural objects are protected by collectors,
museums and different State agencies on the local, intermediate and
upper level. Diminishing budgets for cultural purposes lead to less
protection of cultural goods: archaeological sites are not supervised;
museums are not properly kept in order to prevent physical damage,
thefts or misappropriations; customs control is inefficient or does
not exist anymore. In short, cultural objects are in danger. National
mismanagement cannot be eliminated by international law. National
conflicts rules and international instruments can only try to cope
with serious problems regarding objects of considerable value. Such
international obligations will be assumed and performed. But let us
not forget—we should respect foreign cultural treasures wherever
they are and whoever their owners may be.

On the other hand, I am not quite sure whether the current wave
of cultural nationalism, as reflected even within the European Union
and in the European Directive, will or even must not come to naught
before long. The preservation of cultural property is very expensive,
and not every source nation can afford an efficient museum and site
strategy. Without a reasonable international cooperation, exchange,
lending and even sale policy, we may be at a cross-roads very soon
between national acquisitiveness, even at the expense of destruction
and seclusion, and international cooperation, assistance and accessi-
ble preservation for future generations.100
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