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Abstract
This special issue looks at how cognitive bias matters to international law. We wish to shed light on the
legal frames, labels, and cognitive biases that shape our understanding of international rules, the applica-
tion of these rules, and outcomes of international adjudicatory processes. Adopting the behavioral
approach to international law, we focus on actual behavior rather than assumed behavior of actors taking
part in the international legal process. The central idea of this approach is that human cognitive capacities
are limited—or bounded—by a variety of cognitive, emotional and social, or group-based biases. Our aim
is to explore how these biases operate on the individual, group, and state level in various spheres of
international law. This Symposium therefore looks beyond the traditional understanding of international
law as applying between states, and focuses on how individuals, as actors in the international sphere, use
international law language to influence other people, to create communities, and to shape identities.
This Introduction first serves to explain the type of shortcuts we make in our decision-making. This
description of biases is followed by an overview of behavioral literature in international law that has thus
far examined how bias operates in different aspects of international law—in relation to sources, to com-
pliance, and individuals taking part in the international legal process. We then turn to introduce the
Symposium and explain its contribution to the existing literature.
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A. Introduction
The “behavioural movement has become one of the most influential developments in legal schol-
arship in general“ in recent years.1 Instead of assuming how actors taking part in the international
legal process behave, the focus of inquiry has shifted to analyze their actual behavior. The central
idea of this approach is that human cognitive capacities are limited—or bounded—by a variety of

Veronika Fikfak, Associate Professor, University of Copenhagen, Copenhagen, Denmark, Veronika.Fikfak@jur.ku.dk;
Daniel Peat, Associate Professor of Public International Law at the Grotius Centre for International d.c.peat@law.
leidenuniv.nl; Eva van der Zee, Junior Professor in International law and Legal Studies, Leiden Law School, Leiden,
Netherlands eva.leora.van.der.zee@uni-hamburg.de

This paper is part of Veronika Fikfak’s ‘HumanRightsNudge’ project, which has received funding from the European Research
Council (ERC)under theEuropeanUnion’sHorizon2020researchand innovationprogramme(GrantagreementNo. 803891) and
theAlexander vonHumboldtFellowship.Daniel Peat thanks theLeidenUniversityFund/Dr.H.A. vanBeuningenFonds (www.luf.
nl) for kindly supporting this research.TheworkshopBehavioural Approaches to International Law, which formed the basis for this
Symposium, was held at the Institute for Law and Economics at theUniversity ofHamburg inMarch 2021 as part of both projects.

© The Author(s) 2022. Published by Cambridge University Press on behalf of the German Law Journal. This is an Open Access article,
distributed under the terms of the Creative Commons Attribution licence (https://creativecommons.org/licenses/by/4.0/), which permits
unrestricted re-use, distribution, and reproduction in any medium, provided the original work is properly cited.

1EYAL ZAMIR & DORON TEICHMAN, THE OXFORD HANDBOOK OF BEHAVIORAL ECONOMICS AND THE LAW 1 (2014).

German Law Journal (2022), 23, pp. 281–297
doi:10.1017/glj.2022.23

https://doi.org/10.1017/glj.2022.23 Published online by Cambridge University Press

https://orcid.org/0000-0002-3063-2282
mailto:veronika.fikfak@jur.ku.dk
mailto:Veronika.Fikfak@jur.ku.dk
mailto:d.c.peat@law.leidenuniv.nl
mailto:d.c.peat@law.leidenuniv.nl
mailto:eva.leora.van.der.zee@uni-hamburg.de
http://www.luf.nl)
http://www.luf.nl)
https://creativecommons.org/licenses/by/4.0/
https://doi.org/10.1017/glj.2022.23
https://doi.org/10.1017/glj.2022.23


cognitive, emotional and social, or group-based biases.2 These shape our understanding of
international rules, affect the manner in which we apply these rules, and influence outcomes
of international adjudicatory processes. In this Symposium, our aim is to flesh out how these
biases operate on the individual, group, and state level in various spheres of international law.
In this regard, the issue builds on the extensive work in behavioural analysis of two psychologists,
Tversky and Kahneman, who radically revolutionized cognitive and social psychology by revealing
the common human errors that arise from human decision-making.3 Tversky and Kahneman
found that human behaviour is not always purely rational, but could be influenced by cognitive
biases—shortcuts made by humans in judgment and decision-making that lead to suboptimal
decisions. Since then, a growing legal scholarship of experimental and empirical studies has shown
that people’s decisions are influenced by irrelevant information, by how the information is pre-
sented, and who is involved in the process.4 Scholars have also shown that people make common
sense moral decisions,5 and that they are motivated by fairness and altruism.6 Throughout the
world, the behavioral movement and the insights it has generated have influenced legal policy-
making and regulation.

This Symposium therefore looks beyond the traditional understanding of international law as
applying between states, but instead focus on individuals as actors in the international sphere.
Specifically, the Issue explores several aspects in which international law frames our decisions
and triggers individual cognitive biases and emotional and moral responses. From international
trade law to human rights, our authors look at how legal language potentially affects social atti-
tudes, preferences, and policy. Through large computational studies and experiments, as well as
theoretical interventions, we see the multitude of ways in which international law is infused in our
lives and how it affects our decisions and behaviour. The Symposium shows that apparently neu-
tral international norms may not be neutral in their application, that cognitive errors affect our
understanding and drafting of these norms, and that this influences how we understand and apply
international rules. In addition, the Symposium looks closely at how different international law
actors operate in their communities and the specific heuristics and biases that are born out of
operation in those communities. In this regard, the articles in this Symposium seek to broaden
the scope of addressees of international law.

In many respects, the Symposium is a call to a different study of international law. It wishes to
draw attention to the hidden and the unsaid, but the ever present–to our bias. It seeks to lift the
veil on how we—individuals, groups and states—actually behave in response to international law
norms and how we use international law to influence other people, create communities, and shape
identities.

This Introduction proceeds in three parts: In the next section, we explain the type of shortcuts
we make in our decision-making. This description of biases is followed by an overview of behav-
ioural literature in international law that has thus far examined how bias operates in different
aspects of international law–in relation to sources, to compliance, to individuals taking part in
the international legal process. We then turn to introduce the Symposium and explain its con-
tribution to the existing literature.

2Daniel Kahneman, Maps of Bounded Rationality: Psychology for Behavioral Economics, 93, AM. ECON. REV. 1449 (2003).
3Amos Tversky & Daniel Kahneman, Judgement Under Uncertainty: Heuristics and Biases, 185 SCIENCE 1124-31 (1974).
4ZAMIR & TEICHMAN, supra note 1.
5See Jonathan Baron, Moral Judgement, in THE OXFORD HANDBOOK OF BEHAVIORAL ECONOMICS AND THE LAW (Eyal &

Teichman eds., 2014).
6Russell Covey, Behavioral Economics and Plea Bargaining, in THE OXFORD HANDBOOK OF BEHAVIORAL ECONOMICS AND

THE LAW (Eyal & Techman eds., 2014).
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B. What is Bias?
Traditional approaches to law, so-called rational choice theory, assume that people are rational
and know what they want, and are able to rank different choices according to the utility they
derive from them.7 But as early as in the mid-1950s, Herbert Simon introduced the concept of
bounded rationality. Bounded rationality recognizes that we have limited cognitive capacities.
As such, we do not always behave fully rationally.8 According to Simon, our bounded rationality
shows through when a problem is sufficiently difficult,9 leading us to choose solutions that are
“good enough.”10 It was in the early 1970s that Kahneman and Tversky pushed the boundaries
of bounded rationality further by showing that even simple problems can induce suboptimal
choices.11 They argued that in addition to making “good enough” decisions, people predominantly
rely on simple, intuitive, rule of thumb, decision-making. When making decisions, Kahneman and
Tversky showed that people rely on a limited number of mental shortcuts—also known as heu-
ristics—which reduce the complex tasks of assessing probabilities and predicting values to simpler
judgmental operations.12 In general, these shortcuts are quite useful: because they come about
automatically, they allow people to allocate their mental energy elsewhere. However,
Kahneman and Tversky showed that the use of heuristics may also lead to severe and systematic
errors, known as motivational and cognitive biases.13 In the next two sections, we introduce these
two types of errors and explain how they affect our decision-making.

I. Motivational Biases

Motivational biases reveal a tendency to form and hold beliefs that serve the individual’s needs and
desires.14 On the one hand, people essentially read situations and information through the lens of
what suits them by avoiding drawing conclusions they would find uncomfortable, and in contrast,
accepting those conclusions that they would find pleasing. Individuals are, for example, motivated
to enhance and protect their egos.15 In this context, they will readily accept credit for their own
success, attributing achievements to their internal factors such as intelligence, ability, and deter-
mination to succeed. On the other hand, individuals often refuse to accept blame for failure and
will assign responsibility for any disappointments to factors that are external to them.16 These self-
serving biases reveal that we often perceive reality in an ego-protecting and ego-enhancing man-
ner, interpreting our own behavior, judgments, and choices as relatively common and appropriate
and attributing—positive—characteristic and traits to ourselves, our friends and our reference
group, while avoiding attributing negative characteristics to these actors.17 In contrast, we view

7Zamir & Teichman, supra note 1 at 7. See generally Richard Posner, Rational Choice, Behavioral Economics, and the Law,
50 STAN. L. REV. 1551 (1964) (providing a summary and defense of rational choice theory).

8See generally, Herbert Simon, A Behavioral Model of Rational Choice, 69 (1955) 69 Q. J. ECON 99 (1955).
9Herbert Simon, The Sciences of the Artificial (3d. ed. 1996).
10Simon, supra note 8.
11Tversky & Kahneman, supra note 3 at 1124.
12Id.
13Id.; SeeA.W. Kruglanski & Icek Ajzen, Bias and Error in Human Judgment, 13 EUR. J. SOC. PSYCH 1 (1983) (noting that in

literature the terminology of bias and errors in cognitive processing are used interchangeably, however, certain scholars dis-
pute that bias is necessarily an error to rational/normal/valid behavior. They specifically question whether valid behavior/
normal/rational behavior exists and therefore reject the terminology of “error”).

14Willaim J. McGuire, A Syllogistic Analysis of Cognitive Relationships, in ATTITUDE ORGANIZATION AND CHANGE: AN

ANALYSIS OF CONSISTENCY AMONG ATTITUDE COMPONENTS (Carl Hovland & Milton Rosenberg eds., 1960).
15Kruglanski & Ajzen, supra note 13.
16Linda Beckman, Effects of Students’ Performance on Teachers‘ and Observers’ Attributions of Causality, 61 J. EDUC. PSYCH.

76 (1970); Thomas Johnson et al., Some Determinants and Consequences of the Teacher’s Perception of Causation, 55 61 J.
EDUC. PSYCH. 237 (1964).

17Dale T. Miller & Michael Ross, Self-Serving Biases in the Attribution of Causality: Fact or Fiction?, 82 PSYCH. BULL. 212
(1975); GiffordW. Bradley, Self-Serving Biases in the Attribution Process: A Reexamination of the Fact or Fiction Question, 36 J.
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alternative responses as uncommon, deviant, and inappropriate.18 In many ways, therefore, moti-
vational biases help us maintain a favorable image of ourselves as “wise and judicious, as persons
whose judgments and behaviors are likely to be met by wide approval.”19 Other explanations of
motivational biases move away from ego-centric interpretations and underline that we emphasize
internal factors because these help us explain events in our lives through the lens of effective con-
trol. That is, they help us view decisions and events as being a result of elements over which we
exercise “effective control,” like work, ambition, and effort.20 According to Kelley, our inherent
desire to exercise effective control over our lives may bias individuals to attribute events to con-
trollable factors, rather than to factors over which we have no control.

II. Cognitive Biases

While motivational biases arise from “wishful thinking” and serve to accommodate our self-serv-
ing motives such as a need for self-enhancement or effective control, cognitive biases produce
systematic errors of judgment without serving any hidden needs or desires. Instead, they reflect
deviations from rational decisions that occur because of our limited capacity to understand and
properly process all the information that is potentially available to us. Scholars have written how
we frequently make quick and intuitive decisions, using shortcuts or judgmental strategies, which
many consider suboptimal.21 Generally, these strategies are assumed to direct one’s attention to
certain types of irrelevant information and lead them to ignore other types of relevant
information.

According to Hastie and Rasinski, cognitive biases can be categorized into three broad classes
of systematic errors in judgment. These are: sins of imprecision, sins of commission, and sins of
omission.22 The first group relates to the discrepancy between criteria we are supposed to apply
and the reality of human judgment. Studies have shown that as individuals we rarely alter our own
subjective probability judgments in response to new diagnostic information. Instead, we remain
over-confident in the accuracy of our own assessment, making shortcuts that overestimate the
likelihood of an event or its frequency not by investigating statistics but based on how many sim-
ilar instances are brought to mind—availability heuristic—23or focusing on items that are more
prominent or emotionally striking and ignoring those that are unremarkable—salience bias—and
believing that multiple events can co-occur at the same time—conjunction fallacy—even though
this is unlikely or irrelevant by objective standards. Similarly, we adjust out decisions depending
on how outcomes are framed. Kahneman and Tversky have shown that we have a clear preference
for uncertain loss—compared to certain loss—but also a preference for certain gain—compared
to uncertain gain. How things are framed or ‘labelled’ therefore shapes our perception of them and
how we react to them. In the context of prospect theory, we are risk-seeking when outcomes are
framed as losses but risk-averse when outcomes are frames as gains.

The second group – the sins of commission – note that although we are required to treat certain
information as irrelevant for judgment—such as race of a victim or attractiveness of a
defendant—we nevertheless take it into account and use it to affect our assessment of guilt or

PERSONALITY SOC. PSYCH. 56 (1978); Phillip Tetlock & Ariel Levi, Attribution Bias: On the Inconclusiveness of the Cognition-
Motivation Debate, 18 J. EXPERIMENTAL SOC. PSYCH. 68 (1982).

18Lee Ross, The Intuitive Psychologist and His Shortcomings, 10 ADVANCES EXPERIMENTAL SOC. PSYCH., 188 (1977).
19Kruglanski & Ajzen, supra note 13.
20Harold H. Kelley, Attribution in Social Interaction, in ATTRIBUTION: PERCEIVING THE CAUSES OF BEHAVIOR (Edward. E.

Jones et al. eds., 1971).
21Cf. GERD GIGERENZER, PETER TODD & THE ABC RESEARCH GROUP, SIMPLE HEURISTICS THAT MAKE US SMART (1999)

(explaining that some consider it optimal).
22See Reid Hastie & Kenneth Rasinski, The Concept of Accuracy in Social Judgment, in THE SOCIAL PSYCHOLOGY OF

KNOWLEDGE 193–208 (Daniel Bar-Tal & Arie W. Kruglanski eds., 1988). See also Kerr et. Al., infra note 26.
23Tversky & Kahneman, supra note 1.
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innocence or other decision-making. Similarly, we remain overreliant on information that is or
ought to be irrelevant to our judgments, including for example the belief that past investments
justify further expenditures—sunk cost fallacy—or we rely on reference points as “anchors”—
anchoring effect. We also tend to interpret, favor or recall information in a manner that confirms
our beliefs or values and thus expresses preference when none should be had—confirmation bias.

The third group – the sins of omission – reveal that biases can also have the opposite effect. In
certain situations, we fail to use information that is relevant to inform our judgments, for example,
by sticking to the status quo and perceiving any change from this baseline as a loss—status quo
bias—or we underemphasize situational and environmental explanations for an individual’s
observed behaviour while over-emphasizing personality-based explanations—correspondence
bias. In short, we tend to ‘believe that what people do reflects who they are’.

C. Bias in International Law
While biases are referred to as “errors” that we make in our judgments and are thus labelled as
deviations from rational behavior, the terminology conceals the fact that these errors influence our
behavior and decision-making and often affect our treatment of others. From a legal perspective,
therefore, biases are not only relevant in terms of how we perceive, interpret, and approach the law
but also in how they affect our treatment of other actors in the legal system. In this section we
therefore focus on how cognitive biases matter to international law. Specifically, we look at how
biases shape our decisions pertaining to the legal process, how they affect the choices that we make
and thus potentially influence outcomes, how they affect our reading of legal norms and practices,
and then finally we turn to how biases affect our application of the law and how this might affect
our treatment of others.

II. Studying Bias in International Law – Specifying the Unit of Analysis

One of the main questions that arises in the context of studying bias in international law is—what
is our unit of analysis? Or in other words, whose behavior do we study? Is the center of our inquiry
the state as a unitary subject and thus do we assign biases to a “black box,” regardless of how it is
set up and what its internal workings are? Or do we study the bias of individual actors who appear
in the international legal process, such as judges, governmental officials, trade negotiators, other
“elite” decision-makers or are we concerned with the general public and for example, study the
bias of victims of human rights abuses, etc.? As other scholars have shown,“there is no methodo-
logical challenge if individual behavior is attributed to the state under international law.”24

Because bias in individuals has been extensively studied, attributing such bias to individuals
appearing in the international legal process is not problematic. But in international law, decisions
are often taken at other levels. Often decisions are a result of small group decision-making and
group dynamics. But group psychology “is often different from individual decision-making.”25 As
studies have suggested, individual biases within groups can become enhanced or diluted and so the
picture becomes more complex and complicated.26 In this context, a careful empirical
reconstruction and analysis of networks and communities that practitioners and officials form
can illuminate the sociology of specific institutions and even areas of law, 27 while experiments
can help confirm the operation of individual bias at group level as well as the formation of a

24Anne van Aaken & Betul Simsek, Rewarding in International Law 115 AM. J. INT‘L L. 195, 228 (2021).
25Id.
26Christoph Engel, Lucky You: Your Case Is Heard by a Seasoned Panel - Panel Effects in the German Constitutional Court,

Max Planck Institute for Research of Collective Goods (MPI Collective Goods Discussion Paper, No. 2021/5, 2021); Norbert L.
Kerr, R. MacCoun & Geoffry Kramer, Bias in Judgment: Comparing Individuals and Groups, 103 PYSCH. REV. 687 (1996).

27Harlan Cohen, Culture Clash: The Sociology of WTO Precedent, in PRECEDENTS AS RULES AND PRACTICE: NEW

APPROACHES AND METHODOLOGIES IN STUDIES OF LEGAL PRECEDENTs (Amalie Frese & Julius Schumann eds., 2021).
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separate “group think” bias, which pressures group members towards conformity and
cohesiveness.28

Beyond studying individuals and groups, international law tends to focus on the study of
behavior of the state, as the unit of analysis. This, however, presents specific methodological chal-
lenges. As Anne van Aaken argues,29 there are three possible approaches to studying state behav-
iour: (1) the study of the state as an organization, where psychological and behavioural insights
have already been successfully applied;30 (2) the study of the relationship between the individual—
citizen—and the politicians or officials; this relationship focuses on how power is exercised—“the
two level game”—31but thus far only a few studies have looked at the operation of cognitive biases
in this context;32 and (3) the study of the state as analogous to the individual, where in order to
reduce complexity cognitive biases, preferences and beliefs assigned to the individual are assigned
to the state and the state is assumed to succumb to the same biases as individuals.33

Each of the choices comes with its own set of methodological challenges and limitations. We
have explored these in a separate Symposium on the Limitations of the Behavioural Approach in
the American Journal of International Law Unbound.34 In this Symposium, Yildiz and Yüksel
expand on these limitations. In their contribution, they draw on rational and behavioral
approaches to formulate different expectations about the process of policymaking and updating
in the context of maritime delimitation. Undertaking a quantitative analysis of how states make
and update their policies in light of the decisions of the International Court of Justice, they high-
light how, when studying the behavior of states, it is not always possible to conclude whether
certain behaviour of the ‘unit’ is motivated by rational choice behavior—self-interest—or is
due to cognitive bias. Their contribution reconfirms the need for behavioral scholars to make
use of additional experimental research methods to be able to establish whether—in a given sit-
uation—the behavior of the state as a unit is indeed biased.

II. The Operation of Bias in Selected International Law Topics

In this section, we provide an overview of existing studies in international law, which have
revealed the operation of cognitive bias in decision-making at individual, group, and state level.35

28Gene M. Grossman & Elhanan Helpman, Protection for Sale, 84 AM. ECON. REV. 833 (1994); Gene M. Grossman &
Elhanan Helpman, Trade Wars and Trade Talks, 103 J. POL. ECON. 675 (1995). For investment law, see Gene M.
Grossman & Elhanan Helpman, Foreign Investment with Endogenous Protection, NATIONAL BUREAU OF ECONOMIC

RESEARCH (Working Paper No. w4876, October 1994); See also Emile M. Hafner-Burton, Elite Decision-Making and
International Law: Promises and Perils of the Behavioral Revolution, 115 AM. J. INT‘L LAW 242 (2021) (exploring the meth-
odological caveats).

29Van Aaken & Simsek, supra note 24.
30Christoph Engel, The Behaviour of Corporate Actors: How Much Can We Learn from the Experimental Literature?, 6 J.

INST. ECON. 445, 447 (2010).
31Robert Putnam, Diplomacy and Domestic Politics: The Logic of Two-Level Games, 42 INT’L ORG. 427 (1988). Gene M.

Grossman & Elhanan Helpman, Protection for Sale, 84 Am. ECON. REV. 833 (1994); Gene M. Grossman & Elhanan
Helpman, Trade Wars and Trade Talks, 103 J. POL. ECON. 675 (1995).

32Jan Schnellenbach & Christian Schubert, Behavioral Political Economy: A Survey, 40 EUR. J. POL. ECON. 395 (2015); Rick
K. Wilson, The Contribution of Behavioral Economics to Political Science, 14 ANN. REV. POL. SCI. 201 (2011).

33Jack S. Levy, Prospect Theory and International Relations: Theoretical Applications and Analytical Problems, 13 POL.
PSYCH. 283, 285 (1992).

34Eva van der Zee, Veronika Fikfak, & Daniel Peat, Introduction to the Symposium on Limitations of the Behavioral Turn in
International Law 115 AM. J. INT‘L LAW 237 (2021).

35See generally, Zamir & Teichman, supra note 1; Harlan Grant Cohen & Timothy Meyer, INTERNATIONAL LAW AS

BEHAVIOR (2021); Anna Spain Bradley, HUMAN CHOICE IN INTERNATIONAL LAW (2021); Andrew K. Woods, A
Behavioral Approach to Human Rights, 51 HARV. INT‘L L. J. 51 (2010); Ryan Goodman, Derek Jinks & Andrew K.
Woods, UNDERSTANDING SOCIAL ACTION, PROMOTING HUMAN RIGHTS (2012); Emilie M. Hafner-Burton et al., The
Behavioral Revolution and International Relations, 71 INT‘L ORG. 1 (2017).
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Within each topic, we explain how the contributions in this Symposium contribute to the existing
literature.

D. Sources of International Law
International scholars and political scientists have for decades sought to answer the question of
why states agree to be bound by certain sources of international law or indeed why they sign trea-
ties that might be hurtful to them. In her seminal article on Behavioural International Law, Anne
van Aaken maps out how the the sources of international law are set up in a manner that provides
a very specific choice architecture if observed from a behavioral perspective.36 Specifically, she
notes that treaties which are written and impose specific international rules on states act as an
opt-in mechanism, with countries being required to provide their consent explicitly to be consid-
ered bound by the rules. In contrast, customary international law are unwritten and binding, but
allow states to opt-out from them through the mechanism of a persistent objector. Only jus cogens
norms do not allow for exceptions and can thus not be opted-out of. This different perspective of
the basic sources of international law shifts our view by underlining the behavioral, psychological
impact that the sources may have on the addressee.

Rational choice scholars argue that when states choose between the different forms of legal
obligations, they make their choices between the different types of binding obligations—soft v.
Hard law—or by adjusting the degree of vagueness—unwritten to written—depending on the
flexibility they require. The choice, they argue, is therefore based on state’s interests. But these
perspectives fail to take into account the operation of the default rule mechanisms. From a behav-
ioral perspective, the default bias has considerable impact on the behavior of actors pushing states
to stay with the default choice and choose inaction over action. This could suggest why there are so
few persistent objectors to customary rules and why states rarely violate jus cogens—not only
would it be costly for them, but it would go against the current choice architecture. The contrary
is the case for treaties, which are opt-in mechanisms. For these, states will often negotiate at length
and may also—especially when text is fixed and non-negotiable as in the case of boiler-plate trea-
ties37—resort to reservations to actively shape obligations they are to be bound by.

Jean Galbraith adds to this discussion by studying the behavior of states concerning treaty res-
ervations.38 Drawing on a treaty database, she reveals a high correlation between framing and state
consent: where treaties allow states to “reserve out of” ICJ jurisdiction, 95% continue to accept the
said jurisdiction; and where treaties give states the explicit right to opt out of ICJ jurisdiction, 80%
continue to accept it. In contrast, where states have to opt into ICJ jurisdiction, only a mere 5% of
state parties do so on average.39 This result confirms the important effect of default rules, even
when states’ behavior is at play.

Galbraith also shows that the operation of the default rule applies in case of optional compli-
ance mechanisms in human rights treaties—for example the jurisdiction of UN bodies under the
International Covenants. These can either be formed as optional opt-in clauses in the main text or
instead offered through optional protocols. Galbraith shows that depending on how the option is
framed, states will react in different manners. She confirms again that states have proved much
more willing to ratify commitments when they are presented in optional protocols—that is, docu-
ments separate from the main treaty—than when these are presented as opt-in commitments in
the main document. She argues that states sign the optional protocol due to salience bias, in other
words, the tendency to focus on information that is more noteworthy—for example the signing of
the main treaty—while ignoring that which does not grab our attention.

36Anne van Aaken, Behavioral International Law and Economics, 55 HARV. INT’L L. J. 421 (2014).
37Lauge Poulsen & Michael Waibel, Boilerplate in International Economic Law, 115 AM. J. INT’L L. 253 (2021).
38Jean Galbraith, Treaty Options: Towards a Behavioral Understanding of Treaty Design, 53 VA. J. INT’L L. 309 (2013).
39Id. at 314.
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Galbraith’s findings have important implications for the negotiation of any new international
agreement, including climate change rules. As van Aaken argues: “using opt-out framing in trea-
ties is preferable to opt-in if universality and large participation is desired. If there is a need to use
an opt-in form it should be framed as an optional protocol, whenever possible.”40

Another important question that is addressed in the literature concerns not so much how trea-
ties are framed, but rather why they are signed and ratified by states in the first place. In his book
Bounded Rationality, Lauge Poulsen asks the question why developing countries tend to sign and
ratify modern bilateral investment treaties, although this is not always in their interest.41 Rational
choice theorists argue that the reason for doing this lies in the wish to make oneself more attractive
for investment relative to other host countries.42 Building on extensive quantitative and qualitative
research, Poulsen finds that the bounded rationality framework has considerable potential to bet-
ter explain the actions of these states. Poulsen suggests that states are “constrained, not just by the
complexity of their environment but also by limitations to their own problem-solving capabil-
ities.”43 He suggests that developing countries were encouraged to believe in the inflated promises
about the benefits of signing investment agreements. State officials and lawyers were“motivated
optimists,”44 believing that signing the treaties would have a positive effect on investment. But
even if they believed that they were acting rationally in pursuit of investments, the behaviour they
exhibited was “predictably irrational”45 Many interviewees reveal “they did not have a clue“ and
did not “really know that treaties had any bite.”46 Had they sought more expertise or more infor-
mation, or indeed looked to disputes arising under the North American Free Trade Agreement,
the decisions coming out of those dispute settlement bodies could have served as a warning.
Instead, state officials remained ignorant of the low probability, high risk potential that an invest-
ment treaty claim might hit them, until it did.47 The salience bias and neglect of probability, a
cognitive error where individuals systematically neglect events with low probabilities—especially
if they are not salient—therefore heavily influenced state’s‘ decision-making.

Stepping away from treaties, behavioralists have also explored why states may be actively con-
tributing to the formation of opinio juris in the development of customary law. In this regard, the
traditional argument made by those espousing the rational choice theory is that states will par-
ticipate in the formation of opinio juris when it is in their interest. In contrast, behavioral scholars
have shown that states may make their decisions based on what they think they are expected to
contribute and thus may be acting in response to their prior experiences: “If they had contributed
less than the average and if they react by increasing their contributions, we can interpret this as an
adjustment to the perceived expectation of others to make a higher contribution.”48 Engel con-
cludes that states may interpret the contribution level as a normative expectation.49 This motiva-
tional bias—or how states want to be seen—potentially motivates state behaviour and goes against
rational choice view that states will not contribute to the public good.

40van Aaken, supra note 36 at 465.
41LAUGE POULSEN, BOUNDED RATIONALITY AND ECONOMIC DIPLOMACY: THE POLITICS OF INVESTMENT TREATIES IN

DEVELOPING COUNTRIES (2015).
42Andrew T. Guzman,Why LDCs Sign Treaties That Hurt Them: Explaining the Popularity of Bilateral Investment Treaties,

38 VA. J. INT’L L. 639 (1998).
43Poulsen, supra note 41 at 26.
44Id. at 109.
45Id. at 45.
46Id. at xiii, 105.
47Lauge Poulsen & Emma Aisbett, When the Claim Hits: Bilateral Investment Treaties and Bounded Rational Learning, 65

WORLD POL. 273 (2013).
48Christoph Engel, The Emergence of a New Rule of Customary Law: An Experimental Contribution, 7 REV. L. ECON. 767,

776 (2011); Christoph Engel & Michael Kurschilgen, The Coevolution of Behavior and Normative Expectations: An
Experiment, 15 AM. L. ECON. REV. 578 (2013)

49Id. at 778.
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In the context of looking at sources of international law, international scholars have also
attempted to study how we “read” international law norms. International law, like other areas
of law, may appear neutral, but our biases may affect our evaluation, interpretation and under-
standing of these norms. The framing of international law rules—how a norm is phrased or how
the information is presented to us—may affect our perception of norms, or indeed of groups and
individuals to whom they are applied. In this Symposium, Benedikt Pirker and Iza Skoczen inves-
tigate to what extent a neutral looking provision of an international treaty can imply more than its
ordinary meaning. Following the customary rule of interpretation found in the Vienna
Convention on the Law of Treaties, which states that treaties shall be interpreted according to
the ordinary meaning given to the terms of the treaty, Pirker and Skozen explore what this means
in practice. They uncover our need to fill gaps in interpretation and to do so by having recourse to
moral principles.

E. State Compliance
The next area in which behavioral approaches are being increasingly applied is state compliance.50

Here, scholars are addressing two questions which have kept both international lawyers and
international relations scholars busy for decades: why do states comply with international law?
And can international norms be designed more efficiently to change states’ behavior?

As in other areas, behavioral scholars underline the gap between what is said to motivate states
and what actually influences their behavior. For example, rational choice scholars argue that reci-
procity acts a central mechanism of compliance.51 According to this approach, states decide
whether to comply or not depending on whether the benefits for future cooperation outweigh
the costs of reciprocal non-compliance by others.52 Yet, such reciprocal action depends on those
states’ perception of the initial deviation from the norm. As van Aaken argues, “reciprocity as a
reaction to the violation of other actors is often based on whether an action is perceived as kind or
unkind.”53 When there are strong links between countries and the perception of the other state is
as a beneficent actor, non-compliant behavior—such as in cases of technical or capacity problems
—is unlikely to be viewed as intentional. In contrast, if violation of international rules is seen as
intentional, unfair and “unkind,” then “stronger reactions are expected.”54

Similarly, reputation has long been characterized as the “most talked-about, yet least under-
stood strategic phenomenon in international relations.”55 Reputation is important for compliance
scholars across the spectrum, from those that adopt a rational choice approach to constructivists.
The former argue that the violation of international law results in a bad reputation for a state,
which in turn leads other states to exclude it from cooperation within their own group.
Accordingly, states comply with international law—at least partially—in order to be able to ben-
efit from the gains of future cooperative activity. From a constructivist perspective, reputation as a
law-abiding state may be important because it represents membership of a group of like-minded

50See generally Daniel Peat, Veronika Fikfak, and Eva van der Zee, ‘Behavioural Compliance Theory’, J. INT‘L DISPUTE

SETTLEMENT (2022); Daniel Peat, Perception and Process: Towards a Behavioural Theory of Compliance, J. INT‘L DISPUTE

SETTLEMENT (2022); Veronika Fikfak, Changing State Behaviour: Damages before the European Court of Human Rights’,
29 EUR.J. INT’L L. 1091 (2018).

51Cf., Andrew Guzman, HOW INTERNATIONAL LAW WORKS: A RATIONAL CHOICE THEORY 42-45 (2008).
52Van Aaken, supra note 36.
53Id. at 474.
54Id.; See also Anne van Aaken, Experimental Insights for International Legal Theory, 30 EUR.J. INT’L L. 1237, 1252-53

(2019).
55Dustin H. Tingley & Barbara F. Walter, The Effect of Repeated Play on Reputation Building: An Experimental Approach, 65

INT’L ORG. 343, 343 (2011).
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actors.56 But the operation of reputation depends on a state’s perception of how others view it. It is
in this context that bias could be in operation. Loss aversion, for example, could explain why states
“are more concerned with preventing a decline in their reputation or credibility than increasing
it . . . [In addition,] prospect theory also suggests that those effects would be even stronger if the
threat of loss of reputation were perceived to be certain.”57

The operation of biases occurs not only at the international level, but also at the individual level.
Experiments with elite decision-makers and with the general population have, for example, shown
that individuals are far more likely to oppose policies that would violate international law than
otherwise identical policies that would not.58 In this Symposium, Jonathan Kolieb contributes to
this literature by investigating what consumer attitudes and perception can tell us about efficiency
of international law and therefore indirectly about how states are perceived at the level of
individual.

The importance of studying compliance from a psychological perspective also comes to light
when we consider what type of measures would be efficient in encouraging states towards better
compliance. In their seminal article Rewarding in International Law,59 van Aaken and Simsek
address the presence and operation of sanctions in international law and argue that from a
psychological perspective, we should consider also whether there is room for rewards. Their main
argument is that penalties and rewards produce different emotions. Threats of penalties trigger
emotions such as fear, anxiety, anger, and stress and potentially lead to suspicion, hostility, aggres-
sion and loss of trust. These emotions are likely to trigger hawkish biases, with actors “more likely
to see threats as more severe than an objective observer would perceive them.” As a consequence,
they are more likely “to act in a way that will lead to unnecessary conflict,”60 leading to non-com-
pliant behavior.

In contrast, in the case of rewards, the emotions triggered are normally positive, they encourage
cooperation and trust and decrease the potential for conflicts. They are also more likely to be
reciprocated;61 “Rewards incorporate an important signalling function that increases the percep-
tion of respecting law in the international arena.”62 In this regard, it leads to de-escalatory behav-
iour. Van Aaken cites evidence from tax compliance, suggesting that we adjust our own
compliance with taxes on the basis of what we perceive others—especially our neighbors—have
done.63 In a similar manner, states may be mirroring other states in their own behavior. It is clear,
therefore, that states’ responses to penalties and rewards differ and that from a psychological per-
spective, there are no major disadvantages in using rewards rather than penalties.

Other studies have investigated also other remedies from a behavioural perspective and taking
into account individuals’ and states’ cognitive biases. Scholars have, for example, found that puni-
tive sanctions do not always lead to improved state behavior64 and that rankings and other

56Jana von Stein, The Engines of Compliance, in INTERDISCIPLINARY PERSPECTIVES ON INTERNATIONAL RELATIONS AND

INTERNATIONAL LAW: THE STATE OF THE ART 477, 481 (Jeffrey L. Dunoff and Mark A. Pollack eds., 2013).
57van Aaken, supra note 36 at 477.
58Michael Tomz, Reputation and the Effect of International Law on Preferences and Beliefs (Feb. 2008) (unpublished manu-

script 2008) https://tomz.people.stanford.edu/sites/g/files/sbiybj4711/f/tomz-intllaw-2008-02-11a.pdf.
59van Aaken & Simsek, supra note 24 at 196.
60Id.
61Id.
62Id.
63Id.
64Paulo Pinto de Albuquerque & Anne van Aaken, Punitive Damages in Strasbourg, in THE EUROPEAN CONVENTION ON

HUMAN RIGHTS AND GENERAL INTERNATIONAL LAW (Anne van Aaken & Iulia Motoc eds., 2018); Veronika Fikfak, Non-
Pecuniary Damages Before the European Court of Human Rights: Forget the Victim; it’s all About the State, 33 LEIDEN J.
INT‘L L. 335–69 (2020); Theodore Eisenberg & Christoph Engel, Assuring Adequate Deterrence in Tort: A Public Good
Experiment, CORNELL LEGAL STUDIES (research paper 2012).
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“nudges” can cause states to improve their actions.65 Further research will look at how the rem-
edies architecture in international law can be redesigned to maximise state compliance.

F. Individuals in the International Legal Process
In this section, we turn to how individuals who appear in different spheres of international law
make decisions and how their cognitive biases shape these decisions and ultimately affect the
application or interpretation of international law.

I. Litigants

One of the most frequent decisions that individuals make when entering the legal process is decid-
ing whether or not to settle.66 The choice they are making is therefore between litigating their
claim or agreeing on an amicable solution with the other side so that there is no need to proceed
to litigation. Both practitioners and scholars agree that settlements allow greater party participa-
tion and are more responsive to the needs and underlying preferences of the parties. The two
opposing sides can save money and time by avoiding litigation, they can be inventive in the range
of outcomes, flexible with regards to solutions and creative when it comes to remedies. In the end,
the compromise that is reached can work for both sides and studies have shown that often such
decisions lead to increased party satisfaction and better enforcement than decisions of a court.
Participants often speak of having experienced the process of negotiation as a transformation,
the process of back and forth allowing both sides to air their grievances and outline expectations
while seeking to understand the other side.67 This enthusiasm for settlement has been reflected in
practice, with courts encouraging settlement of cases as a way of enabling court efficiency, in other
words a tool to save courts time and resources and conserving judicial attention for only the hard
cases. As a consequence, in certain areas of domestic law settlement rates currently stand at 90% of
all cases brought.68

The push towards settlement is felt not only in domestic law. At the international level too,
settlement is encouraged. Both the Inter-American Court of Human Rights and the European
Court of Human Rights have instituted procedures to encourage settlement, similar efforts are
also being explored by the African human rights system.69 A system of settlement also exists
for WTO disputes.70

65Doron Teichman & Eyal Zamir, Behavioral Analysis of International Law: On Lawmaking and Nudging, HEBREW

UNIVERSITY OF JERUSALEM (2019); Doron Teichman & Eyal Zamir, Normative Aspects of Nudging in the International
Sphere, 115 AM. J. INT‘L L. 263 (2021); Doron Teichman & Eyal Zamir, Nudge Goes International, 30 EUR. J. INT‘L L.
1263 (2019).

66The following four paragraphs are reproduced from the article Veronika Fikfak, Against Settlement Before the European
Court of Human Rights, Int’l J. Const.L. (forthcoming 2022) with permission from Oxford University Press.

67Susan Silbey, & Sally Merry, Mediator Settlement Strategies, 8 LAW POL’Y 7-32 (1986).
68Chang, Yun-chien & Daniel M. Klerman, Settlement Around the World: Settlement Rates in the Largest Economies, (USC

Legal Studies Research Paper Series No. 21-8, 2021) (this is the case for Australia, though high settlement rates have also been
reported in the UK and certain US states).

69In the Inter-American Court of Human Rights: see Jorge Contesse, Settling Human Rights Violations, 60 HARV. INT‘L L. J.
346-7 (2019); Natalia Saltalamacchia Ziccardi et al., Friendly Settlements in the Inter-American Human Rights System:
Efficiency, Effectiveness and Scope, in THE INTER-AMERICAN HUMAN RIGHTS SYSTEM: IMPACT BEYOND COMPLIANCE 65
(Pär Engström ed., 2018); In the European Court of Human Rights see Veronika Fikfak, Against Settlement Before the
European Court of Human Rights, Int’l J. Const.L. (forthcoming 2022); In the African Court human rights system settlement:
see Victor Oluwasina Ayeni & Tajudeen Ojo Ibraheem, Amicable Settlement of Disputes and Proactive Remediation of
Violations under the African Human Rights System, 10 BEIJING L. REV. 406-422 (2019).

70Wolfgang Alschner, Amicable Settlements of WTO Disputes: Bilateral Solutions in a Multilateral System, 13 WORLD

TRADE REVIEW 65 (2014).
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But decisions to proceed to settlement are fraught with traps and probability assessments about
the likelihood of success at litigation and about the perceived fairness of the offer made by the
other side. Domestic studies have shown for example that in majority of cases rather than making
rational decisions about minimizing litigation costs and maximizing benefits of proposed settle-
ment offers, individuals appear to be seeking ways to re-establish equity in their relationship with
the other party. While rational models of settlement assume that people decide on settlement
based on comparison of expected monetary values of trial and settlement and speed of proceed-
ings, often for individuals the process of settlement is not only about money. Interpersonal com-
parisons influence individual behaviour.71 People want to be treated justly and they become
distressed in an “unjust relationship”72 Often, this means that victims appear more concerned
with “issues of vindication and with obtaining an adequate hearing of their dispute than with
the actual award that they obtain.”73

In addition, litigants entertaining settlement are likely to automatically devalue an offer of set-
tlement because it is made by the party that wronged them. The sole fact that the offer originates
from an adversary means that respondents treat it less favorably and that they give way to personal
feelings of vindication and retaliation over economically rational calculations—“reactive devalu-
ation” bias. The offer will appear to them “disadvantageous” or even disingenuous.74 This cog-
nitive bias often comes out of spite or because of a fear of the adversary having access to
more information or ill feeling towards them. In the end, the offer made will be “unpalatable”75

and applicants will want to reject it, even if the proposal would make economic sense.
These biases are important because they influence procedural decisions we make at the very

beginning of a potential legal process. In many ways, they should be taken into account when we
seek to make decisions about settlement and if we are aware of them, they should steer us towards
solutions that could help us address them—such as engagement of a mediator or a third party,
who would help reduce devaluation bias and help us repackage and reframe offers made by the
other side into neutral proposals. This proposal is explored in this Symposium by Eva Nissioti,
who looks at the role of mediator in international sphere.

II. Adjudicating Panels

We turn now to how our biases affect others, how once we belong to a social group, we have a
tendency to differentiate ourselves by group membership, how we use our biases to help us main-
tain a favorable image of ourselves and to attribute positive traits to our friends and our reference
group, and ultimately how this leads to discrimination. As studies have shown, it is not the biases
of one individual that are necessarily key to discriminatory behavior. Instead, it is the formation of
an “ingroup” whose members seek to provide each other preferential treatment that leads to dis-
crimination. Once we identify as part of an ingroup, we see other members of the ingroup as
“trustworthy, cooperative, peaceful, and honest.” On the contrary, members of the “outgroup”
are believed to be “untrustworthy, competitive, quarrelsome, and dishonest.”76 In this context,

71George F. Loewenstein, Leigh Thompson & Max Bazerman, Social Utility and Decision Making in Interpersonal Contexts,
57 J. OF PERSONALITY AND SOC. PSYCH. 426-41 (1989).

72Elaine Walster, Ellen Berscheid & William Walster, New Directions in Equity Research, 25 J. PERSONALITY SOC. PSYCH.
151-76 (1973).

73Robert J. MacCoun E. Allan Lind & Tom R. Tyler., Alternative Dispute Resolution in Trial and Appellate Courts, in
HANDBOOK OF PSYCHOLOGY AND LAW 95-118 (Dorothy K. Kagehiro and William S. Laufer eds., 1992).

74Ross Stillinger, The Reactive Devaluation Barrier to Conflict Resolution, STANFORD CENTER ON CONFLICT AND

NEGOTIATION, 3 (1988).
75Chris O’Guthrie & Russell Korobkin. Psychological Barriers to Litigation Settlement: An Experimental Approach, 93 MICH.

L. REV. 155 (1994).
76MARILYNN BREWER, INTERGROUP RELATIONS 103, 51 (2d ed., 2009); Susan T. Fiske, Intergroup Biases: A Focus on

Stereotype Content, 3 CURRENT OPINION ON BEHAVIOURAL SCI. 45, 54 (2015).
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although intended to merely provide positive favoritism towards ingroup members, our behavior
is accompanied by a number of biases that sustain and reinforce discriminatory behavior and
potentially lead to “outgroup” negativity.77

Studies have revealed such ingroup bias in the appointment of arbitrators,78 including a study
uncovering a tendency of arbitrators in international law to wear two hats—both as counsel and
arbitrator.79 Some studies have noted the lack of women judges and arbitrators at international
level, while others have asked how the implicit gender bias could be affecting outcomes or deter-
mination of damages at international level.80 Other studies have focused on the question whether
national judges on international courts are more likely to vote with their country out of loyalty.81

In this volume, Moshe Hirsch builds on his work of the sociology of international tribunals82 and
looks at how the WTO Dispute Settlement Body should investigate the intent of the domestic
regulator, their social identity, as well as inter-group relations which could affect their behaviour.
Along similar lines and building on a large dataset of judgments, Runar Lie shows how language
can be used as a way to tie together a legal community.

III. Negotiators, Investigators, Assessors

Many international law decisions are made by individuals, often possessed with expertise, legal or
otherwise. Recent international scholarship focuses on these decision-makers by conducting
experiments on how they make their assessments. For example, in their work, Broude and
Levy “examine individual international humanitarian law decision-making on two levels: military
decisions made ex ante regarding real-time operational questions under conditions of uncertainty
and imperfect information, and subsequent ex post evaluations of the propriety of military deci-
sions in the context of military investigations regarding legal responsibility with respect to pro-
portionality and reasonableness.”83 As they show, international humanitarian law requires
investigators to consider only information available at the time decisions were made. Through
an experimental vignette study conducted with laypersons, legal experts and people with field
experience, they uncover that negotiators are susceptible to cognitive “outcome bias, ” specifically
the extent to which the knowledge of operational outcomes, especially regarding incidental civilian
harm, influences ex post normative evaluations. Revealing a general tendency towards outcome
bias, they do show that bias is somewhat tempered by expertise in that “individuals with opera-
tional decision-making experience may be less prone to outcome bias than legal experts.”84

In a similar manner, Shiri Krebs analyses the working of an Israeli investigatory commission
tasked with the process of establishing what happened in the case of a targeted killing of Hamas
Leader Salah Shehadeh in Gaza in 2002.85 The operation killed fifteen people, including Shehade,
his family, and a family that lived next door. Eight children were among the dead and another 150
were injured as a result of the attack. The commission was asked to determine what happened on

77Id. at 65-68, 21. See also John F. Dovidio & Samuel L. Gaertner, Stereotypes and Evaluative Intergroup Bias, in AFFECT,
COGNITION AND STEREOTYPING: INTERACTIVE PROCESSES IN GROUP PERCEPTION 167, 175 (Diane M. Mackie & David L.
Hamilton eds.,1993).

78Michael Waibel & Yanhui Wu, Are Arbitrators Political?, SOC. SCI. RESEARCH NETWORK (2012).
79Malcolm Langford, Daniel Behn & Runar Hilleren Lie, The Revolving Door in International Investment Arbitration, 20 J.

INT’L ECON. L 301 (2017).
80Erik Voeten, Gender and Judging: Evidence from the European Court of Human Rights, 28 J. EUR. PUB. POL‘Y 1453 (2021).
81Il Ro Suh, Voting Behavior of National Judges in International Courts, 63 AM. J. OF INT‘L L. 224 (1969); Eric A. Posner &

Miquel F. P. de Figueiredo, Is the International Court of Justice Biased?, 34 J. LEGAL STUD. 599 (2005).
82MOSHE HIRSCH, INVITATION TO THE SOCIOLOGY OF INTERNATIONAL LAW (2015); Cohen, supra note 27.
83Tomer Broude & Inbar Levy, Outcome Bias and Expertise in Investigations Under International Humanitarian Law 30

EUR. J. INT‘L L. 1303 (2019).
84Id.
85SHIRI KREBS, THE INVISIBLE FRAMES AFFECTING WARTIME INVESTIGATIONS: LEGAL EPISTEMOLOGY, METAPHORS, AND

COGNITIVE BIASES' IN INTERNATIONAL LAW'S INVISIBLE FRAMES (Andrea Bianchi & Moshe Hirsch eds., 2021).
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the ground and to draw lessons for future operations. Yet, as Krebs shows, while investigating the
“fog of war,” the investigation “embrace[d] uncertainty as a justification for gaps and inconsis-
tencies in the factual framework.”86 The Commission said that the “unfortunate harm” caused by
the attack was “unintentional and unpredictable” and resulted from an intelligence failure caused
by “incorrect assessments and mistaken judgments.”87 The Commission accepted that individuals
acted under uncertain circumstances, but took these for granted, without looking back to under-
stand what information could have been missed so that lessons could be learned for the future. In
fact, the Commission accepted that there was no positive information about the presence of civil-
ians and that special forces acted on the basis of absence of such information. In doing so, Krebs
argues, the Commission reinforced the salience and availability bias with which decisions in the
security agencies were made—fixation on Shahadeh’s future activities and active ignorance of col-
lateral damage risks, overconfidence and refusal to consider other feasible alternatives—and
accepted that the assessment or anticipation of the potential for collateral damage should be based
on positive information about the presence of civilians, rather than the reverse—that their pres-
ence should be assumed and that it is their absence that needs to be proven. The example dem-
onstrates “how an incomplete factual framework—justified and presented as inevitable through
the ‘fog of war’ metaphor– renders otherwise unjustified killings lawful and acceptable. . . The
outcome is legitimisation of otherwise unlawful actions, and perpetuation of faulty processes
and human insecurity.”88 The commission concluded that Shehadeh was a legitimate target
and found that although the death of the civilians was disproportionate and excessive, it accepted
the security agencies’ claim that it was not anticipated. The conclusion followed that no
international or Israeli law had been violated and no criminal proceedings were necessary.

Building on this focus on individual actors in the international legal process, Eva van der Zee’s
contribution in this Symposium looks at the role of experts in the field of environmental impact
assessments. These are notoriously subject to biases because they require individuals to make risk
assessment and probability estimations based on limited information. Van der Zee explores how
cognitive biases distort experts’ decision-making and investigates how these biases could be
addressed. In this context, her contribution adds to the existing research by revealing how these
biases can significantly distort the effectiveness of impact assessments in bringing environmental
concerns to the forefront.

G. This Symposium
In looking at how cognitive bias matters to international law, this special issue builds on the
existing literature and seeks to add to it. By focusing on legal frames, labels, and cognitive biases,
we reveal how these shape our understanding of international rules, our application of these rules
and the outcomes of international adjudicatory processes. Most of all, we wish to open up the
black box of the state and reveal how individuals on their own and in groups make decisions that
are systematically imperfect and that in order to understand how international law works, we have
to understand how they—the actors in international law—behave.

This issue proceeds in three parts. In Part I – Uncovering Bias, we look at different ways in
which we can identify bias in the application and interpretation of international norms.
Moshe Hirsch in his article looks at the requirement of Article III of the GATT that prohibits
discrimination against imported products or internal regulations applied to imported or domestic
products that could affect internal sale “so as to afford protection to domestic product.” He notes

86Id.
87ISRAEL MINISTRY OF FOREIGN AFFAIRS, Salah Shehadeh – Special Investigatory Commission, (2011) www.mfa.gov.il/MFA/

Government/Law/Legal%20Issues%20and%20Rulings/Salah_Shehadeh-Special_Investigatory_Commission_27-Feb-2011.
htm [hereinafter: Shehadeh Report summary].

88KREBS, supra note 85.

294 Veronika Fikfak, Daniel Peat, & Eva van der Zee

https://doi.org/10.1017/glj.2022.23 Published online by Cambridge University Press

http://www.mfa.gov.il/MFA/Government/Law/Legal%20Issues%20and%20Rulings/Salah_Shehadeh-Special_Investigatory_Commission_27-Feb-2011.htm
http://www.mfa.gov.il/MFA/Government/Law/Legal%20Issues%20and%20Rulings/Salah_Shehadeh-Special_Investigatory_Commission_27-Feb-2011.htm
http://www.mfa.gov.il/MFA/Government/Law/Legal%20Issues%20and%20Rulings/Salah_Shehadeh-Special_Investigatory_Commission_27-Feb-2011.htm
https://doi.org/10.1017/glj.2022.23


that regardless of the provision preferential treatment for domestic products is often pervasive,
with domestic regulators intentionally or unintentionally discriminating against foreign products.
While rational choice analysis rejects interventions such as pressure exerted by domestic interest
groups and response measures favoring domestic industry, discrimination of foreign products can
also occur due to cognitive biases, which often discriminate against foreigners and foreign prod-
ucts/services. In this context, Hirsch insists that those who assess the compatibility of domestic
regulation with GATT need to go beyond the traditional blunt assessment and remain sensitive to
the intent of the domestic regulator, their social identity, as well as inter-group relations which
could affect their behavior. In fact, numerous cognitive studies have revealed that once people
identify with a particular social group, they tend to provide in-group members with better treat-
ment. Such biases—involving attention, interpretation, or memory—feed and reinforce discrimi-
natory behavior towards people belonging to other groups. This ingroup favoritism can go
undetected if cognitive literature is disregarded. The article therefore argues that social cognitive
literature can contribute to the way we conceive trade discrimination, suggesting several legal and
policy strategies aimed at uncovering and mitigating discrimination in the international trading
system.

In the next contribution, Benedikt Pirker and Iza Skoczen investigate to what extent a neutral
looking provision of an international treaty can imply more than its ordinary meaning. Following
the customary rule of interpretation found in the Vienna Convention on the Law of Treaties,
which states that treaties shall be interpreted according to the ordinary meaning given to the terms
of the treaty, Pirker and Skozen explore what this means in practice. By providing individuals with
different formulations of the Treaty on the Functioning of the European Union and the Convention
on the Prevention and Punishment of Genocide, they experiment to what extent participants are
certain of the meaning of the norms, and to what extent they “read in” a moral—or morally
informed—interpretation of treaty provisions. Revealing our need to fill in gaps in interpretation,
the authors ultimately challenge the assumption that norms are neutral and conclude that “ordi-
nary meaning” from the Vienna Convention of Law of Treaties often appears to be a moral
concept.

Along the same lines, the next article by Jonathan Kolieb pursues the question of how allega-
tions of “war crimes” violations affect consumer buying behavior. In traditional economics liter-
ature, the study of consumer behaviour is a frequent phenomenon and is often used to determine
the efficiency of a certain norm, in other words, whether the norm is able to trigger a change in
consumer behaviour. In international law, when we ask the question “does international law
work?”, we do not really consider international norms’ impact on “consumers.” Kolieb’s contri-
bution is a call to a different understanding of efficiency of international law. By looking at how lay
individuals purchasing everyday products react to messaging around countries’ or companies’
complicity in war-crimes, he argues that we can determine whether these labels lead to a change
in consumers’ choices in response to information about international humanitarian law being
violated by the country or the company. Kolieb shows how the use of international humanitarian
terminology can play on consumers different biases—from the anchoring effect to the representa-
tiveness bias, as well as the role of social context and peer pressure. These non-typical or antici-
pated consequences of the use of labels in everyday life therefore ought to be explored through
experiments.

The articles thus far have focused on identifying cognitive biases expressed by individuals—
regulators, consumers, everyday people. The final article in Part I looks more closely at
international actors and the community they belong to and explores the specific heuristics
and biases that are born out of operation in those communities. In this context, Runar Lie shows
how we use language as a way to define legal communities. He maps out the move in international
arbitration from referring to multiple international treaties in plural to a reference to international
arbitration law in singular. This change in language serves as a convergence tool with which actors
are helping create and unify a community of actors working in the same area. The article maps out
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changes in actors’ terminology, linguistic features or citational patterns, and argues that such
changes may indicate that the actors themselves are creating a common, self-constituting society
of law. This not only serves in the identification of a specific area of law, but also leads to con-
sistency and predictability in a specific area of law. It also sets the ground for ingroup favoritism
raised in Hirsch’s article and biases and discrimination brought on by it.

In Part II—Addressing Bias, we turn to two articles that investigate how our biases can be miti-
gated and addressed. Eva Nissoti examines how in a situation where two parties are pursuing a
settlement, the presence of a mediator in an international dispute can mitigate their biases.
Negotiation and settlement procedures are widely acknowledged for fostering behavioral biases
and heuristics, thus leading to suboptimal results. The article explores which biases are most
prevalent in the process of negotiations, including anchoring, overconfidence, framing, status
quo, and self-serving bias. Nissoti then discusses how the presence of a skilled negotiator can
decrease the operation of these biases and lead to a better outcome. Specifically, she engages with
the issue of reactive devaluation bias, according to which a party typically devalues the offer made
the respondent—in other words, the other party—and then analyzes how the presence of a skilled
mediator can redress this bias and reduce its operation and impact in the dispute at hand.

Along similar lines, Eva van der Zee looks at the role of experts in the field of environmental
impact assessments. These are notoriously subject to biases because they require individuals to
make risk assessment and probability estimations based on limited information. Van der Zee
explores how cognitive biases distort experts’ decision-making and investigates how these biases
could be addressed. Specifically, she focuses on biases that tend to be resistant to logic or the use of
training tools. These biases can significantly distort the effectiveness of impact assessments in
bringing environmental concerns to the forefront. She explores how these biases could be cor-
rected through procedural regulatory tools, such as requiring or recommending multiple experts
with different points of view, the inclusion of more alternatives early on in the impact assessment
process, and the incorporation of multiple stakeholders to provide different value perspectives.
The article concludes by underlining how insights from behavioral science could further improve
international guidance towards environmental impact assessments.

While Parts I and II discussed topics from trade to arbitration, consumers, environment, and
negotiations, they focused on how biases might affect individuals’ decisions to litigate or settle,
their risk assessments, their reading of legal provisions, or indeed their responses to international
law labels. In contrast, in Part III we turn our attention to studying the behavior of states. Recent
international law scholarship has applied behavioral analysis and cognitive biases to states as uni-
tary entities. The last contribution in this Symposium explores The Limits of Behavioural Analysis
in International Law by uncovering methodological issues in adopting a behavioral approach to
analysing state behaviour. Ezgi Yildiz and Umut Yüksel draw on rational and behavioral
approaches to formulate different expectations about the process of policymaking and updating
in the context of maritime delimitation. While self-interest and incentives are the usual elements
involved in a rational choice explanation of policymaking, behavioralist scholarship casts doubt on
whether decisionmakers are able to identify and pursue their interests in a rational manner. Yildiz
and Yüksel focus on the ways in which states make and update their policies about the appropriate
method of maritime boundary delimitation in light of the decisions of the International Court of
Justice. Using a data set of continental shelf delimitation policies of states between 1958 and 2019,
the authors find evidence that at least some states take court decisions into account. However, they
are unable to distinguish between mechanisms consistent with rational choice and those suggested
by behavioralism—also known as the anchoring effect. They show how and why behavioralist
explanations of policymaking processes are difficult to test in a large-N setting. Moreover, they
reveal that additional evidence from interviews also proves insufficient, notably due to the ten-
dency of actors to rationalize state policies ex post facto. In the end, they provide suggestions about
how these problems could be addressed in future research. Their contribution is proof that articles
that are not able to reject the null hypothesis deserve equal attention.
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H. Conclusion
This Symposium is a call to a different study of international law. It wishes to draw attention to the
hidden and the unsaid, but the ever-present—to our bias. It seeks to lift the veil in how
international law rules and applied, perceived and how they influence our behavior. It does this
by first showing that apparently neutral international norms may not be neutral in their appli-
cation and that regulators, legislators and others should think of our cognitive biases and heuristic
errors when drafting such norms; secondly, by revealing that international law labels such as
“human rights,” “refugees,” ‘international crimes”may have an impact that goes beyond the envis-
aged or intended by the law; thirdly, by underlining that when we study international law, this is
not an abstract, theoretical discussion of judgments, laws, and scholarly writing. Instead, it is a
domain filled with people – judges, arbitrators, scholars, practitioners, but also individual human
rights victims, everyday consumers, and others. By looking at how bias in international law is
exhibited and expressed, the articles in this Symposium seek to broaden the scope of addressees
of international law. In the end, we argue that when we study international law, we should always
think about who we study.
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