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The Prospects for Unilateral 
Termination and Suspension

The foundation of any binding agreement is parties’ mutual expectation 
of compliance. With the conclusion of a treaty, the state parties signify a 
pledge to stability and reliability, to abide by the rules agreed upon, and to 
expect the others to do the same; pacta sunt servanda, the mainstay of trea-
ties, is a promise and a demand. At the same time, treaties are necessarily 
snapshots, reflections of a consensus found at a specific time in a specific 
context. Unexpected technological, political, economic, societal, legal, or 
other developments can threaten agreements and render them ineffective, 
unrealistic, or too burdensome for its parties. To remain effective over time 
and overcome the struggle between stability and change, treaties need to 
respond to and accommodate changing circumstances.1 The law of trea-
ties takes into account this need in various ways, some of which are subtle, 
while others are more rigorous. In the interest of legal stability and predict-
ability, it thereby does not answer unilateral calls to abandon or alter exist-
ing treaties too hastily but establishes a balanced framework that generally 
accepts the primacy of party autonomy and otherwise emphasises the sta-
bility and continuity of treaty relations over unilateral interests.

The outbreak of armed conflict stands as one of the prime exam-
ples of circumstances that put a strain on agreements. States may have 
understandable reasons for seeking to abandon, at least temporarily, 
some of their international legal commitments during times of conflict. 
Performance may become too difficult or even impossible, cooperation 
with a partner who has become a military adversary may be politically 
untenable, and commitments may turn into inconvenient restraints on 
the freedom to adopt emergency policies or conduct military operations. 
International investment agreements, notoriously criticised for restricting 

 1 See Fitzmaurice and Merkouris (eds.), Treaties in Motion: The Evolution of Treaties from 
Formation to Termination (2020); Ackermann and Fenrich, ‘Motion and Rest: International 
Law’s Responsiveness Towards Terrorism, Mass Surveillance, and Self-Defence’ (2017) 77 
Heidelberg JIL 745.
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26 the prospects for unilateral termination and suspension

states’ freedoms even in times of peace, could fall under the category of 
treaties that states might want to rid themselves of during armed conflict.

Indeed, while the suspension of the operation of investment treaties is 
an extremely rare event in practice,2 the termination of such treaties is 
rather common.3 Some states, for example, have unilaterally denounced 
investment treaties to renegotiate and substitute them with revised agree-
ments,4 others have developed general discontent over international 
investment law and repelled their bilateral investment treaties (BITs) 
without replacement.5 As different as the underlying motivations in these 
cases may be, they highlight that states apparently see the termination of 
investment treaties as a way to achieve policy goals.

In principle, states could pursue their interest in treaty termination 
or suspension in concordance with the other treaty party or parties. 
Arguably, neither investment treaties themselves nor rules of general 
international law restrain the power of states, as the treaties’ ‘joint sover-
eign’,6 to terminate or suspend their investment agreements.7 Investment 
treaties remain, despite the involvement of private investors, subject to 
the international law paradigm that upholds the domination of states.8 

 2 See, e.g., USA–Panama Trade Promotion Agreement (2007), art. 1.3(2), suspending the 
USA–Panama BIT (1982).

 3 Gordon and Pohl, ‘Investment Treaties over Time: Treaty Practice and Interpretation in 
a Changing World’ (2015), OECD Working Paper on International Investment 2015/02, 
http://dx.doi.org/10.1787/5js7rhd8sq7h-en, pp. 18–19.

 4 See Price, ‘Indonesia’s Bold Strategy on Bilateral Investment Treaties: Seeking an Equitable 
Climate for Investment?’ (2017) 7 Asian JIL 124; Singh and Ilge, ‘India Overhauls Its 
Investment Treaty Regime’ (Financial Times, 15 July 2016).

 5 See Johnson and Sachs, ‘International Investment Agreements, 2011–2012: A Review of 
Trends and New Approaches’, in Bjorklund (ed.), Yearbook on International Investment 
Law & Policy 2012–2013 (2014), p. 220.

 6 Roberts, ‘Triangular Treaties: The Extent and Limits of Investment Treaty Rights’ (2015) 56 
Harv Intl LJ 353, 375.

 7 See, e.g., Bordin, ‘Reasserting Control through Withdrawal from Investment Agreements: 
What Role for the Law of Treaties?’, in Kulick (ed.), Reassertion of Control over the 
Investment Treaty Regime (2017), pp. 214–17; Nowrot, ‘Termination and Renegotiation 
of International Investment Agreements’, in Hindelang and Krajewski (eds.), Shifting 
Paradigms in International Investment Law: More Balanced, Less Isolated, Increasingly 
Diversified (2016), pp. 245–60; Wackernagel, ‘The Twilight of the BITs? EU Judicial 
Proceedings, the Consensual Termination of Intra-EU BITs and Why That Matters for 
International Law’ (2016), TELC, Beiträge zum transnationalen Wirtschaftsrecht No. 140, 
pp. 11–17.

 8 Roberts, ‘Triangular Treaties’, 410–11; Voon, Mitchell, and Munro, ‘Parting Ways: The 
Impact of Mutual Termination of Investment Treaties on Investor Rights’ (2014) 29 ICSID 
Rev 451, 472.
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271.1 no treaty-based right to unilateral suspension

However, the prospects that states would agree to terminate or suspend 
the operation of investment treaties in light of the outbreak of armed con-
flict are slim. Their interests are unlikely to align, since at least one side of 
the investment treaty will presumably remain interested in the continued 
protection of their investors, especially if they are threatened by armed 
conflict.

What remains is the possibility to take unilateral action. Yet, to what 
extent do investment agreements and the general rules of treaty law 
accommodate a potentially growing interest in unilaterally terminat-
ing investment treaties or suspending their operation in case of armed 
conflict? This chapter shows that neither investment treaty provisions 
nor the general rules on treaty suspension and termination are legally or 
practically available in the present scenario. Investment treaties do not, 
in fact, permit unilateral suspension at all (Section 1.1) and usually delay 
the effects of their denunciation so to render it an inadequate response for 
states seeking to evade legal responsibility for conduct during armed con-
flict (Section 1.2). Conversely, the strict conditions of the general grounds 
for treaty termination or suspension, namely supervening impossibil-
ity and fundamental change of circumstances, are not met in the case of 
investment treaties and armed conflict (Section 1.3).

1.1 No Treaty-Based Right to Unilateral Suspension

The suspension of treaties is a rare occurrence in practice and sus-
pension clauses are equally rare to find in treaty texts.9 When Russia 
declared the suspension of its participation in the Conventional Armed 
Forces in Europe Treaty (CFE Treaty) in 2007,10 it could not rely on a 
suspension clause either but argued that the CFE Treaty’s withdrawal 
provision permitted its step. Suspension, the argument went, is less 
intensive than termination and, accordingly, a fortiori permissible.11 
While this reasoning finds some support in the preparatory work of the 
International Law Commission (ILC) on the Vienna Convention on 

 9 Hollis, ‘Treaty Clauses’, in Hollis (ed.), The Oxford Guide to Treaties (2012), pp. 763–64; 
Cameron, ‘Treaties, Suspension’, MPEPIL Online (2007), para. 13; UN, Final Clauses of 
Multilateral Treaties: Handbook (2003), p. 108.

 10 Conventional Armed Forces in Europe Treaty (CFE Treaty) (1990) 30 ILM 1.
 11 Russia, Declaration on the CFE Treaty (30 July 2008), in Dutch Government, ‘Treaty 

Database—Treaty on Conventional Armed Forces in Europe’ (2021), https:// treatydatabase 
.overheid.nl/en/Verdrag/Details/004285_b.html.
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28 the prospects for unilateral termination and suspension

the Law of Treaties (VCLT),12 other treaty parties as well as the North 
Atlantic Treaty Organization strongly opposed this view.13 Indeed, an 
implied right to suspend the operation of treaties, including investment 
treaties, does not arise from the power to terminate them. A closer look 
at the law of treaties shows that suspension and termination are, in fact, 
not interchangeable.14

For example, the insertion of Article 62(3) VCLT – which permits par-
ties to suspend the operation of a treaty in case of a temporary change 
of circumstances – at the Vienna Conference15 did not merely clarify the 
scope of the provision, which previously dealt only with a right to termina-
tion. It was a substantive amendment, which contrasted the ILC’s position 
on suspension under the rules on fundamental change of circumstances.16 
Another example makes this point even clearer: Israel proposed to address 
suspension as an alternative to termination under what would become 
Article 56 VCLT, which concerns an implied right to termination.17 But 
Special Rapporteur Waldock reacted with reservation. He noted that the 
‘simplicity of this suggestion is, perhaps, a little deceptive’ and found it 
‘doubtful whether parties who intended to admit a right of denunciation 
or withdrawal can be assumed automatically to have intended to admit a 

 12 Vienna Convention on the Law of Treaties (VCLT) (1969) 1155 UNTS 331. See ILC, 18th 
Session, 865th Meeting (1966) I(2) YBILC 155, para. 94; ILC, 18th Session, 848th Meeting 
(1966) I(2) YBILC 25, 58.

 13 See Objections by the UK, Romania (both 11 December 2007), the United States (17 December 
2017), Turkey (3 January 2008), Canada (7 February 2008), and the Czech Republic (19 
May 2008), in Dutch Government, ‘Treaty Database’; NATO, ‘Alliance’s Statement on 
the Russian Federation’s “Suspension” of Its CFE Obligations’ (12 December 2007) Press 
Release (2007) 139, para. 4.

 14 See also Špokauskas, ‘Suspension of the Operation of an International Treaty: Analysis of 
the Decision by the Russian Federation to Suspend the Implementation of Its Obligations 
under the Treaty on Conventional Armed Forces in Europe’ (2010) 10 Baltic YBIL 29, 
35; Collicelli, ‘Frozen Obligations: Russia’s Suspension of the CFE Treaty as a Potential 
Violation of International Law’ (2009) 32 BC Intl & Comp L Rev 331, 341; Shterngel, 
‘Bucking Conventional Wisdom: Russia’s Unilateral “Suspension” of the CFE Treaty’ 
(2008) 33 Brook J Intl L 1037, 1061–62; US Delegation to the Joint Consultative Group, 
‘Statement at the 682nd Plenary Meeting, Agenda Item 2(b)’ (9 December 2008) p. 5; 
Hollis, ‘Russia Suspends CFE Treaty Participation’ (23 July 2007) 11(19) ASIL Insights.

 15 UN Conference on the Law of Treaties, 1st Session, 65th Meeting (1969) I UNCLOT 378, 
para. 37. For the underlying proposal by Canada and Finland, see UN Conference on the 
Law of Treaties, 1st Session, 63rd Meeting (1969) I UNCLOT 365, paras. 7–10.

 16 UN Conference on the Law of Treaties, 1st Session, 65th Meeting, para. 29.
 17 ILC, ‘Comments by Governments on Parts I, II and III of the Draft Articles on the Law of 

Treaties Drawn up by the Commission at Its Fourteenth, Fifteenth and Sixteenth Sessions’ 
(1966) II YBILC 279, 297.
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291.2 limits to treaty-based unilateral termination

unilateral right to suspend the operation of the treaty as an alternative to 
termination’.18

The reason behind his assessment was that suspension ‘sets up a more 
complex relation than termination’.19 Suspension can, in fact, potentially 
‘damage a treaty’s stability at least as much as, if not more than, with-
drawal [or denunciation]’.20 A treaty party’s unregulated right to suspen-
sion would, in fact, leave the other state party and, in the case of investment 
treaties, foreign investors with significant uncertainty: would the suspen-
sion affect treaty obligations of all treaty parties? Would it apply to all 
investment treaty obligations as well as the rules on investor–state dispute 
settlement? And how long would the suspension have effect? Recognising 
an implicit right to suspend treaty operations at will invites arbitrariness 
and abuse and thus severely contradicts the object and purpose of invest-
ment treaties to contribute to a reliable and stable investment environ-
ment. Treaty-based unilateral suspension of investment treaties is, as a 
result, not an option available to state parties, even if a treaty, be it the CFE 
Treaty or an investment agreement, provides for a right to unilaterally 
denounce or withdraw from it.

1.2 Limits to Treaty-Based Unilateral Termination

In contrast to suspension, virtually all investment treaties establish rules 
on their denunciation and temporal validity. The relevant provisions 
principally offer the most effortless way for a party to exit its agreement, 
since it merely needs to follow a conventionally circumscribed procedure. 
Treaty practice follows a common pattern in this respect.21 When invest-
ment treaties enter into force, they usually enter a minimum period of 
application which averages ten years.22 During this time, neither party may 
unilaterally terminate the treaty. Thereafter, investment treaties are either 
tacitly prolonged for an indefinite time and may be denounced at any time 
or are renewed for specific periods and may only be denounced at the end 

 18 Waldock, ‘Fifth Report on the Law of Treaties’ (1966) II YBILC 1, 28. See also ILC, 15th 
Session, 709th Meeting (1963) I YBILC 239, para. 57.

 19 Waldock, ‘Fifth Report’, 28.
 20 Shterngel, ‘Bucking Conventional Wisdom’, 1047–48.
 21 See Pohl, ‘Temporal Validity of International Investment Agreements: A Large Sample 

Survey of Treaty Provisions’ (2013), OECD Working Paper on International Investment 
2013/04, http://dx.doi.org/10.1787/5k3tsjsl5fvh-en, pp. 7, 22.

 22 Ibid., pp. 11–13. For exceptions, see, e.g., Canada Model FIPA (2014), art. 42; Canada–
Czech Republic BIT (2009), art. XV.
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30 the prospects for unilateral termination and suspension

of each period. If a state decides to terminate an agreement, it does not, 
as a rule, need to give reasons but merely provide written notice.23 After a 
certain period of notification, usually six or twelve months,24 the termina-
tion takes effect. Crucially, however, so-called survival, sunset, or continu-
ing effects clauses establish that terminated treaties continue to have legal 
effects.25 The vast majority of investment treaties26 provide for extended 
protection beyond their actual validity for a period of five to twenty years, 
with 12.5 years being the average.27 This protection usually encompasses 
all substantive protection standards as well as dispute settlement provi-
sions.28 Investors may, therefore, initiate arbitral proceedings even after 
the termination of the treaty and bring claims for treaty breaches that 
occurred before the termination or within the survival clause’s temporal 
scope.29

Taken together, this design of investment treaties provides for sig-
nificant resistance towards unilateral termination.30 Minimum peri-
ods of application, notification periods, and survival clauses together 
create a significant ‘waiting period’ for states until they can fully free 
themselves of their treaty obligations and resulting liability.31 Under 
Article X of the Turkey–Syria BIT (2004), for example, either party 
could denounce the treaty at any time, but termination would take 
effect only upon one year’s notice, and the treaty would continue to 
apply for another ten years to investments made or acquired prior to 
the date of termination.

 23 See generally Helfer, ‘Exiting Treaties’ (2005) 91 Va L Rev 1579, 1598.
 24 Pohl, ‘Temporal Validity’, p. 14.
 25 See Harrison, ‘The Life and Death of BITs: Legal Issues Concerning Survival Clauses 

and the Termination of Investment Treaties’ (2012) 13 J World Inv & Trade 928, 935–36; 
Nowrot, ‘Termination and Renegotiation’, p. 242.

 26 See UNCTAD, ‘International Investment Agreements Navigator’ (2021), https:// 
investmentpolicy.unctad.org/international-investment-agreements/, showing 2,478 
out of 2,574 treaties with survival clauses (as of 2 April 2022).

 27 Pohl, ‘Temporal Validity’, p. 18.
 28 On exceptions to this rule, see ibid., pp. 15–17.
 29 Voon, Mitchell, and Munro, ‘Parting Ways’, 466; Harrison, ‘Life and Death of BITs’, 935–

36. See, e.g., Marco Gavazzi and Stefano Gavazzi v. Romania, ICSID Case No. ARB/12/25, 
Jurisdiction, Admissibility, and Liability (21 April 2015), para. 1 fn. 1.

 30 Lavopa, Barreiros, and Bruno, ‘How to Kill a BIT and Not Die Trying: Legal and Political 
Challenges of Denouncing or Renegotiating Bilateral Investment Treaties’ (2013) 16 J Intl 
Econ L 869, 879.

 31 Koremenos, The Continent of International Law: Explaining Agreement Design (2016), 
p. 142.
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311.2 limits to treaty-based unilateral termination

This ‘“sticky” quality’32 of investment treaties pursues a dual purpose: 
on the one hand, the long waiting period protects investors’ trust in the 
continued protection of the treaty, at least for a certain minimum period.33 
This is critical, since investments are often long-term projects that cause 
high initial costs and only generate profits later on.34 On the other, the 
denunciation regime also constitutes an integral part of the underlying 
bargain between state parties. It not only increases the willingness to sub-
mit to the treaty in the first place by securing the trade-off between initial 
costs and long-term gains.35 It also prevents unlawful defection at a later 
stage, as states are likely to follow a prescribed path rather than openly 
breach their treaty.36 In response to the inherent uncertainty involved 
in setting up a treaty,37 allowing for unilateral denunciation provides ‘an 
insurance policy’ against unanticipated severe shocks or new demands.38 
In doing to, the waiting period limits the ability of states to terminate their 
legal obligations in anticipation of an imminent breach or for opportu-
nistic reasons.39 Optimal exit provisions, Koremenos explains, ‘are used 
only in the infrequent case of changes in the bedrock preferences for the 
cooperative endeavour. We will not see them employed for a quick stra-
tegic advantage over other states or for tempting short-term gains at the 
expense of long-run commitments.’40

Investment treaties are, therefore, not designed to offer quick ways out. 
Under this paradigm, unilateral denunciation is an inapt response to the out-
break of armed conflict. While investment treaties allow unilateral termina-
tion, they discourage self-serving exits in cases of mere temporary increases 
in compliance costs.41 In other words, the termination regime constitutes an 
investment treaty’s emergency exit, but its door is jammed intentionally.

 32 Salacuse, ‘The Emerging Global Regime for Investment’ (2010) 51 Harv Intl LJ 427, 473.
 33 Nowrot, ‘Termination and Renegotiation’, p. 243; Voon, Mitchell, and Munro, ‘Parting 

Ways’, 466; Harrison, ‘Life and Death of BITs’, 935.
 34 Cf. Voon and Mitchell, ‘Denunciation, Termination and Survival: The Interplay of Treaty 

Law and International Investment Law’ (2016) 31 ICSID Rev 413, 414.
 35 Koremenos and Nau, ‘Exit, No Exit’ (2010) 21 Duke J Comp & Intl L 81, 99.
 36 Helfer, ‘Terminating Treaties’, in Hollis (ed.), The Oxford Guide to Treaties (2012), pp. 

647–49.
 37 Ibid., p. 647. On uncertainty as an important factor for treaty design, see Koremenos, 

Lipson, and Snidal, ‘The Rational Design of International Institutions’ (2001) 55 Intl Org 
761, 773–75.

 38 Helfer, ‘Terminating Treaties’, p. 648.
 39 See ibid., p. 641.
 40 Koremenos, Continent of International Law, p. 146.
 41 Cf. Helfer, ‘Terminating Treaties’, pp. 648–49.
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32 the prospects for unilateral termination and suspension

1.3 No Cause for Termination or Suspension 
under General Treaty Law

States may not successfully invoke the general rules of treaty law to ter-
minate or suspend the operation of investment treaties in the event of 
armed conflict either. Recourse to the rules on supervening impossibility 
or on fundamental change of circumstances remains unavailable in the 
present context. From the outset, the relevant rules are already narrowly 
defined and have rarely been invoked successfully in practice.42 The law of 
treaties thus contains a basic presumption in favour of treaty continuity, 
which is refuted only under extraordinary circumstances. It is true that 
the occurrence of armed conflict might in principle constitute such cir-
cumstances. After all, the eruption of conflict has traditionally often been 
associated with a fundamental change of circumstances or  supervening 
 impossibility.43 Article 73 VCLT does not change the validity of this fact. 
While the provision stipulates that the VCLT ‘shall not prejudge’ the 
effects of the outbreak of hostilities on treaties, this does not exclude the 
outbreak of hostilities from the reach of the VCLT.44 Yet, as the next sec-
tions show, the conditions for supervening impossibility of performance 
or the fundamental change of circumstance are not met with respect to 
investment treaties.

1.3.1 Supervening Impossibility

The supervening impossibility of performance, reflected in Article 61 
VCLT, constitutes a ground for terminating or withdrawing from a treaty 
or, if the impossibility is temporary, for suspending the operation of a 
treaty. The provision only applies in case of impossibility – and not mere 
hardship – resulting from the permanent disappearance or destruction 
of an object indispensable for the execution of the treaty.45 In the case of 

 42 Binder, ‘The Pacta Sunt Servanda Rule in the Vienna Convention on the Law of Treaties: 
A Pillar and Its Safeguards’, in Buffard and others (eds.), International Law between 
Universalism and Fragmentation: Festschrift in Honour of Gerhard Hafner (2008), p. 335.

 43 See UN Secretariat, ‘The Effect of Armed Conflict on Treaties: An Examination of Practice 
and Doctrine’ (2005) A/CN.4/550, paras. 121–26, 139.

 44 Krieger, ‘Article 73’, in Dörr and Schmalenbach (eds.), Vienna Convention on the Law of 
Treaties: A Commentary (2nd ed., 2018), para. 10; Provost, ‘Article 73 VCLT’, in Corten and 
Klein (eds.), The Vienna Conventions on the Law of Treaties: A Commentary (2011), vol. 2, 
para. 1.

 45 Giegerich, ‘Article 61’, in Dörr and Schmalenbach (eds.), Vienna Convention on the Law of 
Treaties: A Commentary (2nd ed., 2018), paras. 14–17.
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investment treaties, there is no such indispensable object on which their 
execution would depend in the first place. Investment treaty obligations 
are not aimed at specific investments such as the protection of one particu-
lar construction site, which could be rendered impossible due to the state’s 
loss of control over an area. Instead, they create a legal framework for the 
general protection of investments and it is ‘difficult to envisage realistic 
scenarios in which that object – the creation of a legal framework – would 
“disappear” rendering performance impossible’.46 As far as Gagliani sug-
gests that Article 61 VCLT could apply when a disastrous armed conflict 
caused ‘the total destruction of both the physical infrastructures and the 
legal regime necessary for foreign (and even national) investment to be 
effectively carried out’,47 she overlooks that Article 61 VCLT only covers 
cases, in which treaty performance as a whole is rendered impossible.48 
Yet, at least negative obligations of host states not to interfere actively with 
investor rights remains possible at all times. Article 61 VCLT, as it cov-
ers treaty performance in general, will, thus, not be of relevance in the 
present context.49 If only singular obligations towards specific investors 
or investments became impossible to perform, Article 61 VCLT would not 
apply. A suspension of individual treaty obligations as proposed by Zrilič 
is arguably not provided for by Article 61 VCLT and blurs the lines to force 
majeure that might, in principle, preclude the wrongfulness of individual 
treaty breaches.50 

1.3.2 Fundamental Change of Circumstances

The outbreak of armed conflict does not involve a fundamental change 
of circumstances with respect to investment treaties either. Article 62 
VCLT, providing a right to terminate or suspend treaty operations, serves 

 46 Bordin, ‘Reasserting Control’, p. 213.
 47 Gagliani, ‘Supervening Impossibility of Performance and the Effects of Armed Conflict on 

Investment Treaties: Any Room for Manoeuvre?’, in Fach Gómez, Gourgourinis, and Titi 
(eds.), International Investment Law and the Law of Armed Conflict (2019), p. 359.

 48 Bodeau-Livinec and Morgan-Foster, ‘Article 61 VCLT’, in Corten and Klein (eds.), The 
Vienna Conventions on the Law of Treaties: A Commentary (2011), vol. 2, paras. 18, 52; 
Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties (2009), art. 61 
para. 5.

 49 Ostřanský, ‘The Termination and Suspension of Bilateral Investment Treaties Due to 
an Armed Conflict’ (2015) 6 J Intl Disp Sett 136, 140; Newcombe and Paradell, Law and 
Practice of Investment Treaties: Standards of Treatment (2009), p. 515 fn. 141.

 50 See Zrilič, The Protection of Foreign Investment in Times of Armed Conflict (2019), pp. 
78–79.
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to prevent a scenario in which states, overburdened as a result of changed 
circumstances, are left with virtually no other option than to breach their 
‘defective’ treaty.51 This ultima ratio comes into play in cases in which treaty 
performance ‘has been rendered something essentially different from that 
originally undertaken by a profoundly transformed environment’.52 An 
armed conflict might constitute such a fundamental change for certain 
treaties and consequently justify at least their suspension in accordance 
with Article 62(3) VCLT for as long as the conflict is  ongoing.53 After 
all, changes of objective circumstances precisely fall within the ambit of 
Article 62 VCLT.54

Still, rebus sic stantibus does not come into play in the case of investment 
treaties. First, as far as investment agreements contain provisions that 
explicitly address the case of armed conflict, parties can hardly claim that 
they did not foresee the change of circumstances, as required by Article 62 
VCLT.55 So-called armed conflict clauses and security exceptions indicate 
that the parties have in fact anticipated and made specific stipulations for 
this case, thus excluding the application of Article 62 VCLT.56

Secondly, even if investment treaties do not contain such clauses, the 
absence of conflict does not form ‘an essential basis of the consent of the 
parties’. In contrast, in Racke v. Hauptzollamt Mainz, the European Court 
of Justice (ECJ) held a situation of peace in Yugoslavia to be indispensable 
and ‘an essential condition for initiating and pursuing’ the wide- ranging 
cooperation provided for by the European Economic Community–
Yugoslavia Cooperation Agreement.57 It consequently affirmed the 
application of Article 62 VCLT due to the war in Yugoslavia.58 Typical 

 51 Waldock, ‘Second Report on the Law of Treaties’ (1963) II YBILC 36, 80–82; Shaw and 
Fournet, ‘Article 62 VCLT’, in Corten and Klein (eds.), The Vienna Conventions on the Law 
of Treaties: A Commentary (2011), vol. 2, para. 1.

 52 Giegerich, ‘Article 62’, in Dörr and Schmalenbach (eds.), Vienna Convention on the Law of 
Treaties: A Commentary (2nd ed., 2018), para. 6. See also Waldock, ‘Second Report’, 84.

 53 See Shaw and Fournet, ‘Article 62 VCLT’, para. 39; Brownlie, Principles of Public 
International Law (7th ed., 2008), pp. 620–21; American Law Institute, Restatement (Third) 
of the Foreign Relations Law of the United States (1987), § 336 reporters’ n. 4.

 54 Giegerich, ‘Article 62’, para. 36; Shaw and Fournet, ‘Article 62 VCLT’, para. 24.
 55 Schreuer, ‘War and Peace in International Investment Law’, in Fach Gómez, Gourgourinis, 

and Titi (eds.), International Investment Law and the Law of Armed Conflict (2019), p. 10. 
See generally Giegerich, ‘Article 62’, para. 109.

 56 Cf. also Güriş İnşaat ve Mühendislik A.Ş. and others v. Syria, ICC Case No. 21845/ZF/AYZ, 
Award (31 August 2020), paras. 148, 156.

 57 Cooperation Agreement between the European Economic Community and the Socialist 
Federal Republic of Yugoslavia (1980) OJ 1983 No. L41/2.

 58 Case C-162/96 Racke v. Hauptzollamt Mainz [1998] ECR I–3655, paras. 53–55.
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investment treaties do not, however, establish such an intensive coopera-
tion. The peaceful relations between the state parties certainly constitute 
‘the initial motif for entering into a BIT’,59 but they do not form the essen-
tial basis for the treaty’s continued application. Investment treaties are, 
after all, intended to contribute to the depoliticisation of investment dis-
putes. It would foil this purpose if the outbreak of armed conflict, espe-
cially between the parties themselves, would be considered to shatter the 
basis of consent. As the Güriş v. Syria tribunal rightly noted, obligations to 
promote and protect investor rights ‘are not inexorably contingent upon 
the absence of armed conflict between the States Parties’.60

Finally, and in any event, armed conflict does not radically transform 
the extent of treaty obligations, as required by Article 62(1)(b) VCLT. The 
International Court of Justice clarified in Fisheries Jurisdiction that the 
change ‘must have increased the burden of the obligations to be executed 
to the extent of rendering the performance something essentially dif-
ferent from that originally undertaken’.61 Armed conflict does not, on a 
general level, significantly alter compliance with investment treaty obli-
gations. Growing burden alone, associated, for example, with the duty 
to provide compensation in case of expropriation or the duty to protect 
foreign investments from third-party violence, does not signify a trans-
formation of obligation.62 Since Article 62 VCLT requires unreasonable 
hardship, a radical transformation in the sense that a party to the invest-
ment treaty can no longer be reasonably expected to comply with its obli-
gations does not exist. This excludes reliance on a fundamental change of 
circumstances.

1.4 Conclusion

Unilateral termination or suspension of investment treaties both under 
their own provisions and under general treaty law does not constitute a fea-
sible option for states affected by armed conflict. The typical treaty design 
instead emphasises the agreement’s continuity even in cases of growing 
compliance costs. Whereas investment treaties do not permit unilateral 
suspension at all, unilateral denunciation, while possible without a need 

 59 Zrilič, Protection of Foreign Investment, p. 82.
 60 Güriş v. Syria, para. 158.
 61 Fisheries Jurisdiction (UK v. Iceland) (Jurisdiction) [1973] ICJ Rep 3, para. 43.
 62 Dickstein, ‘Revitalizing the International Law Governing Concession Agreements’ (1988) 
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to provide justification, is an inapt response to sudden external shocks, 
as it usually takes effect only years later. General treaty law similarly does 
not offer available grounds to terminate or suspend investment treaties. 
Armed conflict neither leads to the impossibility of treaty performance 
nor constitutes a fundamental change of circumstances, even if the treaty 
parties oppose each other in the armed conflict in question. This result 
contrasts with the traditional rules of international law on the issue. 
These stipulated that the outbreak of war automatically abrogates trea-
ties between belligerents. It remains a common narrative in international 
law that, rooted in this traditional notion, custom continues to provide 
for specialised rules on the continuity and discontinuity of treaties at the 
outbreak of armed conflict. These alleged rules thus deserve closer atten-
tion in Chapter 2.
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