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Abstract

This paper surveys recent trends in the development of the sociology of law in Denmark. The overall
argument of the paper is that, currently, the sociology of law in Denmark is marked by a striking
sociological and more specifically institutional and empirical turn. This new direction in scholarship
suggests not only a renewed research focus on the institutional dimensions of law but it also — and
very differently from work from the 1980s and 1990s — suggests a re-orientation towards sociology
more generally. A clear consequence of this return to the sociological core of the sociology of law has
been an empirical orientation towards how law is practised, how legal institutions work and, as
part of that, how the legal profession takes part in both legal change and transformations of state
and society. This new research relies not only on general sociological theory and method but also on
the more specific elite sociology, sociology of professions and sociology of knowledge.

I. Introduction

This paper surveys recent trends in the development of the sociology of law in Denmark. The
overall argument of the paper is that, currently, Danish sociology of law is marked by a striking
sociological and more specifically institutional and empirical turn. In this way, contemporary
sociology of law in Denmark differs significantly from how the sociology of law (broadly
speaking) has been practised over the last couple of decades, being here either oriented towards
legal theory and mainly having a legal audience in its debates on the concept of law and
pluralism and polycentricity (notably Petersen and Zahle, 1995), or towards the humanities in
debates on ethics, judgement and other issues of moral philosophy as well as aesthetic
expression. This new direction in scholarship suggests not only a renewed research focus on the
institutional dimensions of law but it also — and very differently from work from the 1980s and
1990s — a reorientation towards sociology more generally. If various forms of post-modern
relativism marked the pluralist debate and particularly its methodology — in some cases
implying a flat rejection of conventional sociological methodology — the current scholarship
very firmly deploys contemporary research methods and theory from sociology to conduct
comprehensive empirical studies. In important ways, the sociology of law has thereby,
paradoxical as it might sound, been re-sociologicised. A clear consequence of this return to the
sociological core of the sociology of law has been an empirical orientation towards how law and
its institutions are practised and, as part of that, how the legal profession takes part in both legal
change and transformations of the state and society.” This new research relies not only on
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general sociological theory and methodology but also on more specific elite sociology, sociology of
professions and sociology of knowledge.

In fact, with few exceptions, current scholarship in Danish sociology of law has more in common
with the Scandinavian pioneers of the discipline than the generation immediately preceding them.
As we will outline below, many of the first generation of scholars of the sociology of law were heavily
influenced by then-contemporary sociology. The perhaps most striking example of this is the work of
Vilhelm Aubert, who studied at both Berkeley and Columbia and transformed himself from being a
lawyer to becoming the pioneer of sociology in his home country, Norway. In his seminal work there
is a notable influence first from Talcott Parsons’s functionalism and later from the Chicago School
and symbolic interactionism. Contemporary Danish sociology of law exhibits a somewhat similar
cosmopolitanism at the theoretical and methodological level, although the geographical
orientation is now increasingly European, and particularly French. Authors such as Michel
Foucault, Pierre Bourdieu and Bruno Latour are featured centrally in this new scholarship. It is
precisely in this combination of a renewed centrality of sociological theory with extensive
empirical studies that current scholarship takes its new direction.

This paper proceeds as follows. In Part IT we provide an overview of the relatively convergent
development of the discipline of the sociology of law in Scandinavia (limited to Norway, Sweden
and Denmark) since World War II. First, we briefly outline the genesis of the discipline in the
twentieth century and highlight some main trends in scholarship, including work on the welfare
state, studies of the legal profession and alternative dispute resolution, so-called ‘action research’
and finally the legal and theoretical — if not post-modernist and relativist — turn of the 1980s and
1990s. In Part III, survey the survey recent studies in the sociology of law in Denmark that are
representative of what we term the ‘empirical and institutional turn’. Although we start with an
outlining of Scandinavian sociology of law in general, our main focus in the later sections of the
paper is on Danish scholarship (and particularly scholarship published in Danish), not only in
order to allow for presenting the relevant studies in some detail, but also because there are to an
increasing extent differences between the Scandinavian countries as concerns theoretical and
methodological standpoints and research objects. We will start by outlining studies that have
analysed the legal profession from a more global perspective and then focus our attention on a set
of studies concerning contemporary legal institutions and their consequences. In Part IV, we draw
up our findings and briefly examine the causes and consequences of the identified trends in the
sociology of law more generally.

Il. The sociology of law in Scandinavia: elements of a history

In what follows, we will outline selected elements of the history of the sociology of law in
Scandinavia by highlighting a series of studies which have generally impacted the evolution of
the discipline and marked its research directions.? To shed light on this, we will first discuss a
number of antecedents to the sociology of law in the region and next look into some key areas of
research in the field, including studies of the legal profession, dispute resolution, action research
and post-modern studies.

2.1 The genesis of the sociology of law in Scandinavia

One of the first attempts to write a comprehensive sociology of law in Scandinavia was made in the
1940s by the German immigrant Theodor Geiger (1891-1952), who, due to his involvement with the
German social democrats, escaped Nazi Germany and went on to become the first professor of

2 For the history of the first sporadic attempts to develop a sociology of law, see Hydén (2013). For the history of
Scandinavian sociology of law, see also Eckhoff (1968); Hammerslev (2007a); Blegvad (1966); Ferrari (1990).
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sociology at Aarhus University. When he was forced to flee to Sweden in 1943 due to the worsening of
the Nazi occupation of Denmark, he established contact with the Uppsala School of legal realism
(Agersnap, 2000). In 1947 he published his seminal work on the sociology of law, Vorstudien zu
einer Soziologie des Rechts (Geiger, 1947), in which he presents a theoretical foundation for the
sociology of law that, in line with the attempts of Scandinavian realism (Ross, 1966) and legal
positivism in general, tried to differentiate itself from metaphysical assumptions.3 One of Geiger’s
key interests was the foundational question of sociology, namely how modern society was possible
at all. The legal order, he claimed, played a particularly important role in this regard. He defined a
legal order as an order with a relatively institutionalised division of power (Geiger, 1947,
pp. 149f). However, although he sought to engage his sociology of law with the legal realist
milieu evolving at Uppsala (the so-called ‘Uppsala School’), regardless of their underlying
epistemological similarities these two new progressive approaches to law never found a common
ground (Geiger, 1946; Ross, 1950; Holtermann, Christensen and Madsen, 2013a).4

Probably more significant for the overall development of the discipline were the studies of Verner
Goldschmidt (1916-1982) and particularly Agnete Weis Bentzon (1918—2013). In the late 1940s, they
examined informal norms in Greenland with the purpose of modernising the legal system in the
then-Danish colony (Goldschmidt, Lindegaard and Bentzon, 1950).5 Using anthropological
methods to map existing informal norms, they studied the factors determining judgements of the
official decision-making authorities in Greenland, and found that social pressure and local
cultures — which were not always in accordance with the imported Danish regulation — had a real
impact on local decision-makers. As a result of their study, several changes in Greenlandic law
were implemented. Of these, the changes to the Greenlandic criminal code of 1954 were the most
significant, not least on account of how they introduced sanctions that focused on rehabilitation,
education and therapeutic help as a supplement to traditional punishment, thus focusing on an
individual treatment of the criminal. Moreover, the code also handed over the discretion of
sentencing to the courts. With its restorative forms of justice, the new criminal code was tailored
to a society dependent on strong social ties.

Another example of an early study in the sociology of law that had a real impact was the study
conducted by the Norwegian sociologist Vilhelm Aubert (1922-1988) and his associates Torstein
Eckhoff and Knut Sveri of the Norwegian Housemaids’ Act (1948), a law put in place to improve
the working and social conditions of maids in Norway (Aubert, Eckhoff and Sveri, 1952). The
relationship between housewives as employers and maids as employees in Norway had been
characterised by a freedom of contract, but the Housemaids” Act implemented rules that sought to
protect the maids as the more vulnerable part of the contractual relationship. Aubert et al
concluded, however, that the new Act had very limited effect. Although the Act dictated that the
maids were only allowed to work ten hours per day, that there must be a written agreement
between the parties and that work overtime was to be compensated — as well as a set of other
clauses that protected the maids — in practice, significant changes did not occur as a result of the
Act. Six years later a new study was conducted with the goal of examining whether the Act was
now more widely known and implemented. While the authors reached the conclusion that no
significant changes had occurred, they did detect, as the communication of the law had changed, a
greater conformity between knowing the law and respecting the law. Now, more people knew of

3 Together with Torgny Segerstedt, Geiger edited Scandinavian Studies in Sociology, and was one of the founders of
the International Sociological Association in 1949 (Hydén, 2013, p. 103).

4  The differences between law as researched at the Faculty of Law, University of Copenhagen sensu stricto and
social scientific understandings of law are to this day a major source of friction; see, for example, the recent
debate (Blume, 2013; Holtermann et al, 2013b).

5 Per Lindegaard (1918-1998) was also involved in this project.
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the Act; however, they did so mostly from word-of-mouth and acquaintances rather than mass media
or formal governmental channels.

These early studies paved the way for a nascent Scandinavian sociology of law which increasingly
oriented itself towards answering the many new questions raised by the great expansion of the
Scandinavian welfare states taking place in the post-war period. Generally, the growth of the
welfare state implied a significant increase in the areas of social life that were regulated — for
example, by social law, environment law, energy law or labour law® — as well as a significant
growth in personnel needed to administer regulations, notably jurists. As the Scandinavian model
emerged with the expansive idea that the state was to take care of its citizens from the cradle to
the grave in combination with income redistribution, it brought with it a massive regulation of
social life. Gradually, Scandinavian sociology of law began to focus on the functions of law and
regulations to improve the welfare state and, more specifically, to examine the effects of legal
norms on social behaviour, particularly concerning why some norms did not perform as planned.
As was the case with the early field studies in Greenland, Scandinavian sociology of law was
generally interested in the role and function of law and the fundamental legal institutions in
society. Most early studies were deeply empirical, aiming at the practical implications of law in
order to evaluate and reform the legislative framework. This triggered a number of applied studies
attempting to improve law’s efficiency in the overall welfare framework. Since socio-legal
activities in the region developed using broader international theoretical and methodological
frameworks, the Scandinavian sociology of law of the period was characterised by the focus on the
specifically Scandinavian societal model in concrete empirical studies. The relative success of the
first generation of socio-legal scholars also had the important effect of the discipline being
gradually institutionalised by the establishment of socio-legal departments at Lund University in
Sweden in 1972 and the University of Oslo in Norway in 1961.

2.2 Studies of the legal profession and the welfare state

It was also Aubert who laid the foundation for another major area of socio-legal research, namely
studies of the legal profession in relation to the development of the modern Scandinavian states,
and particularly the transformations caused by the emergence of the welfare state (for an
overview of Scandinavian studies of the legal profession, see Hammerslev, 2010, 2003). Aubert
found that the legal profession was the most central profession in the nineteenth century,
occupying most of the key positions in the Norwegian state, including the cabinet, the civil
services, and the Norwegian parliament. Moreover, jurists held other important positions in
society, not least in industry, commerce and infrastructure. According to Aubert, jurists were
generalists, and legal education was a platform from which to learn the skills necessary to run
society (Aubert, 1976). These observations led Aubert to the conclusion that jurists, the
legal view of society and the legal model of dispute resolution played a decisive role in the
formation of state and society in the nineteenth century. Having a ‘nationally integrating
function’ due to the trust it mediated, the legal profession was, according to Aubert, a
‘decisive precondition’ for the development of economic growth and for the development of
the modern state.

Against the backdrop of his analysis of the nineteenth century as the golden age of the legal
profession, Aubert observes two countervailing tendencies in the twentieth century, namely that
the importance of law had increased and, simultaneously, lost its previous significance.
Concerning the first development, the number of jurists being educated had increased
significantly, both numerically and in relation to the population. Moreover, legislation had also

6 Or, with Habermas, a juridification has taken place as a result of both an increase in legislation and a
deepening of legal rules (Habermas, 1987).
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increased significantly and many private organisations had begun to adopt legal or quasi-legal
methods. Finally, another indicator of the increased importance of law was the number of
criminal cases, which almost doubled from 1870 to 1965. Pointing towards a decline in the
significance of law, however, Aubert found that jurists in general formed a decreasing proportion
of the total number of professionals. Furthermore, judges especially formed a decreasing
proportion of both the population and the legal profession as a whole. If the courts were seen as
expert institutions that had a service to offer, namely peaceful conflict resolution, this relative
decline was remarkable, given that the number of other service professions had increased
relatively more in the same period. Additionally, the number of cases that went to court had only
grown modestly, and the majority of cases were settled without the aid of the judiciary; many
conflicts were settled in institutions in which traditional legal methods were losing their
dominance. Aubert concluded that it was difficult to explain that modern society needed courts
and the legal profession more than pre-modern society did. But he found it unlikely that modern
society should have experienced a decrease in the number of conflicts, which meant that the
manner of solving conflicts must have changed. In conclusion, Aubert argued that the traditional
legal method was losing its dominance to other forms of professional expertise. Basically, other
professional groups were entering the traditional domains of jurists, which forced jurists to adjust
their knowledge profile if they were to remain key players in society.

At around the same time, Britt-Mari Blegvad examined the role of the legal profession in Danish
society. Employing statistics comparable to Aubert’s, Blegvad argued that the number of members of
a given profession indicated the total need for that specific expert knowledge in society. Yet,
according to Blegvad, it is not adequate merely to discuss variations in needs in society for one
single professional group; rather, the discussion must be related to other professional groups
(Blegvad, 1975, 1973). Similarly to Aubert’s analysis, Blegvad concluded that the legal profession
was indispensable to the development of the modern state, yet the welfare state project implicated
the growth of competing expertise, which in some cases replaced jurists as the key providers of
state expertise.

A third wave of studies on the legal profession was carried out by Swedish sociologist Margareta
Bertilsson in the late 1980s and throughout the 1990s (Bertilsson, 1996; see also Bertilsson, 1989, 1999,
1995). In her 1995 book Law in Transformation [our translation], she took Aubert’s replacement thesis
of the legal profession as a starting point for also examining the place of jurists in the changing
welfare state. As was the case in Norway and Denmark, in Sweden the legal profession had played
a central role in the development of the modern state. Law had not only been important to the
processes Aubert points to, but had also more generally been an instrument for social change
(Bertilsson, 1995, pp. 156f). However, other competing professionals — mostly from the social
sciences and especially after the 1960s — proliferated, forcing jurists’ expertise to increasingly rely
on other forms of scientific knowledge (pp. 24ff). In other words, after the middle of the
twentieth century, the decision-making processes started involving other considerations and
modes of knowledge than the traditional legal one. Although jurists were considered the
‘midwives’ of the modern state and capitalist market, it seemed as if the development of the
welfare state broke the legal profession’s monopoly over the law. While jurists, especially judges,
became ‘marginalised’ in this process, lawyers were also conquering new markets internationally.

While many of these studies of the legal profession in Scandinavia revolve around some of the
same theses, Bertilsson et al. end up considerably refining Aubert’s ‘replacement thesis’. According
to Bertilsson et al, jurists have both strengthened and weakened their powerful position in society.
They have strengthened their power by maintaining and even increasing their professional
knowledge by specialising and differentiating themselves and by strengthening their control over
legal technical questions, that is, by becoming even more technocratic. On the other hand, they
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have delimited their social status, and authority and power have decreased as they have changed their
career patterns and institutional places of influence.

2.3 Dispute resolution and action research

Another path of research closely related to studies of the legal profession has examined the changing
profile and role of dispute resolution, namely what is broadly known as ‘alternative dispute
resolution’. Once again, Aubert was a pioneer. In his work on dispute resolution, he distinguishes
between traditional dispute resolution in court and other forms of dispute resolution such as
mediation. The purpose of dispute resolution in court is to ‘advance predictability by determining
which facts lead to which legal consequences’ (Aubert, 1982, p. 112). Yet traditional dispute
resolution in court also has negative consequences, as legal counselling, where one of the parties
will win the case and the other will lose, can draw the parties apart. In contrast, mediation is a
form of dispute resolution that seeks consensus between the parties, and all involved parties take
part in solving the conflict with arguments. As such, in the latter form of dispute resolution, other
forms of expertise than the traditional legal are required.

Aubert’s successor, Thomas Mathiesen, also inquired into dispute resolution by conducting
micro-sociological studies of the parties in trials. He observed that the main actors in a trial were
the professionals taking part in the case and not the actual person on trial. The lawyers and
judges communicated in a legal language without taking notice of the person on trial (Mathiesen,
1989). One of his colleagues, Nils Christie, was also interested in dispute resolution, and raised the
fundamental question of who conflicts actually belong to. In a traditional dispute resolution in
court, the legal professionals, so to say, ‘steal the conflicts’ — if viewed as an individual property —
from the parties involved, and transform them into a question of formal law. This made Christie
argue for the importance of solving conflicts by recourse to different forms of alternative dispute
resolution (Christie, 1977). It is largely in this same line of thought that the Danish sociologist of
law Jorgen Dalberg-Larsen examined the development of law and the state from the Rechisstat to
the welfare state and beyond (Dalberg-Larsen, 1984). While pointing to the limits of welfare state
regulation, he argues for a form of regulation somewhat similar to what Gunther Teubner later
called ‘reflexive law’, that is, a form of law where the parties actively take part in solving the
conflict. In this line of thought, state institutions should merely provide the framework in which
the parties should settle their disputes.

Many of these developments towards alternatives to both formal law and welfare state regulation
are of course closely linked to critical theory and approaches developed at several universities in
Scandinavia in the 1970s. Particularly at Oslo University, a number of researchers associated with
the sociology of law sought to merge socio-legal research and political engagement with what was
labelled ‘action research’. This was not only an attempt to solve sociology’s dilemma between
action and cognition, but also a very concrete way of providing aid to less resourceful persons
who, regardless of the paroles of the welfare state, were in dire situations. One of the most
celebrated action research projects in Scandinavia was the so-called ‘Juss-Buss’ project (the ‘law
bus’ project), established by law students at University of Oslo in 1971. The project came to life as
a reaction to a number of studies that had shown that the distribution of legal services between
citizens was grossly unequal. In fact, although citizens with limited resources needed legal advice
more than other groups in society, they were the group receiving the least legal counselling.
Establishing legal aid clinics meant that it was possible to help this group of people while law
students could work with the law in practice as a supplement to their more formal studies of law.
A bus was bought from which they offered legal aid free of charge in poor neighbourhoods. The
project also generated data for understanding citizens’ legal needs and the reasons why some
people did not seek legal advice (Hammerslev and Mathiesen, 2013). Several books and papers
concerning citizens’ legal needs and living conditions have been published based on data from the
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project (Juss-Buss and Rgnning, 2011). Another example of action research was the establishment of
the Norwegian association ‘KROM’ (Norsk forening for kriminalreform / Norwegian association for
criminal reform), which consisted of inmates, former inmates and lawyers with the common goal of
helping current and former prisoners advocate for better conditions and more generally raise
awareness about their legal concerns (Mathiesen, 2011).

2.4 From critical engagement to post-modern anxieties in a globalising world

A number of new research directions emerged from the development of the discipline in the
1980s and the 1990s. In Denmark, particularly in Copenhagen, the sociology of law developed
strongly in the direction of criminology.” However, the development of the sociology of law as
a discipline distinct from criminology received much less attention. The relatively few studies
conducted in the sociology of law in the 1980s and 199o0s generally had a theoretical focus,
particularly concerning the concept of law. The sociology of law, it was argued, was a part of
legal sciences and, therefore, the general audience was a legal one (Dalberg-Larsen, 2000a;
Hydén, 2002b). The most renowned scholar in the field in Denmark, J¢rgen Dalberg-Larsen,
conducted inquiries into both the theoretical development of the sociology of law and its
relevance for understanding the transformation of the state (Dalberg-Larsen, 1984). He
eventually took a more explicit Habermasian starting point for understanding law when he
embarked on his studies of dispute resolution in the welfare state (see above). This was
followed by a number of publications discussing the concept of law against the background of,
for example, post-modernism, legal pragmatism and pluralism (Dalberg-Larsen, 2001, 1998,
20004, 2000b).

At around the same time, the Swedish scholar Hakan Hydén embarked on developing a specific
theoretical framework about norms (‘norm science’) at the Sociology of Law Institute, Lund
University, Sweden. Hydén’s scholarship is a good illustration of the overall transformation of the
discipline. While Hydén early on used a number of sociological theories in his studies of labour
law, his later writings on norm science turned towards ideas of the sociology of law as an
emancipatory science in line with other scholars of the period seeking to combine post-modern
understandings with law and emancipation (notably Santos, 1995). With very few exceptions,
norms and their role in social behaviour became the overarching analytical framework for a
significant number of socio-legal dissertations and studies at Lund University, often dealing with
issues closely related to the Swedish welfare state. These studies analysed the existence of different
norms and their relationship and functions in different socio-legal areas. Norms were generally
seen as latent practices, and legal norms in particular were of interest in this regard as they, if
relatively powerful in relation to a set of contextual factors, can lead to social (and legal) action
(Hydén, 2002a).

In Oslo in the 1990s, Inger-Johanne Sand also contributed to these debates on the concept of law
and post-modernity. Taking a starting point in systems theory (derived from German legal sociology,
ie. Luhmann and Teubner specifically) in combination with a post-modern focus on discourses, she
has examined how public law and public institutions are capable of handling the complexities of late
modern societies. Her focus has been on differentiated needs from users of public services and
globalised markets and challenges, particularly as these needs develop with increasing regulation
and dominance from the EU (Sand, 2008), technological developments and the specialisation

7 The move into criminology was taken by researchers such as Berl Kutchinsky (famously studying the
liberalisation of pornography’s effect on crime rates), Ulla Bondeson (studying the damaging effects of
imprisonment and variations in the choice of sanction and sentencing tariffs), Annika Snare (studying a
series of subjects related to victimology, women and crime, and restorative justice), Flemming Balvig
(studying youth crime, violent crime and many other issues) and Anette Storgaard from Aarhus University
(studying juvenile justice, drug treatment and many other issues).
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of law and professionals (Sand, 1996). According to Sand, the welfare paradigm and political
management can no longer simply be extended as it is in fact challenged by other discourses,
such as the market discourse with its focus on efficiency. In recent years, Sand has increasingly
focused on hybrid forms of law as solutions and reality in hyper-complex societies.

Forms of post-modernism and legal pluralism also became a focal point of the work of Hanne
Petersen in Copenhagen during the same period.® Petersen generally argues that law can no longer
be abstracted to a coherent unit with equally valid legal sources. Instead, law must be seen as
different subsystems with different legal sources and informal norms with variations in their
validity, and which are hierarchised differently in the subsystems. This specific branch of legal
pluralism, which was termed ‘legal polycentricity’ (Blume and Petersen, 1993; Petersen and Zahle,
1995), caused great debate in Scandinavia about the concept of law and legal methods. This
research was not sociological in the classic sense, not least because it was not very empirical — at
least when seen from a conventional social scientific perspective. What is striking about these
studies is that they departed from the strong empirical and sociological focus of the pioneering
generation. Their starting point, not unlike the later work of Sand and others, was more legal —
jurisprudential in some ways — in combination with a subscription to a post-modern research
ethos. While Petersen returned to the field of the Danish pioneers of the sociology of law and
found — in line with Bentzon — that law was practised and existed as many intertwined informal
and formal norms, her approach was strikingly different (Petersen, 2006). Rather than being based
on a social scientific research paradigm, she instead emphasised other approaches — often inspired
by postmodern and more humanistic approaches — and examined questions concerning, for
example, law and art or love. In contrast, Bentzon, who had now joined forces with Torben
Agersnap, adopted a grounded-theory approach when she examined legal cultures in Third World
countries (Bentzon, Hellum and Stewart, 1998).

I1l. The turn to social science: the new sociology of law in Denmark

While current sociology of law in Scandinavia is in many ways indebted to the previous generation of
studies and researchers, in Denmark it has taken a distinctly sociological turn, which in practice
means that it often has more in common with the pioneers such as Aubert than with the
immediately preceding generation on account of its clear empirical and institutional orientation.?
The sociological frameworks of inquiry, however, are different from the work of Aubert and his
generation. The new scholarship obviously seeks to point forwards rather than backwards in its
application and redevelopment of frameworks of inquiry derived from general sociology. In the
following, we outline a number — but not all — of these studies in order to highlight general
research trends in contemporary Danish sociology of law. We begin with studies of the legal
profession, which, in contrast to earlier related research, have sought to rethink the evolution of
the profession in a more global context. Second, we focus on more micro-sociological studies of
practices around law and legal institutions. Last, we turn to studies related to law and crime that
employ more structural sociological approaches.

8 Hanne Petersen has also been a pioneer in feminist studies of law and multiculturalism. In this outline we
have left feminism out because it is a far larger movement than the sociology of law in Denmark and
Scandinavia and cannot be fairly introduced as only part of the history of the sociology of law. For
introductions, see Jorgensen (2011) and Schomer (2013).

9  One exception to the trends we have outlined is, of course, Reza Banakar, who began his socio-legal career at
Lund University, the Sociology of Law Department, before he went to work in the UK for many years,
returning recently. His pioneering study on ethnic discrimination in Sweden pointed towards the
contemporary current of sociology of law; see Banakar (1998).
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3.1 The legal profession — globalisation and transformation

The work of Margareta Bertilsson cited above opened up a rethinking of the rather strict relationship
between the legal profession and the state which was featured centrally in inquiries into the legal
profession up until that point. Basically, although the legal profession is very clearly losing out at
the heart of the state administration — and in politics more generally (Pedersen, 1972) — jurists are,
as Bertilsson suggests, nevertheless gaining new markets. In other words, although the ‘jurist state’
is in steady decline on account of the loss of monopolies — implying that legal civil servants and
judges in particular have had a relative loss of power and prestige — the profession more generally
has nevertheless managed to remain not only highly attractive but also highly lucrative, at least
for those in a big law firm practice. Bertilsson et al did not explore the actual transformation
taking place, but only hinted at this change at the core of the legal profession as going from
public servants to entrepreneurs of the private market.

One of the first studies to analyse these crucial transformations in Scandinavia was conducted by
Mikael Rask Madsen in the late 1990s. Analysing the change in the practice of law from relatively
small barristers’ offices to the emergence of large law firms with clear inspiration from the large
US and London city law firms, Madsen not only detailed the organisational implications of these
changes but also how they effectively transformed the legal field at large by triggering the
development of a new legal elite (Madsen, 2000). More specifically, this transformation first and
foremost implied the importation of a hitherto unknown market factor into the practice of law in
Denmark. This was visible in new competition between law firms and implied an approximation
of the world of business and the world of legal practice. With this, the large firms helped kick off a
process of differentiation in the legal field, which entailed the emergence of a set of increasingly
differentiated segments of legal professionals. In this respect, the large law firms sought to establish
themselves as a new dynamic legal business elite — although moulded on an older one of supreme
court barristers — by introducing a new symbolic and professional resource of considerable
economic value: being a large law firm lawyer.’® Madsen revisited the law firms ten years later to
assess the evolution of the profession and its long-term impact on the legal field (Madsen, 2008). If
the largest firm in 1998 employed 110 jurists, it had increased significantly by 2008. Among the
top-five law firms, the average growth was up to 200 per cent over ten years. This phenomenal
growth rate had been achieved by intense merger activity, and as a consequence of the specific
organisational structure of the large law firm (as theorised by Galanter and Palay, 1991). Moreover,
as the initial study predicted a decade earlier, these firms had increasingly developed into a distinct
subfield of the legal field. They had in other words differentiated themselves even further vis-a-vis
the profession at large, moving away from the classic politics of professionalism (Abel, 1991) and
towards a new legal business culture (Boltanski and Chiapello, 2007; Sennett, 2006).

The sociological framework for this study was in part the expanding North American literature
exploring and theorising the transformation of the practice of law. However, the most important
sociological tools for conducting a systematic empirical study were derived from French sociology,
and particularly the work of Pierre Bourdieu in terms of theoretical models (Bourdieu, 1987, 1991,
1980, 1977; Bourdieu, Chamboredon and Passeron, 1991; Bourdieu and Wacquant, 1992), and Yves
Dezalay in terms of the specific object of study (Dezalay, 1992; Dezalay and Garth, 1996; Dezalay
and Sugerman, 1995). The perhaps most important insight which can be derived from these
studies is, on the one hand, the intra-professional struggles of the legal field and, on the other
hand, how the legal field interfaces with a whole series of other social fields, including notably
academia, the business world, the state and many others. This is crucial for understanding the

10 Comparable observations have also been made with regard to the practice of law in Norway; see Bahus and Ali
(2001); Papendorf (2002).
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important difference between these frameworks of inquiry and those used in earlier sociology of law
in Scandinavia, which relied on functionalism and, subsequently, systems theory for explaining law
as norms — and typically not as practices. While functionalism is particularly suitable for explaining
the microcosm of law in continuation with intra-legal debates, the Bourdieusian-inspired sociology of
law profoundly challenges its ability to explain law in its larger societal interface (Dezalay and
Madsen, 2012; Hammerslev 2013).

Similar epistemological and theoretical reflections laid the foundation for Ole Hammerslev’s
empirical study of the evolution of the Danish legal profession in general and the judiciary
specifically in the early 2000s (Hammerslev, 2003). Here Hammerslev finds that the Danish
judiciary is increasingly differentiated. This is in particular the result of a rather well-concealed
recruitment pattern which basically produces stratified access to the courts: the higher the court,
the higher the social background of the recruits. The social consequence of this logic is
straightforward. There is a real social cleavage between the provincial lower courts and the higher
courts, most of them placed in the capital, Copenhagen. As such, according to Hammerslev, there
is a growing social distinction between the levels of courts which, conversely, reinforces a
convergence in social outlooks at each of the levels of courts. Moreover, in the later part of the
twentieth century, the judicial elite became increasingly associated with the Ministry of Justice
and its institutions as well as the prosecutor’s office and the police, where they often received
their initial training. This, together with identified patterns in their social backgrounds,
Hammerslev argues, has real consequences for the way legal questions are viewed at each level of
the court system. Put another way: social habitus potentially influences legal outlook.

Both Hammerslev and Madsen have in recent years turned their attention to how objectively
similar processes of professional competition are at the heart of processes of global restructuring
and regulation. Hammerslev, for his part, has particularly scrutinised how the law and legal
institutions of the new Eastern Europe were built in continuous competition between different
visions and missions for the interface of law, society and state (Hammerslev, 2011, 2007b). He
shows particularly how the EU and the US are in fact competing over the definition of relevant
expertise and ideas of the state. Madsen, examining the genesis and transformation of European
human rights from World War II until the present, provides an account of how the symbolic
force of law is manufactured in a complex interplay of legal agents, state agencies, courts and
NGOs within a significant structural and geo-political transformation which made the emergence
of an integrated Europe possible (Madsen, 2005, 2010). In his more recent work on the
international judiciary (Madsen, 2011, 2014), he explores international courts in the matrix of
processes of global restructuring, particularly throughout the twentieth century, in combination
with a detailed analysis of the interior socio-legal processes of the making of not only
international law but also of the institution — legally, politically and socially — of international courts.

Recently, Jens Arnholtz has followed similar research patterns. In his work on the construction of
the European Court of Justice’s Laval ruling as a social, political and legal phenomenon, he also
adopts a Bourdieusian approach. The Laval ruling has come to be a symbol of how the EU is
challenging workers’ rights, and as such it has been intensely debated in legal, political and
scholarly circles. Based on extensive empirical research, Arnholtz exemplifies that the huge
symbolic impact of the ruling was not caused just by the content of the ruling or its material
consequences; rather, the political context, the build-up of the case and the political aftermath
have played decisive roles in making this ruling stand out as a symbol of how the European Court
of Justice encouraged social dumping and the downgrading of workers’ rights (Arnholtz, 2014).

3.2 Legal institutions and their interlocutors

It would be misleading to present Danish sociology of law as driven only by the Bourdieusian-
inspired sociology of the legal field, institutions and professions. Other, mainly French, theories
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are certainly also very present, including Michel Foucault and contemporary sociological pragmatists
such as Luc Boltanski and Bruno Latour. German sociologist Niklas Luhmann has also had a
following. In what follows we do not by any means attempt to provide an exhaustive outline of
all studies conducted in the field of the sociology of law in Denmark, but rather emphasise those
studies which we believe are representative of new directions in socio-legal research. We outline
the work of a set of emerging sociologists of law who have all embarked on in-depth studies of
key institutions of law, or the practices taking place in close vicinity to the institutions of law.
While they have a commonality in their clear empirical orientation, they also differ significantly
in both their theoretical and methodological approach.

Anthropologist Louise Victoria Johansen has in three closely related studies of Danish
courtrooms focused on micro-sociological processes related to knowledge formation in and around
the law. In these studies, she has analysed how legal decisions in the courtroom are dependent on
very different kinds of knowledge that are often produced and processed during the early stages of
cases. More specifically, non-legal actors (strictly speaking), such as psychologists and social
workers, are co-creators of the facts that eventually form part of the defendant’s case file.
Theoretically inspired by Bruno Latour (Latour, 2002, 1987), Johansen has used an Actor-Network
(ANT) approach to explain the contingency of different forms of knowledge with the goal of
challenging not what the law is — or is supposed to be — but to deconstruct the often taken-for-
granted knowledge that is typically presented as ‘facts’ in the courtroom. In this regard, her work
also intersects with the work of Mariana Valverde (Valverde, 2003), and more generally the
anthropology and sociology of knowledge as it pertains to legal and quasi-legal knowledge, a field
of inquiry which has boomed in recent years (for example, Jasanoff, 1997; Riles, 2006).

In a first study using qualitative, anthropological methods such as interviews, participant
observation and discourse analysis of case documents (Johansen and Stehr, 2007), she
demonstrated how difference matters, in particular difference with regard to belonging to certain
social and ethnic groups, as well as gender more generally. Legal actors’ knowledge of a case or a
defendant is influenced by the ways in which different values and cultural perceptions of, for
example, family ties and upbringing are communicated between the relevant actors, yet these
gradations in communication and their potential impact pass largely unnoticed by most Danish
legal actors, including judges. In a second study (Johansen, 2012), Johansen used similar methods
as well as multi-sited fieldwork over a prolonged period of time to examine how the Danish penal
system responds to defendants’ personal and social backgrounds, particularly in relation to how
these are formulated and gathered in so-called pre-sentence reports. Basically, the main questions
here are: What kinds of knowledge about the defendant are considered relevant by the legal
actors? What actions can be taken on the basis of this type of knowledge and these knowledge
processes? And, not least, what is left out and remains silent? A third ongoing study focuses on
laypeople in criminal cases, more specifically jurors. The study follows thirty jurors over their
appointed period of four years, and examines the ways in which they participate in the cases and
deliberations during this time. The preliminary findings indicate that, although jurors are
recruited to guarantee soundness and ‘common sense’ in legal deliberation, it seems that their
arguments change over time and become increasingly juridified’ in their interaction with the
professional jurists. They basically undergo a situated learning process (Lave and Wenger, 1991)
that gradually teaches them legal language and ways of thinking.

This relates to an earlier study by Rasmus Wandall, who examined how formal and informal
norms and ideologies impact decisions to imprison in Danish courts (Wandall, 2008). Through
observations, interviews and quantitative studies, he demonstrates how decision-making processes
in Danish courts are on the one hand open to more than its formal legal framework, namely to
informal norms and ideologies about the defendant’s background, appearance in court, family
network, etc., while the sentencing is on the other hand kept within the boundaries of law and
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legal validity. In contrast to the other studies outlined in this section, Wandall rethinks Niklas
Luhmann’s theory on law’s operational closure as a productive tool to study the interaction
between law and extra-legal effect on decision-making in court. As a result, he manages to capture
the subtle interactions between law’s manifest claim to validity and the latent contextual
openness in everyday legal operations.

Recent work on mediation and restorative justice councils also explores micro-level processes in
the shadow of the law. Lin Adrian examines so-called ‘court-connected mediation’ in Denmark with
the goal of uncovering whether and to what extent court-connected mediation in practice forms the
kind of alternative to regular legal proceedings and adjudication that it claims to (Adrian, 2012).
While mediation and various forms of alternatives to conventional legal dispute resolution were a
political priority on the socio-legal studies’ agenda in the 1970s (Garth, 2001; Teubner, 1983),
Adrian goes further in her study and takes a distinct empirical approach. Adrian conducts a
systematic empirical study of twenty court-connected mediations in cases filed in court, including
interviews with the parties, and an archival study of forty-two mediated agreements. In her work
on Danish restorative justice councils, Ida Asmussen deploys a Foucaultian framework, and
particularly the notion of pastoral power (Asmussen, 2013). Using this framework in combination
with qualitative interviews and observations, she examines Danish restorative justice councils and
describes their proceedings as a modern variation of Christian absolution. Basically, during the
restorative process, the perpetrator must perform a role characteristic of the ideal sinner, i.e. to
show contrition, understanding for the injured party and a will to live a sinless life. On the other
hand, the injured party performs a character which shows Christian charity, gives pardon and
shows a genuine interest in the rehabilitation of the perpetrator. While both studies are clearly
inscribed in a socio-legal tradition dating back to the 1970s of scrutinising alternatives to
judicialised dispute resolution, they are not primarily concerned with presenting a normative plea
for alternatives to courts, but rather with using empirical social-scientific methods to present a
critical study of these forms of dispute resolution in the shadow of formal legal institutions.

3.3 Prisons and policing from structural sociological perspective

As suggested above, criminology has been a big part of Danish sociology of law, particularly at the
University of Copenhagen. It could be argued — as most of the researchers involved probably
would — that the research about crime and society conducted since the late 1960s has indeed been
criminology and not the sociology of law. The distinction is, of course, in some regards difficult to
make, but there is nevertheless little doubt that two recent empirical studies in the area are
indeed works of the sociology of law. These works focus on, respectively, the legal consciousness
of re-offenders in relation to their imprisonment and re-entry into society, and the genesis and
transformation of the Danish police. Other studies could also have been included here to illustrate
the same transformation in scholarship, notably the analysis conducted by Christian Borch in
Copenhagen, drawing on Niklas Luhmann and Michel Foucault in his exploration of the
relationship between power and crime (Borch, 2005).**

The work of Annette Olesen shares Johansen’s above-cited work’s interest in the ways in which
knowledge of law — and particularly knowledge of how to manipulate law — is of key importance. Her
study, however, takes a more structural sociological orientation, thus differing from Johansen’s
anthropological starting point. Firmly rooted in Bourdieusian reflexive sociology (of law) while
using contemporary theories of legal consciousness (Ewick and Silbey, 1998; Merry, 1990; Sarat,
1990), her research relates not to court proceedings as such but rather to what in some cases

11 Another example of this is Thomas Ugelvik’s work at Oslo University in Norway on prison life (Ugelvik, 2011)
and Linda Kjaer Minke’s work at the University of Southern Denmark on prison life in Denmark (Minke,
2012).
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follows: prison. Or, to be even more precise, what follows after prison when inmates seek to
re-establish their lives. While there is a growing amount of research into the prison environment
(for example, Thomas Ugelvik’s and Linda Kjer Minke’s studies: see note 11), much less is known
about the legal barriers that re-offenders face in their re-entry into society. In her thesis and
subsequent book Free’d n’ Fee’d [our translation], Olesen explores the legal consciousness of re-
offenders with regard to their imprisonment and re-entry into society (Olesen, 2013). She
furthermore examines the habitus of re-offenders: the strategies of action that the re-offenders
develop as a response to the ways in which they experience the legal regulation of their possible
living conditions. To conduct this study, she gathered qualitative data throughout Denmark over a
period of two and a half years, including repeat interviews with forty-one male re-offenders.

The core argument of the book concerns the discrepancy between the intended goal of legislation
and how it is experienced and practised by re-offenders. Olesen demonstrates how a set of other
factors limit the effect of the laws put into place to re-insert former offenders into society.
Generally, the experiences of the legal barriers concerning re-entry into society affect the law-
abiding ex-prisoners negatively. Strategies of action cause an ‘unofficial economy and occupation’,
an ‘alternative safety net’, ‘alternative ownership’ and ‘fictive addresses’ are used by some ex-
prisoners, who continue a criminal career in order to compensate for the legal barriers they
experience during their re-entry process. Contrary to more law-abiding ex-prisoners, ex-prisoners
who continue their criminal career and evade the registration of the authorities to only a minor
degree, experience the legal barriers of e.g. their criminal record and debt of legal cost to the state.
In particular, the book argues that indebtedness is a major contributing factor in ex-prisoners
relapsing into crime and a direct criminal risk factor in this regard.

Another emerging Danish socio-legal scholar, Mikkel Jarle Christensen, has analysed another side
of the same issue, namely the evolution of policing in Denmark from its genesis to its transformation
by new public management, and what sociologist Luc Boltanski has termed the ‘projective approach’
to work (Boltanski and Chiapello, 2007). In his book From the Eternal Police to the Project Police [our
translation] (Christensen, 2012), he traces this evolution of the police and policing using an
unusual constellation of theoretical frameworks, namely the somewhat opposed theories of Pierre
Bourdieu and Luc Boltanski. Yet, using this combined structural and pragmatist analytical
framework, he manages to study not only how the ideology of policing has changed over time,
but also how the battles between different actors in and outside the police were crucial to the
change in ideology. In other words, he presents a study of both the transformations in ideology
and the precise structural conditions that made those changes possible. The empirical material
used for this historical sociological analysis takes its point of departure from the various battles
surrounding a set of large-scale reforms of the Danish police, including the debates on the actual
reform texts and their preparatory works, as well as archival material gathered from the host of
actors involved in this process. In addition, Christensen conducted interviews to supplement the
archival material from the most recent periods of time he studied.

Focusing on the sequential reforms of the police, Christensen demonstrates how such reform
processes were key occasions for the importation, definition and legitimisation of new normative
ideals of policing. The study traces the structuration of the police by a focus on the relative
ruptures caused by each of these reforms. Drawing on Boltanski’s seminal analysis of the
transformation of the spirit of capitalism, Christensen labels the most recent incarnation of the
Danish police ‘the projective police’. This came about partly as an explicit opposition to
the industrial police, which was long focused on measurability, and partly as a result of the
transnational importation of new ideas and ideologies of policing, which promoted new criteria
such as flexibility, creativity and network-based solutions. Interestingly, this form of projective
policing was championed mainly by external actors, in particular the consultants hired to assist
with the reform process, but was eventually implemented largely due to the interests of an
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internationalist elite of police officers who had a long history of taking part in transnational police
work, typically concerning organised crime. On account of how it views what is at first glance a
highly national process of police reform in an international context, Christensen’s study links
with the studies on the current international transformations of the legal profession outlined
above (see also Christensen, forthcoming).

IV. Conclusion: from socio-legal studies to the new Danish sociology of law

We have structured these two last parts of this paper on the new Danish scholarship in the area of the
sociology of law around a set of studies that are likely to have, on account of them being published in
Danish, slipped under the radar of the international community of sociologists of law. For this reason,
we have opted to put much less emphasis on studies that have already appeared in English-speaking
journals or which have been published in other major languages. Moreover, we have chosen not to
discuss a set of research areas that, despite having been central to socio-legal scholarship, in practice
involve far larger domains of research. These include feminist studies and the recent wave of studies
about multiculturalism. Even within our more limited sample we do not claim to provide a full list of
recent and relevant works,*2 but rather a set of studies that are illustrative of a general change within
the sociology of law regarding the emergence of a new sociologically driven sociology of law in
Denmark. Although our approach has its limitations, we can nevertheless generally conclude that
there is a discernable transformation going on in the scholarship — one that might be best
described as the return of sociology in Danish sociology of law. This question of the role of sociology
in the sociology of law is in practice evocative of broader changes in both scientific interest and
outlook, and the condition under which the sociology of law is produced. Accordingly, we will
conclude the paper by briefly exploring the causes and consequences of these changes.

There is a perceptible difference between the applied — often action-oriented — scientific approach
that took hold in the 1970s and the outlined contemporary Danish scholarship, which in many cases
is more oriented towards basic science problems and general sociology. Because of the fairly weak
position the sociology of law long held in most universities combined with the political climate of
the time, the need to both write to a legal audience and supply radical ideas was hardly conducive
to the kind of studies we encounter now, which conversely have benefited from more
independent funding for empirical research (Holtermann et al, 2013b, pp. 99—-100). For a long
time, a key point of dispute within the sociology of law was how it should balance orientations
towards law on the one hand and sociology on the other. A solution was in many cases initially
found in so-called ‘legal sociology’ (or socio-legal studies), which was sufficiently oriented towards
law to legitimise research practices, while the research constituting the contemporary sociological
turn appears to more bluntly orient itself towards sociology in terms of research practice. This
turn, however, should not be taken to disregard the fact that it still views law as a key audience
and institutional home for conducting this branch of research.

Another striking feature of contemporary scholarship is that it is much more globally oriented
than earlier scholars, who were very often deeply involved in Scandinavian exchanges. There is
little doubt that a consequence of the current development of the discipline in Denmark is that
the sociology of law will become increasingly less regionalised — and more globalised. One could
argue that the current developments in Denmark are shaping the research area so that it actually
resembles French more than Swedish sociology of law (Israél, 2013). This raises the question of
how Danish or Scandinavian the outlined new scholarship can be said to be. Moreover, although
the works have for various reasons been published in Danish, the analyses presented are for

12 Other relevant contemporary authors are, for example, Frederik Thuesen and Bettina Lemann Kristiansen (see
Storgaard and Lemann Kristiansen, 2010; Thuesen, 2008).
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the most part speaking to an international audience. These obvious international features
notwithstanding, there is probably still a distinct local dimension to most of this scholarship. The
reason for this is the same as that which made the work of, for example, Vilhelm Aubert distinct
from his American contemporaries: the relative sociological particularity of Scandinavia. Thus,
regardless of the massive mobilisation of the heaviest artillery of international sociology, there is
still a required adaptation and innovation at the level of both theory and empirical analysis if the
law and society of this relatively small, for some obscure, region of the world is to be made intelligible.
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