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I

The preliminary reference procedure is, according to the famous words of the
European Court of Justice in Opinion 2/13, a keystone of the judicial system:

which, by setting up a dialogue between one court and another, specifically
between the Court of Justice and the courts and tribunals of the Member
States, has the object of securing uniform interpretation of EU law thereby serving
to ensure its consistency, its full effect and its autonomy as well as, ultimately, the
particular nature of the law established by the Treaties.1

One of the main objectives of the dialogue between the European Court of Justice
and national courts and tribunals is, therefore, to ensure the uniform interpretation of
EU law among member states. But are there also any uniform criteria regarding what
a ‘court or tribunal’ is for the purpose of engaging in a dialogue with the European
Court of Justice? Or is the application of Article 267 TFEU left completely to what
individual member states label in their national orders as a ‘court or tribunal’?

As we shall see in the first part of this study, this problem is not new, but it is
clear from the case law of the past six decades that the European Court of Justice
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had chosen to develop its own uniform concept of what a ‘court or tribunal’ is for
the purposes of Article 267 TFEU, instead of leaving it to the member states. It
has been commonly understood among the scholarship that we are looking at ‘an
autonomous concept’.2

In the past few years, however, the rule of law backsliding in the EU has led to a
complete revolution in the case law of the European Court of Justice, which has
developed more demanding requirements regarding judicial independence in the
context of Article 19 TEU and Article 47 of the Charter. The ‘spill-over effect’ of
such case law into the autonomous concept of ‘court or tribunal’ under Article
267 TFEU3 was welcomed as a new step towards a better protection of the rule
of law in the EU.4 But it has also raised, as we shall see, concerns about the risk of
excluding relevant courts from the judicial dialogue,5 concerns that have been
addressed by the European Court of Justice in the judgment which is the subject
of this commentary.

In the case of Getin Noble Bank, the European Court of Justice was con-
fronted with questions regarding whether the requirements to be a ‘court or tri-
bunal’ had been fulfilled both in the admissibility stage regarding the referring
court, and in the merits stage regarding the Polish court (which – according to
the referring judge – does not comply with such requirements). Considering the
limits of this commentary and the different complexities of the case, in the fol-
lowing pages I will focus exclusively on the impact that this judgment has on the
state of the case law regarding Article 267 TFEU. For this purpose, and after
briefly presenting the facts of the case, the Opinion of the Advocate General and
the decision of the European Court of Justice, I will analyse the content of the
new presumption of judicial independence established in Getin Noble Bank and
its consequences for the autonomous nature of the concept of ‘court or tribunal’
in Article 267 TFEU.

2See, among others, K. Lenaerts, ‘On Judicial Independence and the Quest for National,
Supranational and Transnational Justice’, in G. Selvik et al. (eds.), The Art of Judicial Reasoning
(Springer 2019) p. 155 at p. 158.

3M. Broberg and N. Fenger, ‘The European Court of Justice’s Transformation of its Approach
towards Preliminary References from Member State Administrative Bodies’, Cambridge Yearbook of
European Legal Studies (2022) p. 1 at p. 24.

4I will predominantly refer for this point to the recent study of D.V. Kochenov and P. Bárd,
‘Kirchberg Salami Lost in Bosphorus: The Multiplication of Judicial Independence Standards and
the Future of the Rule of Law in Europe’, 60 Journal of Common Market Studies (2022) p. 150.

5These concerns are methodically analysed in C. Reyns ‘Saving Judicial Independence: A Threat
to the Preliminary Ruling Mechanism?’, 17 EuConst (2021) p. 26.
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T    :    ()  ()


At the national level, the factual background that led to the preliminary reference
in Getin Noble Bank began with the classical David versus Goliath battle. On 3
March 2017, a group of individuals went to the Regional Court of Świdnica
(Poland) and claimed that Getin Noble Bank should be ordered to pay them
jointly the approximate amount of €40,000, together with statutory default inter-
ests, due to the unfair nature of the loan indexation mechanism included in their
mortgage agreements.6

A year and a half later, the Regional Court accepted the claim, though only
partially, as it understood that the indexation system was not unfair in its entirety.
Therefore, the Regional Court ordered Noble Bank to pay the sum of €3,634 in a
judgment that was appealed by the applicants in the main proceedings and con-
firmed later by the Court of Appeal of Wroclaw.7 This last judgment was appealed
before Supreme Court under the claim that the Appeal Court infringed Article
385 of the Law of the Civil Code, in that it did not render the entire indexation
system inapplicable to the parties, as it should have done as result of the declara-
tion of unfairness of the indexation clause.

The Supreme Court decided to bring a preliminary reference before the
European Court of Justice. Up to this point, one might think that the question
would be related to EU consumer law. But, as is usual in the Polish jurisdiction in
recent times, the case has turned into a conflict about judicial independence,
though with one peculiarity: while previous preliminary references had been
referred by ‘old judges’ in relation to the amended rules for the appointment
of ‘new judges’ in Poland, this time is was the other way round.8 As we will

6ECJ 29 March 2022, Case C-132/20, Getin Noble Bank, para. 31.
7Ibid., paras. 32-33.
8See, for instance, ECJ 19 November 2018, Cases C-585/18, C-624/18 & C-625/18, AK v

Krajowa Rada Sądownictwa. In the context of several domestic cases regarding the forced retirement
of judges of the Supreme Court, the Labour and Social Insurance Chamber of the Supreme Court
raised doubts about the guarantees of independence and impartiality in the procedure of appoint-
ments of judges for the newly created Disciplinary Chamber. Also, in the area of criminal law and
presumption of innocence, the ECJ had answer to a preliminary reference of the Regional Court of
Warsaw stating that EU law precludes ‘provisions of national legislation pursuant to which the
Minister for Justice of a Member State may, on the basis of criteria which have not been made
public, second a judge to a higher criminal court for a fixed or indefinite period and may, at
any time, by way of a decision which does not contain a statement of reasons, terminate that second-
ment, irrespective of whether that secondment is for a fixed or indefinite period’ (ECJ 16 November
2021, C-748/19 to C-754/19, Prokuratura Rejonowa w Mińsku Mazowieckim). These cases before
the ECJ, among many other examples, are only one of the acts of the ‘drama of the Polish judiciary’
at the domestic level, as illustrated, for instance, by M. Gersdorf and M. Pilich, ‘Judges and
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see below, it is the independence of the ‘old judges’ of the Court of Appeal of
Wroclaw under EU law that is called into question by a judge who was quite
recently – and, as we will also see, quite controversially – appointed to the
Supreme Court.

In Getin Noble Bank, the admissibility of the appeal before the Supreme Court
was examined by a panel formed by a single judge, who noted that, according to
Articles 7(1) and (2) of Directive 93/13 and Polish law, the state must provide for
the possibility of bringing judicial proceedings against unfair contractual terms.
Hence, the relevant question for the Supreme Court was whether the panel of
judges of the Appeal Court of Wroclaw that rendered the challenged decision
was a ‘court or tribunal’ within the meaning of EU law.9

According to the referring judge, there were strong reasons to doubt the judi-
cial nature of the Appeal Court, particularly because of the potential lack of inde-
pendence of three of these judges. One of them, FO, was appointed judge under
the communist government of Poland, and was chosen later for the Appeal Court
by decision of the President of Poland, adopted on a proposal of the National
Council of the Judiciary (KRS) – an organ that, according to the referring court,
was neither democratic nor impartial.10 The other two judges, GP and HK, were
appointed to the Appeal Court by the National Council of the Judiciary in a
period during which, according to a judgment of the Constitutional Court of
20 June 2017, such organ did not operate transparently, and its composition
was contrary to the Polish Constitution.11

To assess the independence of the panel of the Appeal Court, the Supreme
Court considered necessary to examine the independence in concreto, assessing
how the individual judges of the panel were appointed and the possible impact
on the case that it may have, as this would be the only way to safeguard the trust of
the citizenship in judicial institutions.12 However, the referring court had doubts
about whether, as a result of the judgment of the European Court of Justice in
A.K. and Others,13 the assessment of the independence of a court or tribunal can
be done only in abstracto.14

In brief, the European Court of Justice was asked whether a court with such
irregularities in the procedure of appointment of judges in its panel could be

Representatives of the People: a Polish Perspective’, 16 EuConst (2020) p. 345; and A. Duncan and
J. Macy, ‘The Collapse of Judicial Independence in Poland: A Cautionary Tale’, 104(3) Judicature
(2020–2021) p. 41.

9Getin Noble Bank, supra n. 6, para. 35.
10Ibid, paras. 37-39.
11Ibid, para. 40.
12Ibid, para. 42.
13ECJ 19 November 2019, Case C-585/18, A. K. and Others.
14Getin Noble Bank, supra n. 6, para. 45.
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considered a ‘court or tribunal’ withing the meaning of EU law. Here, the refer-
ring court had clearly studied the recent case law of the European Court of Justice
regarding judicial independence, as it included in its question all potentially appli-
cable legal bases: Article 2, Article 4(3), Article 6(1) and (3), and Article 19(1) of
the TEU, in conjunction with Article 47(1) and (2) of the Charter and the third
paragraph of Article 267 TFEU, Article 38 of the Charter and Article 7(1) and (2)
of Directive 93/13.

The single judge sitting at the Supreme Court considered that the answers to
the previous questions were crucially relevant to determining the admissibility of
the appeal against the judgment of the Regional Court. However, it was in the
preliminary reference procedure where the second tale of admissibility emerged.
The Polish Ombudsman submitted to the European Court of Justice that the
request for a preliminary ruling should be declared inadmissible, as the procedure
for the appointment of the referring judge from the Supreme Court was flawed
and created legitimates doubts about his independence and impartiality, up to a
point that he should not be considered as a ‘court or tribunal’ in the sense of
Article 267 TFEU, Article 19(1) TEU and Article 47 of the Charter.15 In partic-
ular, the requirements of ‘independence’ and ‘established by law’ would not be
complied with, as he was appointed by a resolution of the National Council
of the Judiciary that was suspended by the Supreme Administrative Court,
and he was only in office because of a presidential order, as the European
Commission also had pointed out.16 We are, therefore, looking at a case that
involves two questions of admissibility: one at the national level that requires
the interpretation of EU law, and one at the European Court of Justice level,
because of different flaws in the procedure of appointment of judges in Poland.

T O  A G B

The preliminary reference mentioned three legal bases for judicial independence
in primary EU law: Article 267 TFEU, Article 47 of the Charter and Article 19(1)
TEU. Advocate General Bobek stated that this multiplicity of legal bases did not
necessarily mean that there were different categories of judicial independence.17

However, considering that those provisions have different functions and objec-
tives, he proposed that a review of whether there was compliance with the require-
ment for judicial independence should differentiate between the three provisions
in terms of intensity.

15Ibid, paras. 61-64.
16Ibid, para. 65.
17Opinion of AG Bobek in Case C-132/20, Getin Noble Bank, paras. 35-36.
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First, regarding Article 267 TFEU, the case law of the Court is clear in that
a ‘court or tribunal’ must comply, inter alia, with the requirements of ‘inde-
pendence’ and being ‘established by law’. The Advocate General proposed that
such analysis should be done in relation to the organ as such exclusively, and
not in relation to the specific individuals who sit in it.18 The reason for this
relatively low threshold of intensity lies in the very function of Article 267
TFEU, which is to identify the interlocutors with the European Court of
Justice through the preliminary reference procedure.19 The purpose of the
concept of ‘court or tribunal’ in this context would be to distinguish national
judicial bodies from non-judicial authorities. Therefore, the analysis should
focus on institutional and structural issues, and not on whether each individ-
ual sitting in the organ complies with the Dorsch requirements, even if the
body is composed by just one person.

In relation to the element of ‘established by law’, this requirement is meant to
exclude bodies established by contracts, particularly courts of arbitration.20

Considering that, according to the Advocate General, the review should focus
on institutional and structural issues only, the requirement of ‘established by
law’ should mean that the body must have been established by virtue of national
legislation, and not that the members of the body in the case at hand have been
appointed according to national law.21

The Advocate General stressed the difference between the purpose of the
requirement of ‘established by law’ in Article 267 TFEU, on the one hand,
and in Article 6 of the ECHR and in its replication in Article 47 of the
Charter, on the other: ‘identifying the appropriate judicial interlocutors in terms
of bodies in a Member State which may refer a question to the Court of Justice is
different to detecting breaches of the lawful composition of the bench in each
individual case in order to protect individual EU law-based rights’.22 This means
that, while in the framework of Article 47 of the Charter the examination must
obviously be done at the level of each individual composing the panel, this is not
necessarily the case with Article 267 TFEU.

In relation to the requirement for ‘independence’, this institutional and
structural approach would be also applicable. The Advocate General defended
the fact that, according to previous case law, the review of the requirement of
independence of Article 267 TFEU was focused on the national rules that

18Ibid., para. 47.
19Ibid., para. 50.
20Ibid., para. 54.
21Ibid., para. 57.
22Ibid., para. 60.
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protect the independence of the body as such from external and internal pres-
sures, but ‘without inquiring into the specific position of the inquiring judge’.23

The application of this perspective – of how to assess what a ‘court or tribunal’
is in the sense of Article 267 TFEU – to the referring judge of the Supreme Court
of Poland led the Advocate General to conclude that the preliminary reference
should be admitted. The arguments presented by the Ombudsman were related
to the personal and professional capacities of the referring judge, but they did not
affect the judicial nature of the Supreme Court from an institutional and struc-
tural perspective.24 Finally, and though the Advocate General considered that it
was not the case here, he also wanted to stress that an accumulation of individual
issues that leads to an overall malfunctioning of the body or the hijack of the
judicial institutions could, in such extreme circumstances, be assessed at the
admissibility stage of the preliminary reference procedure.25 If the case at hand
did not involve such extreme circumstances, the verification of the impartiality
and independence of specific judges should take not take place at the admissibility
stage, as the European Court of Justice is at this point ill-equipped to make an in-
depth analysis – which would include interpretations of national laws potentially
disputed by the parties – and a re-examination of the arguments at the merits
stage would make the procedure ‘somewhat circular’.26

A second dimension of the principle of judicial independence would be that of
Article 47 of the Charter, which protects the right to an effective remedy and a fair
trial. For the Advocate General, the assessment should focus here on the particular
elements of the case in question, including institutional or structural issues only
when they may have an impact on the individual proceedings.27 Here, the inten-
sity of the review of the European Court of Justice should, in words of the
Advocate General, be ‘moderate’, as not all breaches of law would be a violation
of Article 47 of the Charter, only those who met a certain standard of gravity.28

Finally, the third dimension of judicial independence is found in Article 19(1)
TEU, which requires member states to ensure effective legal protection. This pro-
vision is concerned with the structural and institutional framework of the national
judiciary, being therefore connected to the question of whether or not a national
judicial system complies with the principle of the rule of law included in Article 2
TEU.29 For the Advocate General, the threshold to breach this provision was

23Ibid., paras. 62-64. The AG refers here to C-24/92 (paras. 15-17), C-516/99 (paras. 34-38)
and C-658/18 (paras. 43 and 55).

24Ibid., para. 73.
25Ibid., paras. 77-78.
26Ibid., para. 69.
27Ibid., para. 40.
28Ibid., para. 41.
29Ibid., para. 37.
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rather high, as it should consider only ‘breaches of a certain seriousness and/or of a
systemic nature’.30 Unlike the review under Article 47 of the Charter, the specific
elements of the case only come into play when they are an illustration of a sys-
temic deficiency.31

Regarding the merits in the Getin Noble Bank case, Advocate General Bobek
considered that the Appeal Court of Wroclaw should also be considered a ‘court
or tribunal’ under Article 19(1) TEU and Article 47 of the Charter. First, because
the fact that one of the judges was appointed during the communist era did not
necessarily mean that he was not independent under the optic of Article 47 of the
Charter or that the body was not independent in the sense of Article 19(1) TEU,
nor did the Ombudsman give any argument to explain how the judge could be
subject to external influences today.32 In addition, compliance with the
Copenhagen criteria – which include, inter alia, the respect of democracy, rule
of law and human rights – was met when Poland entered the EU.33 Second,
because the judgment of the Constitutional Court that declared unconstitutional
the composition of the National Council of the Judiciary that appointed the
judges of the Appeal Court was based on technical reasons – the length of office
– that did not have an impact on their judicial independence. Following the pre-
vious case law of the European Court of Human Rights and the European Court
of Justice in this area, breaches of a purely technical nature do not create doubts
about the ‘imperviousness of the body in question to external factors’ when
‘observed through the prism of Article 19(1) TEU and 47 of the Charter’.34

T    C

In its decision in the Getin Noble Bank case, the European Court of Justice started
the admissibility test by reiterating that:

the meaning of court or tribunal is, according to settled case law, a question gov-
erned by EU alone. Such question must be analysed taking into account, among
other factors, whether the body is established by law, whether it is permanent,
whether its jurisdiction is compulsory, whether its procedure is inter partes,
whether it applies rules of law and whether it is independent.35

30Ibid., para. 39.
31Ibid., para. 37.
32Ibid., para. 115.
33Ibid., paras. 117-118.
34Ibid., paras. 130-141. The AG mentions here primarily the ECtHR case Astraosson v Iceland,

and ECJ cases C-542/18, C-619/18 and C-896/19.
35Getin Noble Bank, supra n. 6, para. 66.
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After this initial remark, the Court, following its previous judgment in A.B.
and Others, pointed out that the purpose of Article 267 TFEU was to establish
a procedure for dialogues between the Luxembourg court and the national courts,
in order to ensure the consistency, full effect and autonomy of EU law among all
member states.36 In the context of this dialogue, it was not the function of the
European Court of Justice ‘to determine whether the order for reference was made
in accordance with the rules of national law governing the organisation of the
courts and their procedure’.37

The European Court of Justice made an innovative contribution to the case law
in this field, stating that ‘in so far as a request for a preliminary ruling emanates
from a national court or tribunal, it must be presumed that it satisfies those
requirements, referred to in paragraph 66 above, irrespective of its actual compo-
sition’.38 This new presumption, however, only applies in the framework of Article
267 TFEU, so it does not extend to the assessment of what is a ‘court or tribunal’
under Article 19(1) TEU or Article 47 of the Charter.39

The European Court of Justice also added that this presumption was iuris tan-
tum, as it may be rebutted by a final decision of a national or international
court that:

leads to the conclusion that the judge constituting the referring court is not an
independent and impartial tribunal previously established by law for the purposes
of the second subparagraph of Article 19(1) TEU, read in the light of the second
paragraph of Article 47 of the Charter.40

In the specific case of the single judge formation of the Polish Supreme Court,
the European Court of Justice considered that no information had been provided
by the parties, at the time of closing the oral part of the procedure, that rebutted
such presumption. The Court concluded, therefore, that the preliminary reference
was admissible.41

In relation to the merits, the European Court of Justice reviewed whether the
circumstances surrounding the Appeal Court were compatible with Article 19(1)
TEU and Article 47 of the Charter. The Court began by stating that, under Article
19(1) TEU, member states have an obligation to establish a system of legal reme-
dies and procedures that guarantee the effective judicial protection of individuals
in all fields covered by EU law, regardless of whether in that specific case member

36Ibid, para. 71.
37Ibid, para. 70.
38Ibid, para. 69.
39Ibid, para. 74.
40Ibid, para. 72.
41Ibid, para. 73.
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states were implementing EU law or not.42 Any court or tribunal which was called
to interpret and apply provisions of EU law must, therefore, comply with the
requirement of judicial protection, as safeguarded by Article 6 of the ECHR
and Article 47 of the Charter.43 According to settled case law, effective legal pro-
tection requires that courts must comply with the principle of judicial indepen-
dence, a principle that presupposes certain rules:

particularly as regards the composition of the body and the appointment, length of
service and grounds for abstention, rejection and dismissal of its members, that are
such as to dispel any reasonable doubt in the minds of individuals as to the imper-
viousness of that body to external factors and its neutrality with respect to the
interests before it.44

In the case at hand, it was clear to the European Court of Justice that the Court
of Appeal of Wroclaw was a court that was called upon to rule on the application
and interpretation of a provision of EU law, namely Directive 93/13, and so the
Wroclaw court must comply with the requirements of effective judicial protection
under Article 19(1) TEU and Article 47 of the Charter.45 That said, the substantive
analysis of the European Court of Justice closely followed the Opinion of Advocate
General Bobek. Regarding the allegation that one of the judges of the panel was
appointed during the communist regime in Poland, the European Court of
Justice pointed out that the judicial system complied with the Copenhagen criteria,
and that no information had been provided about how the circumstances surround-
ing the initial appointment would enable any external agent to exercise any undue
influence today.46 Therefore, for the European Court of Justice, the initial appoint-
ment during the communist regime could not:

per se be regarded as capable of giving rise to legitimate and serious doubts, in the
minds of individuals, as to the independence and impartiality of that judge in the
exercise of subsequent judicial functions.47

Finally, in relation to the appointment of the judges by a resolution of the
National Council of the Judiciary, in a composition that was declared unconsti-
tutional by the Polish Constitutional Court, the European Court of Justice also
followed a formal and functional reasoning to determine whether the requirement

42Ibid., paras. 89-90.
43Ibid., paras. 89 and 91.
44Ibid., para. 95.
45Ibid., para. 92.
46Ibid., para. 106.
47Ibid., para. 107.
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of ‘established by law’ was fulfilled. The Luxembourg court connected Article 47
of the Charter with the case law of the European Court of Human Rights about
Article 6 ECHR, via Article 52(3) of the Charter.48 According to the case law on
this matter, this right to a tribunal established by law was closely connected to the
requirement of independence, as both requirements have in common the fact that
they seek to guarantee the separation of powers and maintain public confidence in
the judiciary.49

Furthermore, the case law of the European Court of Human Rights and the
judgment of the European Court of Justice in Simpson established that the objec-
tive of the requirement to be ‘established by law’ was that the organisation of the
judiciary does not depend on the executive, but on a law approved by the legisla-
ture.50 A breach of the legal procedure for the appointment of judges can, there-
fore, entail an infringement of the requirement that a tribunal be ‘established by
law’.51 However, not every error may lead to such a conclusion – only those:

of such a nature as to cast doubts on the independence and impartiality of that
judge and, accordingly, on whether a formation which includes that judge can be
considered to be an ‘independent and impartial tribunal previously established by
law’ within the meaning of EU law.52

Regarding the declaration of unconstitutionality of the relevant formation of
the National Council of the Judiciary, the European Court of Justice pointed
out that the Constitutional Court based its decision on the term of office of
the members and the system of distribution of appointments among Polish
courts.53 Unlike other cases in which the unconstitutionality was based on the
extreme influence of the executive and the legislative on the selection of members
of the National Council of the Judiciary,54 the European Court of Justice here,
following the Advocate General, considered that the breach was not serious
enough to call ‘into question the independence of that body or, consequently,
of giving rise to doubts, in the minds of individuals, as to the independence
of the judges concerned with regard to external factors’.55

48Ibid., para. 116.
49Ibid., para. 117. The ECJ referred to the ECtHR case of Astrasson v Iceland (231 and 233), as

well as C-487/19 (124).
50Ibid., para. 121.
51Ibid., para. 122.
52Ibid., para. 123.
53Ibid., para. 125.
54Ibid., para. 127. The ECJ referred to the ECtHR case Reczkowicz v Poland (276), Case C-585/

18 and C-791/19.
55Ibid., para. 126.
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C

Addressing the concern of ‘blind spots’ in the preliminary reference procedure after
Banco Santander

In Getin Noble Bank, the European Court of Justice was confronted in the admis-
sibility stage with a difficult dilemma due to the particularities of the Polish con-
text. On the one hand, the referring judge was surrounded by serious accusations
regarding his independence and impartiality, including whether he was appointed
according to Polish and EU standards. For some authors, it was clear that one of
the goals of the referring judge was to obtain some kind of legitimation from the
European Court of Justice if the preliminary reference was admitted.56 On the
other hand, accepting the Ombudsman’s request on inadmissibility, by applying
strictly the criteria developed in previous case law for Article 267 TFEU (dis-
cussed futher below), could potentially lead to a blocking of all preliminary refer-
ences coming from the entire Polish judiciary, whose independence was impaired
not only because of the system of appointments but also because of a new disci-
plinary regime that introduced sanctions because of the content of the judicial
decisions, even those just requesting a preliminary ruling.57

The legal argument to challenge the admissibility of the preliminary reference
made by the single judge of the Supreme Court was clearly based in the case law of
the European Court of Justice about what a ‘court or tribunal’ is for the purposes
of Article 267 TFEU.58 As we know, this line of cases started with the early Vaasen
Göbbels case, which questioned whether the Scheidsgerecht (Arbitration Tribunal
of the Fund for non-manual workers employed in the mining industry) could be

56In this sense, authors like Filipek point out that probably ‘the questions posed were not really
made in order to obtain an interpretation of EU law to assist in the resolution of the domestic dis-
pute, but rather in order to “authenticate” him as a judge of the Supreme Court; challenge previous
judicial appointments as a “counterbalance” to the questioning, by other judges, of the status of
“new” judges appointed since 2018; as well as to support the Government’s claim of the need
to “decommunize” the Polish courts as a rationale for changes in the judiciary’. See F. Filipek,
‘Drifting Case-law on Judicial Independence: A Double Standard as to What Is a “Court”
Under EU Law? (CJEU Ruling in C-132/20 Getin Noble Bank)’, Verfassungsblog, 13 May
2022, https://verfassungsblog.de/drifting-case-law-on-judicial-independence/, visited 27 March
2023. See also M. Krajewski, ‘Annushka Has Already Spilled the Oil: The Status of Unlawful
Judges before the Court of Justice (M.F. C-508/19 and Getin Nobel Bank C-132/20)’, EU
Law Live, 5 April 2022, https://eulawlive.com/op-ed-annushka-has-already-spilled-the-oil-the-
status-of-unlawful-judges-before-the-court-of-justice-m-f-c%E2%80%91508-19-and-getin-nobel-
bank-c-132-20-by-michal-krajewski/, visited 27 March 2023.

57Reyns, supra n. 5, p. 26, 39-40. I will come back to this point in the discussion about ‘blind
spots’ below.

58We have already mentioned above that this remark is the starting point of the reasoning of the
ECJ, para. 66.
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considered a court or tribunal for the purposes of Article 267 TFEU.59 In this
case, the European Court of Justice established that the preliminary reference
was admissible, despite the fact that the organ did not fall within the judicial
power under Dutch law. The Court made its own assessment focused on elements
such as the constitution of the organ under Netherlands law, its permanent
nature, the application of adversarial rules of procedure similar to those used
by ordinary courts of law, its compulsory jurisdiction and its obligation to apply
rules of law.60

Since Vaasen Göbbels, the European Court of Justice has introduced and devel-
oped the elements that should be considered for the assessment of whether a
national body is a ‘court or tribunal’ under Article 267 TFEU. The famous
Dorsch criteria pool the elements mentioned in previous case law and establish sev-
eral requirements that must be complied with by an organ which wants to engage in
a dialogue with the European Court of Justice: it must be established by law; it must
be permanent; its jurisdiction must be compulsory; the procedure must be inter
partes; it must apply rules of law; and it must be independent.61 These criteria
are, to a greater or lesser extent, present in cases in which the European Court
of Justice had to determine whether arbitration courts,62 economic and administra-
tive courts,63 competition authorities,64 administrative bodies,65 courts of audi-
tors,66 professional bodies,67 ombudsmen,68 appeal committees,69 patent
courts,70 registrars71 or giudice di pace72 were ‘courts or tribunals’ with the ability
to engage in a dialogue through the Article 267 TFEU procedure.73

59ECJ 30 June 1966, Case C-61/65, Vaassen-Göbbels, p. 266.
60Ibid., p. 273.
61ECJ 17 September 1997, Case C-54/96, Dorsch Consult, para. 23.
62ECJ 23 March 1982, Case C-102/81, Nordsee.
63ECJ 21 March 2000, Case C-110/98, Gabalfrisa.
64ECJ 16 July 1992, Case C-67/91, Dirección General de Defensa de la Competencia/Asociación

Española de Banca Privada y otros; ECJ 31 May 2005, Case C-53/03, Syfait.
65ECJ 31 January 2013, Case C-394/11, Valeri Hariev Belov.
66ECJ 19 December 2012, Case C-363/11, Epitropos tou Elegktikou Sinedriou sto Ipourgio

Politismou kai Tourismou sIpourgio Politismou kai Tourismo.
67ECJ 29 November 2001, Case C-17/00, De Coster.
68ECJ 10 December 2009, Case C-205/08, Umweltanwalt von Kärnten.
69ECJ 6 July 2000, Case C-407/98, Abrahamsson.
70ECJ 14 June 2007, Case C-246/05, Häupl.
71ECJ 16 February 2017, Case C-503/15, Margarit Panicello.
72ECJ 16 July 2020, Case C-658/18, UX v Governo della Repubblica italiana.
73For a detailed study of this case law see J. Rodríguez Medal, ‘Concept of a Court or Tribunal

under the Reference for a Preliminary Ruling: Who Can Refer Questions to the Court of Justice of
the EU?’, 8(1) European Journal of Legal Studies (2015) p. 104.
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If we examine the list of organs analysed under the lens of Article 267 TFEU,
we can easily see that they are not strictly courts or tribunals under national law.
But, as they intervene in the application of EU law, the application of the Dorsch
criteria – and overall, that of independence – has been usually quite flexible,
‘allowing a broad variety of Member State entities to submit preliminary referen-
ces, thereby furthering Article 267’s underlying objective of ensuring a uniform
interpretation and application of EU law throughout the Member States’.74

This flexible approach, however, has been the subject of strong criticism,
including the famous words of Advocate General Ruiz-Jarabo Colomer, who con-
sidered the flexible interpretation of the European Court of Justice inGabalfrisa as
the culmination of ‘the gradual relaxation observed in the case-law of the Court of
Justice in relation to the requirement of independence’.75 Challenges to the rule of
law over the past decade have led the European Court of Justice to adapt some-
what to this criticism, a movement that started outside the framework of Article
267 TFEU, but which has finally affected the interpretation of the Dorsch criteria.

As we know, it was in theWilson case that the European Court of Justice began
to depart from a flexible view of independence towards a stricter one. Following
the case law of the European Court of Human Rights on Article 6(1) of the
ECHR, the European Court of Justice explained that judicial independence
has both an external dimension – which implies that the body is protected against
external intervention or pressure – and an internal one – which implies, in brief,
impartiality regarding the interests of the parties in conflict.76 While the judgment
inWilson only concerned the Directive on the free movement of lawyers, the rule
of law backsliding in the EUmotivated the European Court of Justice to continue
developing a substantive approach to the concept of ‘independence’ in the context
of Article 19 TEU and Article 47 of the Charter in the well-known cases of ASJP77

and Commission v Poland.78

This approach, however, did not end the rule of law saga. In the case of Banco de
Santander, it was asked whether the Tribunal Económico-Administrativo Central
(Spanish Central Tax Tribunal) was a ‘court or tribunal’ in the sense of Article 267
TFEU.79 The question had already been answered positively two decades earlier in
Gabalfrisa, when the European Court of Justice – despite to the Opinion of
Advocate General Saggio80 and the Spanish scholarship pointing out that these

74Broberg and Fenger, supra n. 3, p. 12.
75Opinion of AG Ruiz-Jarabo Colomer in Case C-17/00, De Coster, para. 26.
76ECJ 19 September 2006, Case C-506/04, Wilson, paras. 51-52.
77ECJ 27 February 2018, Case C-64/16, Associação Sindical dos Juízes Portugueses.
78ECJ 24 June 2019, Case C-619/18, Commission v Poland.
79ECJ 21 January 2020, Case C-274/14, Banco de Santander.
80Opinion of AG Saggio in Case C-147/98, Gabalfrisa.
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organs were not of a judicial nature and had no internal independence81 – consid-
ered that the Spanish law regulating tax tribunals ensured:

a separation of functions between, on the one hand, the departments of the tax
authority responsible for management, clearance and recovery and, on the other
hand, the Tribunales Económico-Administrativos which rule on complaints lodged
against the decisions of those departments without receiving any instruction from
the tax authority.82

In Banco de Santander, due to new developments in the case law within the frame
work of Article 19 TEU and Article 47 of the Charter, the European Court
of Justice expressly decided to ‘re-examine’ its previous approach to the element
of ‘independence’ for the purposes of Article 267 TFEU.83 Referring, among others,
to the previous cases in ASJP and Commission v Poland, the European Court of
Justice carried out a substantive analysis of the internal and external dimensions
of the independence of the Tribunales Económico-Administrativos, concluding
that they do not fulfil the criteria of independence in either of these dimensions.84

This hardening of the criteria of independence in the framework of Article 267 TFEU
was later confirmed in Anesco, where the European Court of Justice, contrary to
what had been stated almost 30 years before,85 concluded that the Spanish national
competition authority did not fulfil the requirements of independence either.86

With Banco de Santander, the European Court of Justice restricted the inter-
pretation of the concept of ‘court or tribunal’ which had been, according to the
scholarship, quite ambiguous.87 Some authors have even considered that, with
this change of course towards a stricter review of what a ‘court or tribunal’ is
in accordance with the requirements of Article 19 TEU, the European Court
of Justice had finally put ‘things in place’.88 By contrast, authors like Reyns

81See, among others, J. Banacloche Palao, ‘Los Tribunales Económico-Administrativos’, 17(2)
Impuestos, Revista de doctrina, Legislación y Jurisprudencia (2001) p. 1; R. Alonso García, ‘La noción
de órgano jurisdiccional a los efectos de activar la cuestión prejudicial europea’, in C.J. Moreiro
González et al. (eds.), Libro homenaje a Dámaso Ruiz-Jarabo Colomer (Consejo General del
Poder Judicial 2011) p. 147; M. Le Barbier-Le Bris, Le juge espagnol face au droit communautaire
(Apogée 1998) p. 347.

82Gabalfrisa, supra n. 63, para. 39.
83Banco de Santander, supra n. 79, para. 55.
84Ibid., paras. 56-80.
85ECJ 16 July 1992, Case C-67/91, supra n. 64.
86ECJ 16 September 2020, Case C-462/19, Anesco, paras. 35-51.
87See, among others, T. Tridimas, ‘Knocking on Heaven’s Door: Fragmentation, Efficiency and

Defiance in the Preliminary Reference Procedure’, 40(1) CMLR (2003) p. 9.
88P. Concellón Fernández, ‘El concepto de órgano jurisdiccional nacional: una noción en per-

manente revisión’, Revista de Derecho Comunitario Europeo (2020) p. 629 at p. 638.
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believed that the Court had tied ‘a dangerous knot’ giving the same content to the
notion of ‘independence’ in the admissibility of preliminary references and in
questions regarding rule of law infringements.89 The consequence of this harden-
ing of the admissibility review could be a ’structural inadmissibility’ of the pre-
liminary references coming from the judiciaries of some member states and,
therefore, ‘a blind spot on the radar of the Court of Justice’.90 To avoid the risks
of structural inadmissibility coming from the alignment of independence under
Article 267 TFEU and Article 19 TEU, Reyns proposed that each autonomous
concept of ‘court or tribunal’, and its attached element of independence, should
be assessed in its own context.91

The previous proposal is mostly based in the Opinion of Advocate General
Wahl in Torresi, who warned that an ‘overly strict application’ of the case law
resulting from Wilson to the framework of Article 267 TFEU would produce
a result opposite to those intended by Article 6 ECHR and Article 47 of the
Charter, as a rigid interpretation could deprive individuals of the possibility of
having their cases heard before the European Court of Justice.92 This line of rea-
soning was followed by Advocate General Bobek in Pula Parking and again, as we
have already seen, in Getin Noble Bank, where he defended that the different pur-
poses of the provisions of EU law referring to ‘court or tribunals’ should lead to
different approaches to the application of the same criteria of independence.93

Even more emphatic was Advocate General Tanchev in A.K., where he pointed
out that the assessment of a ‘court or tribunal’ under Article 267 TFEU should be
a qualitatively ‘different exercise’ than the assessment under Article 19(1) TEU
and Article 47 of the Charter, considering that the purpose of the preliminary
reference was to establish a judicial dialogue among the European Court of
Justice and national courts to ensure the uniform interpretation of EU law.94

Naturally, we could argue that the judgment in Banco Santander did not create
any risk of ‘blind spots’ in the sense argued by Reyns and the Advocates General,
as it was clear not only from that case, but also from previous case law on Article
267 TFEU, that the test of what is a ‘court or tribunal’ was only applied to organs
that were not ‘courts or tribunals’ under national law, including the Tribunales
Económico-Administrativos. However, it is also clear that the European Court of
Justice had never specifically excluded the application of the Dorsch criteria to
organs with such qualification under national law. The proof that such danger
was not merely hypothetical is obvious from the admissibility test that the

89Reyns, supra n. 5, p. 39.
90Ibid.
91Ibid, p. 42-50.
92Opinion of AG Wahl in Case C-58/13 and C-59/13, Torresi, paras. 47-53.
93Opinion of AG Bobek in in Case C-551/15, Pula Parking.
94Opinion of AG Tanchev in Case C-585/18 and C-619/18, AK, paras. 110-113.
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European Court of Justice had to carry out in Getin Noble Bank due to the alle-
gations presented by the Polish Ombudsman.

As mentioned above, the European Court of Justice, instead of carrying out an
examination of the Dorsch criteria according to the functional criteria proposed by
Advocate General Bobek, decided to solve the risk of cutting the dialogue with
certain national courts, clarifying that ‘in so far as a request for a preliminary rul-
ing emanates from a national court or tribunal, it must be presumed that it sat-
isfies those requirements’.95 This presumption has been fiercely criticised in a
recent article by Kochenov and Bárd, who consider that the ‘high standard’ estab-
lished in Banco Santander ‘came to an abrupt end with Getin Noble Bank’, impos-
ing a standard which is ‘a denial of what Article 6 ECHR and Article 19 TEU
requires’ and is contrary to the core of the rule of law as established by the
European Court of Justice and the European Court of Human Rights in previous
case law.96 From my point of view, however, the presumption does not necessarily
constitute a break with the rule of law jurisprudence of the European Court of
Human Rights and the high standard introduced in Banco Santander. The rebuttal
of such presumption, as I will explain, is key to interpreting the presumption in
Getin Noble Bank in line with the previous case law.

According to the European Court of Justice, the presumption derives from the
very limits of its competence, considering that ‘it is not the function of the
European Court of Justice to determine whether the order for reference was made
in accordance with the rules of national law governing the organisation of the
courts and their procedure’.97 This acknowledgement, which allows the introduc-
tion of the new presumption clarifying the case law regarding Article 267 TFEU,
is completed with an additional acknowledgment: that other national and inter-
national courts do have the function of determining whether or not national
courts or tribunals, even if qualified as such under national law, are independent
and impartial tribunals. As we have seen above, the European Court of Justice has
added that the presumption may be rebutted by a final decision of a national or
international court that:

95Getin Noble Bank, supra n. 6, para. 74.
96Kochenov and Bárd, supra n. 4, p. 153-154.
97Getin Noble Bank, supra n. 6, para. 70. However, authors like Bustos Gilbert have already iden-

tified in the solution offered by AG Bobek for Art. 267 TFEU the essence of a ‘Solange in reverse’:
‘accepting some presumption of equivalence in favour of national compliance with judicial inde-
pendence seems reasonable. Such a presumption (Solange in reverse) would prevent international
courts from making global assessments of national constitutional designs unless a major affront
to judicial independence within a given member state can be substantiated’. See R. Bustos
Gilbert, ‘Judicial Independence in European Constitutional Law’, 18(4) EuConst (2022) p. 591
at p. 602.
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leads to the conclusion that the judge constituting the referring court is not an
independent and impartial tribunal previously established by law for the purposes
of the second subparagraph of Article 19(1) TEU, read in the light of the second
paragraph of Article 47 of the Charter.98

Apart from final decisions that may be taken by the competent national court
regarding judicial independence, and focusing on the part of international courts,
the only one that I can think of that has the competence to decide that a national
court is not independent, impartial, or established by law is the European Court of
Human Rights.99 That court has declared that the referring formation of the Polish
Supreme Court does not fulfil the requirement of ‘established by law’ of Article 6
ECHR,100 so we could say – following the rebuttal of the presumption of the
European Court of Justice in Getin Noble Bank – that preliminary references from
such formation of the Polish Supreme Court will not be admissible in the future.101

It may be also possible that by ‘international court’, the European Court of
Justice is also indirectly referring to its own assessments, not in the admissibility
stage but at the merits stage. Imagine, for instance, that the European Court of
Justice had declared that the Appeal Court of Wroclaw did not fulfil the require-
ments of Article 19(1) TEU and Article 47 of the Charter.102 Then, under Getin
Noble Bank, no more preliminary references would be admitted from that court,
until the deficiencies detected under Article 19(1) TEU and Article 47 of the
Charter had been repaired. This leads us also to conclude that, when an institution
is labelled as a ‘court or tribunal’ in a member state, a negative outcome resulting
from an analysis under Article 19(1) TEU and Article 47 of the Charter will allow
the European Court of Justice to refuse, in future cases, requests from such organs
to engage in a judicial dialogue through the preliminary reference procedure.

Therefore, instead of following the ‘three levels of intensity’ review of the one
and only principle of judicial independence proposed by Advocate General
Bobek, the European Court of Justice closed the circle started in Banco
Santander, in such a way that the assessment of what is a ‘court or tribunal’ in
the framework of Article 267 TFEU will involve an examination of Article

98Getin Noble Bank, supra n. 6, para. 72.
99This is particularly the case of the ECtHR, whose case law on the rule of law and judicial inde-

pendence is linked to that of the ECJ. See in this regard R. Spano, ‘The Rule of Law as the Lodestar
of the European Convention on Human Rights: The Strasbourg Court and the Independence of the
Judiciary’, 2(3) European Law Journal (2021) p. 211.

100ECtHR 3 February 2022, No. 1469/20, Advance Pharma sp. z o.o v Poland.
101I must point out here that the judgment of the ECtHR in Advance Pharma was not final at the

time of the closing of the oral arguments in Getin Noble Bank.
102Although I have not analysed the merits of the case, it should be noted here that the ECJ

declared in Getin Noble Bank that the Appeal Court of Wroclaw fulfils such requirements. See paras.
106-107.
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19(1) TEU and Article 47 of the Charter in two scenarios. On the one hand, if the
referring body is not a court or tribunal under national law, the examination of the
Dorsch criteria in the stage of admissibility will include, after the judgment in
Banco Santander, an assessment of judicial independence under Article 19(1)
TEU and Article 47 of the Charter. On the other hand, if the referring body
is a court or tribunal under national law, the European Court of Justice will
not carry out, in principle, an examination of the Dorsch criteria. Only if a final
decision has been taken by a national or international court – here we also con-
sider that a decision on the merits by the European Court of Justice should be
included – that points out that the referring court is not an independent and
impartial tribunal previously established by law, will the assessment be done under
‘the second subparagraph of Article 19(1) TEU, read in the light of the second
paragraph of Article 47 of the Charter’, thereby closing the circle of a single under-
standing and assessment of the principle of judicial independence.

In my view, the contextual interpretation in three levels offered by Advocate
General Bobek would, in the long term, have brought more clarity than the path
taken by the European Court of Justice, as it directly explained which criteria a
national authority had to comply with in order to submit a preliminary reference
and pass the admissibility test. By contrast, the solution of the European Court of
Justice has, in the short term, the advantage of maintaining and facilitating dialogue
with organs that are part of the judicial power of a member state without the need to
apply, in most cases, an admissibility test regarding independence. However, in
those cases where there is a national or international judicial decision questioning
the independence of the referring body, the European Court of Justice would have
to carry out an examination of whether such decision ‘leads to the conclusion’ –
thereby such external decision does not have an automatic effect – that the referring
authority is not independent for the purposes of EU law. Such an assessment may
become difficult in scenarios such as in Poland, where there are ‘battles of judges’
accusing each other of lack of independence. In addition, this path still poses the
risk – like the proposal of Advocate General Bobek – that courts which can make a
preliminary reference today will not be able to do so in the future.103

Nevertheless, maintaining such a dialogue, even temporarily, helps the purpose
of ‘uniformity’ intended by the preliminary reference procedure. At the same time,
the fact that an organ – even if we have doubts about its independence – can ask the
European Court of Justice about the interpretation or validity of EU law is not
necessarily contrary to the right to an effective judicial remedy. As brilliantly
explained by Advocate General Wahl in Torresi:

103See L. Pech and S. Platon, ‘How Not to Deal with Poland’s Fake Judges’ Requests for a
Preliminary Ruling’, Verfassungsblog, 28 July 2021, https://verfassungsblog.de/how-not-to-deal-
with-polands-fake-judges-requests-for-a-preliminary-ruling/, visited 27 March 2023.

338 Alejandro Sánchez Frías EuConst (2023)

https://doi.org/10.1017/S157401962300007X Published online by Cambridge University Press

https://verfassungsblog.de/how-not-to-deal-with-polands-fake-judges-requests-for-a-preliminary-ruling/
https://verfassungsblog.de/how-not-to-deal-with-polands-fake-judges-requests-for-a-preliminary-ruling/
https://doi.org/10.1017/S157401962300007X


[a] strict application of the requirements under Article 6 of the ECHR and Article
47 of the Charter is necessary to strengthen the protection of individuals and
ensure a high standard of protection of fundamental rights. However, an overly
strict application of the criteria laid down in the Court’s case-law on the admissi-
bility of references under Article 267 TFEU would risk producing the opposite
result: individuals would be deprived of the possibility to have the ‘natural judge’
(the Court of Justice) hear their claims based on EU law and, as a consequence, the
effectiveness of EU law throughout the European Union would be weakened.104

Of course, we should be careful not to equate the presumption of Getin Noble
Bank applied in the admissibility stage with a ‘validation’ of the referring national
court under the optics of Article 19 TEU and Article 47 of the Charter, as some
authors fear.105 In this sense, the European Court of Justice was quite clear in
establishing, apart from the analysed rebuttal, that the presumption:

applies solely for the purposes of assessing the admissibility of references for a pre-
liminary ruling under Article 267 TFEU. It cannot be inferred from this that the
conditions for appointment of the judges that make up the referring court neces-
sarily satisfy the guarantees of access to an independent and impartial tribunal pre-
viously established by law, for the purposes of the second subparagraph of Article
19(1) TEU or Article 47 of the Charter.106

To sum up, since the decision in Getin Noble Bank, it seems that the European
Court of Justice will admit preliminary references coming from courts or tribunals
labelled as such under domestic law, unless a final judicial decision from a national
or international court can lead to the conclusion that the referring court is not
independent, impartial and established by law for the purposes of Article
19(1) TEU, read in light of Article 47 of the Charter. Nevertheless, while a solu-
tion based on the national labelling of what is a court or tribunal serves the
European Court of Justice in reducing the risks of creating ‘blind spots’ after
the judgment in Banco Santander – at least while a decision from a national
or international court has not been taken – it also has an impact on the nature
of what has traditionally been known as the autonomous concept of ‘court or
tribunal’ in Article 267 TFEU.

104Opinion of AG Wahl in Torresi, supra n. 92, para. 49.
105Kochenov and Bárd, supra n. 4, p. 153.
106Getin Noble Bank, supra n. 6, para. 74.
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Still an autonomous concept after Getin Noble Bank?

In his analysis about whether the referring court is an independent body estab-
lished by law, Advocate General Bobek suggests that ‘[t]he concept of “court or
tribunal” within the meaning of Article 267 TFEU is an autonomous concept of
EU law and must be defined independently of denominations and qualifications
under national law’, a meaning which must be determined according to the
Dorsch criteria.107 This qualification of ‘court or tribunal’ as an autonomous con-
cept is in line with the recommendations of the European Court of Justice to
national courts and tribunals in relation to the initiation of preliminary ruling
proceedings, in which it is expressly indicated that the ‘status as a court or tribunal
is interpreted by the Court as an autonomous concept of EU law’.108

From my perspective, one crucial point must be made in this regard. Does it
still make sense to talk about the autonomous concept of ‘court or tribunal’ under
Article 267 TFEU, when we now have a presumption according to which a court
under national law is also a court for the purposes of Article 267 TFEU?We could
of course argue that the question is irrelevant, as this autonomous concept has
traditionally been applied in examining organs which were not courts under
national law. However, as we have explained in the previous section, such exclu-
sion of national courts from the Dorsch criteria was never specific, and we had to
wait until the controversy generated after Banco Santander to have a clear pro-
nouncement on the matter by the European Court of Justice in Getin Noble
Bank. Therefore, it is relevant to re-examine the image of ‘court or tribunal’ under
Article 267 TFEU as an autonomous concept in light of this new case law, starting
with what an autonomous concept is.

While it is true that we do not have an absolute and comprehensive definition
of what an autonomous concept is, academics who have analysed this topic in
different normative regimes all agree that the purpose of the autonomous inter-
pretation of a term is to ensure the independence and effectiveness of the provi-
sion of international law vis-à-vis national law.109 If we go to general international
law, authors like Brems point out that autonomous interpretation fits in the gen-
eral rule of Article 31(1) of the Vienna Convention on the Law of Treaties, as it
gives meaning to a term in the context of its own treaty, a meaning that might be
different from the one that the same term has in domestic law.110 This essence of
autonomous interpretation is much clearer if we go to the instruments of

107Opinion of AG Bobek in Getin Noble Bank, supra n. 17, para. 49.
108CJEU, Recommendations to national courts and tribunals in relation to the initiation of pre-

liminary ruling proceedings, 2019/C 380/01, at p. 3.
109For the different dimensions of autonomy see K. Lenaerts et al., ‘Exploring the Autonomy of

the European Union Legal Order’, 81 Heidelberg Journal of International Law (2021) p. 47.
110E. Brems, Human Rights: Universality and Diversity (Martinus Nijhoff 2001) p. 394.
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unification of private international law, an area in which the scholarship has
repeatedly warned that the interpretation of rules of international law via the lens
of national law leads to the nationalisation, or even deformation at the judicial
level, of the rights and obligations assumed by states in the ratification of inter-
national conventions.111

Similar conclusions can be drawn from the framework of the ECHR. In the
famous Engel case, the European Court of Human Rights considered that:

if the Contracting States were able at their discretion to classify an offence as dis-
ciplinary instead of criminal, or to prosecute the author of a “mixed” offence on the
disciplinary rather than on the criminal plane, the operation of the fundamental
clauses of Articles 6 and 7 (art. 6, art. 7) would be subordinated to their sovereign
will.112

In Chassagnou, the European Court of Human Rights was even clearer, stat-
ing that:

if Contracting States were able, at their discretion, by classifying an association as
‘public’ or ‘para-administrative’, to remove it from the scope of Article 11, that
would give them such latitude that it might lead to results incompatible with
the object and purpose of the Convention, which is to protect rights that are
not theoretical or illusory but practical and effective [ : : : ].

The term ‘association’ therefore possesses an autonomous meaning; the classification in
national law has only relative value and constitutes no more than a starting-point.113

After analysing the case law of the European Court of Human Rights on this
matter, Letsas concludes that ‘domestic law classification is relevant but not deci-
sive for the meaning of the concepts of the Convention. This is what the adjective
“autonomous” stands for: the autonomous concepts of the Convention enjoy a
status of semantic independence – their meaning is not to be equated with
the meaning that these very same concepts possess in domestic law’.114 Other
authors arrive at the same conclusion, considering that the interpretation of

111E. Bartin, ‘La doctrine des qualifications et ses rapports avec le caractère national du conflit des
lois’, 31 Collected Courses of the Hague Academy of International Law (1930) p. 521 at p. 614.

112ECtHR 8 June 1976, No. 5100/71; 5101/71; 5102/71; 5354/72; 5370/72, Engel and others v
The Netherlands, para. 81.

113ECtHR 29 April 1999, No. 25088/94; 28331/95; 28443/95, Chassagnou and others v France,
para. 100 (emphasis added).

114G. Letsas, A Theory of Interpretation of the European Convention on Human Rights (Oxford
University Press 2007) p. 42.
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concepts independently from national laws is required to ensure the effectiveness
of any international instrument, and not only of the ECHR.115

Finally, the independence of autonomous concepts towards national law is
even more evident at the EU level. For Charbonneau, these are ‘terms which
are the subject of a uniform definition, distinct from that given by the various
national laws, and which meets the objectives of the treaties’.116 In Unger, the
first case on autonomous interpretation, the European Court of Justice stated that
certain key concepts, such as that of ‘worker’, cannot be interpreted in light of
national law, as it would deprive EU law of all its effects.117 In Ekro, a case fre-
quently quoted by the European Court of Justice when it is going to proceed to an
autonomous interpretation, the Luxembourg Court developed this approach,
stating that:

the need for a uniform application of Community law and the principle of equality
require that the terms of a provision of Community law which makes no express
reference to the law of the Member States for the purpose of determining its mean-
ing and scope must normally be given an independent and uniform interpretation
throughout the Community; that interpretation must take into account the con-
text of the provision and the purpose of the relevant regulations.118

In the development of this formula by the European Court of Justice we can
see that, unlike in the context of the European Court of Human Rights, national
law is not considered here even as a ‘starting point’ of interpretation. This greater
aspiration of autonomy of the EU system is also present in the methods of inter-
pretation chosen to develop autonomous concepts. While the European Court of
Human Rights frequently makes use of the comparative method to look for a
common denominator or consensus among the states on the content of a

115See M. Andenas and E. Bjorge, ‘National Implementation of ECHR Rights’, in A. Follesdal
et al., Constituting Europe: The European Court of Human Rights in a National, European and Global
Context (Cambridge University Press 2013) p. 181 at p. 190; D. Evrigenis, ‘L’intéraction entre la
dimensión internationale et la dimensión nationale de la CEDH: notions autonomes et effet direct’,
in R. Bernhardt et al. (eds.), Völkerrecht als Rechtsordnung (Springer 1986) p. 194 at p. 194-195.

116L. Charbonneau, ‘Notions autonomes et intégration européenne’, 49 Cahiers de droit européen
(2013) p. 21 at p. 22.

117ECJ 19 March 1964, Case C-75/63, Unger. The ECJ highlighted that ‘if the definition of this
term were a matter within the competence of national law, it would therefore be possible for each
Member State to modify the meaning of the concept of “migrant worker” and to eliminate at will the
protection afforded by the Treaty to certain categories of person’ and that the relevant provisions of
free movement of workers ‘would therefore be deprived of all effect and the abovementioned objec-
tives of the Treaty would be frustrated if the meaning of such a term could be unilaterally fixed and
modified by national law’.

118ECJ 18 January 1984, Case C-327/82, Ekro, p. 110.
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concept,119 comparative studies of the law of the EU member states are rarely
made at the European Court of Justice level – and, if it is done, it is not revealed
in the judgments – as the court prefers to focus on teleological methods of
interpretation.120

Considering that the essence of an autonomous concept, both at the interna-
tional and the EU level, is independence vis-à-vis national law, I think that it is
difficult to maintain, after the presumption in Getin Noble Bank, that the concept
of ‘court or tribunal’ in Article 267 TFEU has an autonomous nature in all circum-
stances. In the case of court or tribunals considered as such under national law, the
autonomous nature of the concept might be now excluded for two reasons: first,
because the label of ‘court or tribunal’ in national law activates the presumption that
the national authority is able to make a preliminary reference; and second, because
the only way to break such a presumption is through a final decision of a national or
an international court, therefore leaving the question of whether a national court
fulfils the requirements of what is a ‘court or tribunal’ under Article 267 TFEU to a
national court that will not necessarily respect the principle of uniformity or to an
international court which is not part of the EU system.121

F 

The assessment made by the European Court of Justice in Banco Santander of the
requirement of independence to determine what is a ‘court or tribunal’ for the
purposes of the preliminary reference, under the stricter optics of Article 19
TEU and Article 47 of the Charter, was considered by many an improvement
to the protection of the rule of law, as opposed to the previous multiplication
of standards of judicial independence. For others, however, the homogenisation
of the assessment in the different frameworks of Article 267 TFEU, Article 19
TEU and Article 47 of the Charter dangerously ignored the different contexts
and purposes of each of these provisions, creating the risk of ‘blind spots’ on
the radar of the European Court of Justice. From this point of view, such decon-
textualised interpretation of Article 267 TFEU could lead to a situation in which
the national courts and tribunals of certain member states, whose independence is

119See F. Ost, ‘The Original Canons of Interpretation’, in M. Delmas-Marty, (ed.), The European
Convention for the Protection of Human Rights: International Protection versus National Restrictions
(Martinus Nijhoff 2021) p. 283 at p. 315. See also the Opinion of judge Matscher in ECtHR
28 June 1978, No. 6232/73, König v Germany.

120See the early study of A. Tizzano, La Corte di Giustizia delle Comunita Europee (Pubblicazioni
della Facolta’Giuridica dell’Universita’di Napoli 1967) p. 42; see alsoM. Kiikeri, Comparative Legal
Reasoning and European Law (Kluwer 2001) p. 287.

121However, above I have suggested that this expression may also include the assessments on the
merits made by the ECJ in previous judgments about the national court in question.
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threatened by the executive but nevertheless apply EU law on a daily basis, could
no longer engage in a dialogue with the European Court of Justice.

In Getin Noble Bank, the European Court of Justice seems to have heard this
last concern, establishing the presumption that the Dorsch criteria are fulfilled
when the request for a preliminary ruling emanates from a national court or tri-
bunal. This new presumption has been quickly criticised by those who previously
applauded the approach started in Banco Santander, qualifying the Getin Noble
Bank presumption as an attack against the principles protected by Article 19
TEU and Article 47 of the Charter and against the rule of law jurisprudence
of both the European Court of Human Rights and the European Court of
Justice, helping ‘fake judges’ to legitimise their positions.

In this analysis, by contrast, I have maintained that a comprehensive analysis of
the presumption in its context helps in understanding how the Dorsch criteria
should be applied, and why it is not a step back from the standard established
in Banco Santander, but rather an additional step in the same direction.
Regarding the first part, the European Court of Justice never expressly stated
whether the Dorsch criteria had to be assessed not only with respect to organs that
are not courts or tribunals under national law, but also to courts or tribunals qual-
ified as such under national law. Now, it is clear that these criteria – which, after
Banco Santander, will be examined in the light of Article 19 TEU and Article 47 of
the Charter – will always be applicable to references presented by non-judicial
organs under national law, and that they will be applicable to national courts
or tribunal only when the mentioned presumption is rebutted.

Concerning the presumption, it is extremely important to point out that it is
composed of three parts, all equally important. The first one is the presumption
itself, according to which it must be presumed that national courts comply with
the criteria to present preliminary references under Article 267 TFEU. The second
part is the field of application of the presumption, which specifically excludes its
extension to Article 19 TEU and Article 47 of the Charter, thereby addressing the
concern about the legitimisation of ‘fake judges’. Finally, the third part is the
rebuttal, which renders the iuris tantum presumption inapplicable when a final
decision of a national or international court – and also, from my point of view,
a previous decision on the merits by the European Court of Justice – leads to the
conclusion that the national courts do not respect Article 19 TEU and Article 47
of the Charter. This presumption, in its three parts, at the same time: allows the
dialogue with national courts to be maintained – at least until a potential rebuttal;
avoids the legitimisation of ‘fake judges’; and permits the analysis of the admissi-
bility of preliminary references made by national courts or tribunals under the
higher standard of Banco Santander when the conditions for the rebuttal are met.

Additionally, this commentary has also examined the consequences of the
Getin Noble Bank presumption on the autonomous nature of the concept of ‘court
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or tribunal’ in Article 267 TFEU. In my opinion, this presumption clarifies that it
is an autonomous concept but only in relative terms, as it is greatly dependent on
the application of Article 267 TFEU of the classification of the organ under
domestic law, which is precisely the opposite of what autonomous interpretation
intends to achieve. The elements of the autonomous concept of ‘court or tribunal’
developed in the traditional case law on Article 267 TFEU will remain directly
applicable to preliminary references coming from organs that are not labelled as
national ‘courts or tribunals’, but they will not be applied to those organs qualified
as courts or tribunals under national law, unless there is a rebuttal. It is only in
relation to non-judicial bodies where we can still see the nature of the autono-
mous concepts to its full extent, as it will serve to guarantee the admission of
preliminary references of some of these bodies, even if they are not labelled as
courts or tribunals under domestic law.
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