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Abstract: The upstream framework presented
in public health and medicine considers health
problems from a preventive perspective, seeking
to understand and address the root causes of poor
health. Medical-legal partnerships (MLPs) have
demonstrated the value of this upstream frame-
work in the practice of law and engage in upstream
lawyering by utilizing systemic advocacy to address
root causes of injustices and health inequities. This
article explores upstreaming and its use by MLPs
in reframing legal practice.

Introduction

Three friends were walking down a path along the side
of a river. Suddenly they heard shouting and noticed
someone caught up in the current. The friends jumped
in the river to save the drowning person. As they
saved this person, they could see more drowning peo-
ple coming downstream towards them. They worked
together trying to save as many people as they could,
but quickly became overwhelmed and could not keep
up. One friend started to gather branches and logs to
build a raft which could catch more drowning people,
but it was still not enough to save everyone. After some
time, another of the friends headed to shore and started
walking on the path upstream. In desperation, their
two friends called out: “What are you doing? Where
are you going? We need help!” The friend yelled back,
“T am going upstream to find out how all of these peo-
ple are getting into the river.”

This river parable has been used in public health and
medicine to demonstrate the need for an upstream
approach to solving pervasive and intractable causes
of poor health.2 Theories of upstream practice have
helped guide public health analysis of social and
health-related challenges and problem solving? and
have served as a framework for doctors, and now law-
yers, to identify and address systemic issues at the root
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cause of access to care issues, health inequities, and
poverty.*

Medical-legal partnerships (MLPs) have champi-
oned the application of upstream practice in the law
by utilizing lawyering strategies that seek to address
root causes of poor health through legal care and
social and legal harms through systems-based, impact,
and policy advocacy. 5 These strategies require legal
advocates to step away from the common practice of
addressing high volumes of individual direct advo-

uities, going beyond the traditional medicalized focus
on the symptoms and treatment of the individual.8
The upstream framework requires an evaluation of
the structural, social, and environmental causes of
poor health and thus lends itself to the development
of systemic and structural solutions.

Physician John B. McKinlay credited the upstream
parable story to medical sociologist Irwin Zola and is
known for further developing the theory and introduc-
ing it to the field of public health.® McKinlay observed

This article will explore the origins of the upstream framework and
how it has been conceived in public health and medicine. The article will then
discuss how MLPs have demonstrated the value of upstreaming in the law
and use a case study to showcase how the Pediatric Advocacy Clinic,
an MLP at the University of Michigan Law School, has effectively used
upstream practices to create systems change.

cacy cases and take the path upstream to identify and
address the source of the injustice, harm, or inequity
for the benefit of a wider population. For example, if a
state Medicaid policy is incompatible with federal law
and patients are being denied necessary care to which
they are legally entitled, it is more effective to forgo the
traditional legal strategy of representing each Medic-
aid beneficiary individually in separate fair hearing
requests and, instead, develop strategies upstream at
the source of the problem to correct the policy result-
ing in care denials for the larger group.¢ This upstream
approach is critical for addressing systemic, pervasive,
structural, and generational issues and to stop the oth-
erwise overwhelming flow of individual cases.

This article will explore the origins of the upstream
framework and how it has been conceived in public
health and medicine. The article will then discuss how
MLPs have demonstrated the value of upstreaming
in the law and use a case study to showcase how the
Pediatric Advocacy Clinic, an MLP at the University of
Michigan Law School, has effectively used upstream
practices to create systems change.

I. An Overview of Upstreaming

The concept of “upstreaming” has been attributed to
various scholars and scientists in public health, social
work, medical sociology, medical anthropology, eco-
nomics, environmental studies, medicine, and law.” In
the fields of medicine and public health, this upstream
framework has generally been utilized to promote an
evaluation of root causes of health challenges or ineq-

that most resources are focused downstream, warning
of the short-term nature and futility of such interven-
tions.’® He advocated for more focused attention on
“root causes” of illness.!

To push the river analogy even further, the

task becomes one of furiously swimming

against the flow and finally being swept away
when exhausted by the effort or through
disillusionment with the lack of progress. So long
as we continue to fight the battle downstream,
and in such an ineffective manner, we are
doomed to frustration, repeated failure, and
perhaps ultimately a sicker society.’

McKinlay argued that even efforts at prevention tend
to focus downstream on at-risk behaviors and fail to
identify underlying causes of such behaviors.!?

Johnathon Stoeckle, considered the father of mod-
ern primary care, has also been credited with develop-
ing a vision for upstreaming in medicine.™* A scholar of
Dr. Stoeckle’s work notes that as early as 1966, Stoeckle
“used the [upstream] metaphor frequently, along with
other ways to think about and to intervene in what we
came to call the ‘social origins of illness, much later
leading to the currently favored term ‘social determi-
nants.”® Stoeckle was heavily influenced by commu-
nity health, nursing, and social work in the evolution
of his thoughts on upstreaming.!¢

Since these early discussions of upstreaming in
the 1960s, scholars of public health, social work, and
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medicine have continued to evolve in their focus on
root, macro, or distal upstream causes of health ineq-
uities, injustices, and poverty.'” Upstreaming is often
used synonymously, as Stoeckle suggested, with a
social determinants of health (SDOH) framework.s
The World Health Organization defines SDOH as the
“conditions in which people are born, grow, work, live,
and age, and the wider set of forces and systems shap-
ing the conditions of daily life.””® These determinants
are broad and include societal, community, and struc-
tural influencers such as neighborhood safety, environ-
ment, education, housing, immigration status, access
to care, disability access, racism, financial resources,
and so on.2° The SDOH are now commonly used as
a screening tool in medical practice, public health,
and health law and policy as an acknowledgement of
the factors that influence health and well-being and
as a target of intervention.?! The SDOH framework
has provided a way to consider the social and struc-
tural causes of poor health and health inequities and
thus to identifying upstream structural and systemic
solutions.??

In 2013, Dr. Rishi Manchanda further advanced
the concept of integrating SDOH and upstream
practices in medicine in The Upstream Doctors.?
Through a range of case studies, Dr. Manchanda
illustrated the benefits of identifying and remedying
problems at their source and argued that “the future
of health care depends on growing and supporting
more ‘upstreamists.” These are the rare innovators
on the front lines of health care who see that health
(like sickness) is more than a chemical equation that
can be balanced with pills and procedures adminis-
tered within clinic walls.”?* Dr. Manchanda suggested
“upstreamists” are innovators in looking to the source
of ailments in the places where people “live, work,
eat, and play.”> Like Stoeckle, Manchanda links the
SDOH to upstreaming, describing them as “signifi-
cantly more powerful drivers of wellness than is medi-
cal care” and explaining that they “are shaped by the
power and resources that people have, all of which are
influenced by the policy choices we make as a soci-
ety”?6 As Manchanda suggests, this broader under-
standing of the causes of poor health can provide a
path towards changes in practice to address them.

The American Medical Association’s Organiza-
tional Strategic Plan to Embed Racial Justice and
Advance Health Equity for 2021-2022 drew upon Dr.
Manchanda’s call for upstream strategies and recog-
nized the framework as essential to understanding the
underlying causes of poor health and framing solu-
tions to address health inequities.?” In its Strategic
Plan, the AMA stated:
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Moving upstream to address the political,
structural and social drivers of health and health
inequities, along with working to dismantle the
systems of power and oppression that shape
these drivers, requires action on the societal,
community and individual level.28

This call to action from the largest professional orga-
nization of physicians reflects a growing acceptance of
the wide array of influencers of health and the broader
call for strategies to address the systemic and struc-
tural causes of poor health.

While upstreaming has become an increasingly rec-
ognized framework in public health and medicine, it
is also gaining broader traction as a universal model
of change. Dan Heath’s 2020 book, Upstream: The
Quest to Solve Problems Before They Happen, applies
the upstream problem-solving strategy to a variety of
industries such as education, corporations, and pub-
lic health challenges.2® Heath argued that upstream-
ing is “a declaration of agency: I don’t have to be at the
mercy of these forces-I can control them. I can shape
my world. And in that declaration are the seeds of
both heroism and hubris.”?® As Heath suggests, the
upstream framework is ripe for use by a wide variety
of professions because it lends itself to creative source-
based solutions.

II. Medical-legal Partnerships Bring
Upstreaming to the Practice of Law

While practitioners in medicine and public health
have embraced upstream frameworks in conceptual-
izing solutions targeted at root causes of poor health,
injustice, or inequities, MLPs have demonstrated the
effective application of upstreaming in the practice
of law. MLPs both operate as an upstream method of
healthcare delivery by addressing the legal and social
causes of poor health at the individual patient level,
and as a model for upstreaming as a practice in law
by utilizing strategies to address the sources, policies,
practices, and structures, that are at the root cause of
the health harming legal issues they address.?

MLPs engage in upstreaming by forming inter-
disciplinary partnerships with health care providers
to identify root causes of poor health and working
collaboratively to address them. Through these part-
nerships, MLPs use legal advocacy to address SDOH
by representing individual clients in cases impacting
safety, public assistance, safe housing, access to health
care, accommodations at school, etc.32 For example, if
a patient repeatedly presents to the emergency depart-
ment with symptoms of asthma, the downstream
method of patient care may include prescribing
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breathing treatments for the patient.?? An upstream
approach is to ask the patient about the conditions in
their home or environment that could be causing or
exacerbating the breathing trouble, and then prescrib-
ing a lawyer to address that problem, possibly by send-
ing a demand letter or by suing the patient’s landlord
to remedy unsafe conditions in the home.3*

MLPs also engage in lawyering further upstream
by addressing structural determinants of health and
correcting systemic issues that have broader effects on
recurring individual challenges affecting health and
wellbeing.?s To revisit the example relating to hous-
ing conditions, this might mean using legal advocacy
to file a broader impact case on behalf of similarly
situated tenants, or by engaging in policy advocacy
to change laws and policies governing housing condi-
tions.?® Through these more systemic upstream strat-
egies, a lawyer can address the health-harming con-
dition further upstream at the point of the structure,
policy, or practice.

Among MLP scholars, this systemic upstream
approach has been called patients-to-policy,?” pub-
lic health,?® population health,?® health justice,* and
health equity*' approaches. Scholars have called for
an upstream approach to address a variety of struc-
tural problems such as the opioid epidemic,** child-
hood trauma,*? and the enforcement of the guarantees
of children’s Medicaid.** These upstream frameworks
are critical to prevent the constant downstream flow
of crisis after crisis. By engaging in upstream work,
MLPs strengthen the practice of law by modeling a
new framework for promoting structural change. This
systems-based approach is critical for addressing pov-
erty, oppression, racism, and other structural and sys-
temic drivers of poor health and injustice.**

II1. Upstreaming in Practice: A Case Study
An example of the power of MLPs to work upstream
comes from the Pediatric Advocacy Clinic (PAC), an
MLP between the University of Michigan Healthcare
System (“Michigan Medicine”) and the University of
Michigan Law School.*¢ Law students enrolled in the
clinic represent low-income families on legal issues
connected to child health and wellbeing under the
supervision of clinical faculty at the Law School. The
PAC has embraced upstream practice and successfully
addressed systemic problems at their source.

When students in PAC met Dawn, she was the sec-
ond client referred for assistance getting school sup-
port for a do-not-resuscitate (DNR) order for a termi-
nally ill child. Dawn’s son, Willy, had a degenerative
neurological illness and received treatment from the
palliative care team at the University of Michigan

Children’s Hospital. Willy attended school every day,
but Willy’s school district had a policy that it would
not implement DNR orders without a court order.*”
Practically speaking, this meant that should Willy
suffer cardiac arrest or respiratory failure at school,
school personnel would call 911 and attempt resusci-
tation while waiting for the paramedics. Willy had a
valid DNR order - signed by his parents and physi-
cians instructing caregivers and medical personnel to
refrain from attempting resuscitation - because they
agreed that resuscitation efforts would only cause
Willy pain in his final moments of life.

The PAC had seen this issue before when it repre-
sented the parents of a terminally ill adult child over
whom they had guardianship in a similar case. In that
case, the school district had also required a court order
to comply with the student’s DNR. That school district
expressed that it did not actually oppose DNR orders
— in fact, it was the school’s lawyer who referred the
family to the clinic — it simply required a court to
approve the DNR order’s application in the school set-
ting due to district policy and fear of liability. In this
prior case, the PAC asked the circuit court to require
the school district to honor the DNR order and rule
that the school district’s policy violated a parent’s con-
stitutional right to raise and direct the medical care of
their child. The court opted not to address the broader
constitutional challenge to the district policy and only
addressed the DNR order for that one student, leaving
the problematic policy in place for future families to
deal with.*8

In Dawn’s case, the PAC filed a complaint for declar-
atory judgment asking the court to require the school
district to follow the instructions in Willy’s DNR order
and asking the court to find the school district’s policy
to be an unconstitutional infringement on Willy’s par-
ents’ rights.*® Unfortunately, Willy died in the course
of litigation — he died peacefully, at home with his
family — and the clinic withdrew the case. The case
didn’t end with Willy’s death, however. Instead, it
inspired upstream advocacy.

When Willy died, PAC students, trained in upstream
problem-solving, decided to reassess the clinic’s legal
strategy and explore the issue more broadly to under-
stand the scope of the problem. Dawn was support-
ive and determined that other parents should not go
through months of litigation to enforce their right to
spare their child pain in their final moments of life.

As part of their upstream evaluation, law students
sent Freedom of Information Act (FOIA) requests
to every intermediate school district in the state of
Michigan. The goal was to learn how student DNR
orders were handled throughout the state. When
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the responses came in, it became clear that different
policies existed throughout the state. Many school
districts gave the superintendent authority to decide
whether to follow the instructions of a DNR order,
some set out requirements for the superintendent to
make that decision, others required a committee or
prohibited the honoring of DNR orders outright.>°
The discrepancies among districts made it challenging
for vulnerable families and providers to know what to

This successful advocacy effort, which united a
broad coalition of professionals dedicated to improv-
ing the health and well-being of critically ill students
and their families, underscores the power of MLPs
engaged in upstream advocacy. The PAC and its part-
ners corrected a recurring burden for the parents of
terminally ill children by identifying and addressing
the source of inconsistencies in school district poli-
cies, the state DNR Act’s silence on its application in

schools.

By collaborating with healthcare
professionals, MLPs also educate the

healthcare profession about the power of
interdisciplinary efforts to address systemic
drivers of poor health. MLPs are therefore
uniquely positioned to partner with health
care providers to push upstream to achieve

structural change.

This upstream approach is applicable
to innumerable other advocacy areas as
well. For example, the PAC represented
several children over multiple years who
were having trouble getting continuous
glucose monitors (CGM) that help track
blood glucose for their Type I diabetes
covered by Medicaid managed care com-
panies. The PAC experienced success in
obtaining approval for CGM coverage
by filing fair hearing requests on behalf
of individual families and arguing that
CGMs are medically necessary to man-

expect with regard to sensitive end-of-life decisions
for terminally ill students.

Michigan’s Do Not Resuscitate Procedures Act
(DNR Act) did not make things any clearer. The DNR
Act specified the requirements of executing a valid
DNR order and specified the locations outside of the
hospital in which the orders must be implemented.>
However, the DNR Act was silent as to its application
in schools.

Recognizing a problematic gap in the DNR Act,
the PAC teamed up with palliative care doctors and
nurses, as well as the superintendent of the school dis-
trict Dawn’s son had attended, to launch a statewide
advocacy initiative seeking a law clarifying the obli-
gation of school districts to comply with DNR orders
for students. PAC students reached out to stakehold-
ers across the state — from disability rights groups to
right-to-life organizations and school administrators.
They drafted proposed language to amend the DNR
Act and the Michigan Revised School Code. Together
with a palliative care doctor and nurse as well as their
client Dawn, they arranged for and attended meet-
ings with members of the state legislature who were
interested in cosponsoring these bills. After years of
advocacy by the PAC and palliative care team as well
as legislative testimony from Dawn and the director
of the PAC, the governor signed a bill requiring that
school districts implement properly executed DNRs
for students.”

814

age the disease and should be covered
for children as a matter of federal Medicaid law.?® To
address the problem upstream, the PAC collaborated
with the pediatric endocrinology team at Michigan
Medicine as well as the American Diabetes Asso-
ciation, to pressure the state Department of Health
and Human Services to change its Medicaid policies
around CGM coverage for minors. The pediatric endo-
crinologists compiled data regarding the necessity of
CGM use as part of effective diabetes management,
the PAC wrote a legal memo about the requirements
in federal law to cover medically necessary treatment
for children who have Medicaid, and the American
Diabetes Association leveraged its connections with
the State Department of Health and Human Ser-
vices to turn these changes into a new policy which
recognized CGMs for children as a covered service
under state Medicaid policy.5* Rather than continu-
ing to fight for CGM coverage patient-by-patient, this
multidisciplinary, upstream effort ensured improved
healthcare for children with diabetes throughout the
state of Michigan.

These examples from the PAC demonstrate the
value of upstream lawyering. Without utilizing
upstream strategies, PAC students and faculty would
be frustrated, caught up in the river of filing prelimi-
nary injunctions for pediatric DNR cases and one fair
hearing request after another to obtain approval for
CGMs for children with diabetes. To prevent these
challenges from negatively impacting children and
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parents in the future, it is critical for advocates to
step out of the swirling current and walk upstream
to explore the root source of the issues impacting the
lives of patients and clients.

IV. Conclusion

There comes a point where we need to stop just
pulling people out of the river. We need to go
upstream and find out why they are falling in.

- Desmond Tutu, Nobel Peace Prize laureate,
South African human rights and justice leader.>

In some sense, engaging in legal work with the goal
of affecting a large number — or a class — of people
is not a new concept. Poverty lawyers have employed
impact advocacy and policy work as tools to address
systemic harms since the origins of poverty law.5¢ The
use of the upstream approach by MLPs builds on the
legacy of impact legal work and pushes the legal pro-
fession to consider the root systemic causes of issues
that affect the health and well-being of vulnerable
clients every day. By collaborating with healthcare
professionals, MLPs also educate the healthcare pro-
fession about the power of interdisciplinary efforts
to address systemic drivers of poor health. MLPs are
therefore uniquely positioned to partner with health
care providers to push upstream to achieve structural
change.
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