
RESEARCH ARTICLE

Two concepts of constitutional legitimacy

Alon Harel1 and Adam Shinar2*

1Hebrew University of Jerusalem; member of the Federmann Center for Rationality, the Hebrew University
of Jerusalem, Israel
2Harry Radzyner Law School, Reichman University (Interdisciplinary Center Herzliya), Israel
*Corresponding author. Email: ashinar@runi.ac.il

Abstract
What legitimates constitutions? One standard answer is that constitutions are legitimate
only if they represent the people they govern. This article identifies two different concep-
tions of representation. Representation can be grounded either in the consent or the will of
the citizens or when the constitution reflects the ‘real’ identity of the members of the nation.
Alternatively, it is sometimes stated that the constitution is legitimate because it promotes
justice or, more generally, is grounded in reason.While constitutions are typically grounded
both in claims to represent the people and in claims concerning the justness and wisdom of
the constitutional provisions, we establish that there are two types of constitutions: consti-
tutions that are primarily representational (e.g. the US Constitution) and constitutions that
are primarily reason-based (e.g. the German Constitution). We also show that this distinc-
tion has important ramifications for how constitutions are drafted and ratified, and how
they operate. One central implication is that the legitimacy of constitutions that make weak
claims to representation – for example, constitutions that are imposed by foreign powers –
can still be defended on reason-based grounds.

Keywords: constitution-making; constitutional legitimacy; German Constitution; ratification; reason-based
constitutions; representation; representative constitutions; US Constitution

I. Introduction

It is common to assume that the legitimacy of constitutions hinges on the fact that they are
representative (or expressive) of the people they govern. Numerous scholars have
reiterated this observation and argued that constitutions should express the distinctive
will, identity, character and the values of the nation they govern.1 Representativeness of

©The Author(s), 2022. Published by Cambridge University Press. This is anOpenAccess article, distributed under the terms
of the Creative Commons Attribution licence (http://creativecommons.org/licenses/by/4.0), which permits unrestricted
re-use, distribution and reproduction, provided the original article is properly cited.

1See, for example, David Law, ‘Imposed Constitutions and Romantic Constitutions’, in Richard Albert,
Xenophon Contiades and Alkmene Fotiadou (eds), The Law and Legitimacy of Imposed Constitutions
(Routledge, London, 2019) 38. See also Vicki C Jackson, Constitutional Engagement in a Transnational
Era (Oxford University Press, Oxford, 2010) 155 (characterizing constitutions as forms of national self-
expression).
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constitutions is considered a prerequisite for their legitimacy.2 Why should we be bound
by a constitution which is not ours – a constitution which does not reflect what we want,
judge to be true or who we are?3 Yet, at the same time, many theorists argue that
constitutions can claim legitimacy on the grounds that they promote justice or, more
generally, on the grounds that they are reason-based.4 In such cases, the legitimacy of the
constitution is grounded in the fact that it is just, fair, rightful, efficient and so on. While
most constitutions claim legitimacy on both grounds, we establish that some constitu-
tions are more representational while others are more reason-based, and that the
distinction has important ramifications concerning the ways different constitutions
evolve and operate. Before we briefly describe the two forms by which constitutions
can gain legitimacy, let us concede at the outset that our discussion focuses primarily on
liberal constitutions in the Global North. It is therefore necessary to qualify our descrip-
tion and assert that it is an investigation of two liberal concepts of constitutional
legitimacy.

We use the term ‘representativeness’ in a broad way. By ‘representative constitution’,
we mean a constitution that gains its legitimacy from the fact that it is a reflection of who
the citizens are or what they desire or judge to be true. There is thus an intimate
relationship between the citizens and the constitution, so one can argue that in essence
being governed by the constitution is tantamount to being governed by the citizens
themselves. Perhaps the clearest manifestation of this view is in the Preamble to the US
Constitution, which states: ‘We the People…’These three words have been interpreted to
convey the conviction that the legitimacy of the US Constitution rests upon the fact that it
is nothing but a reincarnation of the ‘real’ or ‘genuine’ will of the American people.5

Often, although not always, representativeness is realized (or is perceived to be
realized) by using real or hypothetical consent. This is why constitutions often require
public acceptance in the form of referenda or elections of representatives that indicate the
willingness of the people to be bound by the constitution. At other times, representative-
ness is a by-product of the fact that the constitutionmirrors (or is perceived tomirror) the
deeply entrenched cultural or moral values of the nation. In both cases, the ideal of
representation of either the judgments or the preferences of the nation, or the nation’s

2The concept of ‘representativeness’ can be construed in many ways. See, for example, Jed Rubenfeld,
Freedom and Time: A Theory of Constitutional Self-Government (Yale University Press, New Haven, CT,
2001); Michael WMcConell, ‘Textualism and the Dead Hand of the Past’ (1998) 66George Washington Law
Review 1127.

3In democratic theory, it is often claimed that representation has instrumental value, and particularly
epistemic value. See David Estlund,Democratic Authority: A Philosophical Framework (Princeton University
Press, Princeton, NJ, 2009). In contrast, instrumentalist arguments of this sort typically cannot be found in
constitutional theory.

4See also Joseph Raz, ‘On the Authority and the Interpretation of Constitutions: Some Preliminaries’, in
Larry Alexander (ed), Constitutionalism: Philosophical Foundations (Cambridge University Press,
Cambridge, 1998) 152.

5For a classical rendition of this idea, see Bruce A Ackerman, We the People: Foundations (Harvard
University Press, Cambridge, MA, 1993). As some theorists have argued, representational legitimacy is the
standard form of legitimacy – especially in the twentieth century. See, for example, Matthias Hartwig, ‘What
Legitimises a National Constitution? On the Importance of international Embedding’, in Armin Von
Bogdandy and Pál Sonnevend (eds), Constitutional Crisis in the European Constitutional Area: Theory,
Law and Politics in Hungary and Romania (Beck/Hart/Nomos, New York, 2015) 311.
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deep values, is considered to be a necessary and often also a sufficient condition for the
legitimacy of constitutions.6

An alternative mode of legitimacy rests on reason rather than representation. What
legitimates reason-based constitutions is reason, namely the fact that such constitutions
are just and fair, and protect the right values. Thus, similarly to the Razian analysis of
authority, the constitution is legitimate because it helps the polity to identify and act in
accordance with right reason.7 To succeed in doing so, the constitution needs to be just or
fair and/or conducive to societal wellbeing. Hence the term ‘reason’, like the term
‘representation’, is used here in a very broad way, which includes any claim concerning
the justness, fairness, rightness or wisdom of the constitutional provisions.8

To put it provocatively, the legitimacy of a constitution need not rest on the fact that it
represents the people whom it governs; it may simply rest on the belief that it is a good or
just constitution and, consequently, it would be conducive to justice or to thewell-being of
the community which it governs.9 Legitimacy is non-representational or reason-based if it
rests upon the conviction that the (procedural, institutional or substantive) aspects of the
constitutional order promote justice, the protection of rights, stability and/or well-being.
Put differently, on the view of reason-based legitimacy, a constitution can be legitimate
simply because it is ‘correct’ – that is, conforms with reason. While most constitutions
gain legitimacy on both representational as well as reason-based grounds, we establish
that some constitutions can be classified as more or less representational or more or less
reason based.

Furthermore, ironically, in times of crisis a constitution that is judged to be good or just
may gain its legitimacy precisely because it is non-representational. In these times, the
politymaywish to distance itself from its own existing values and aspire to be transformed
– that is, to not be governed by a representational constitution, but by a reason-based
constitution. The establishment of the German Basic Law is a good example of such a
constitution. The transformation of the German people was facilitated by entrenching a
constitution that was not fully representational at the time it was drafted and perhaps was
intended to be anti-representational; as the German nation has been corrupted and needs
to be transformed, so ultimately in the future the constitution would become represen-
tational. In such cases, the constitution is legitimate not because it is representative but
because it is just. The hope is that eventually it may become representative if the nation
replicates the constitutional values.

Our point of departure is legitimacy. Famously, legitimacy can be understood either
sociologically (descriptively) or normatively. Sociological (or descriptive) legitimacy is
based on the convictions of the people that the constitution is legitimate and their

6On the differences between these two forms of representation, see Avihay Dorfman and AlonHarel, ‘Law
as Standing’ (2021) 4 Oxford Studies in Philosophy of Law 93.

7Joseph Raz, TheMorality of Law (OxfordUniversity Press, Oxford, 1986) 53; Joseph Raz, ‘The Problem of
Authority: Revisiting the Service Conception’ (2006) 90 Minnesota Law Review 1003. See also Elfes Case,
6 BverfGE 32 (1957), translation available at <https://germanlawarchive.iuscomp.org/?p=9>.

8Reason-based legitimacy can also be called content-based legitimacy, although content-based is often
contrasted with procedure-based legitimacy. For a discussion of content-based conceptions of constitution-
alism, see FrankMichelman, ‘Constitutional Legitimation for Political Acts’ (2003) 66Modern Law Review 1.

9Cf Paul Kahn’s statement that, ‘The “self” of self-government has always been a controversial issue in
constitutional theory. Self-government may find itself in either the universalism of reason or the act of
consent.’ Paul Kahn, ‘Reason and Will in the Origins of American Constitutionalism’ (1989) 98 Yale Law
Journal 449, 452.
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willingness to subject themselves to the constitutional order. When one speaks of
descriptive legitimacy, one inquires whether and why people believe that the constitution
is legitimate:Whatmakes themwilling to be bound by it? Descriptive legitimacy therefore
refers to public sentiments, in particular to the willingness of the public to respect the
constitutional order and regard it as binding. Normative legitimacy refers to the ethical or,
more broadly, normative justifiability of the constitutional order. Normatively a consti-
tution is legitimate if there is at least a prima facie reason to obey its demands. When one
speaks of normative legitimacy, one inquires whether and why people ought to believe
that the constitution is legitimate: What makes them bound by it? Normative legitimacy
therefore refers to the moral justifiability of the constitution.10 This article is devoted
primarily to identifying different types of descriptive legitimacy of constitutions. We
establish that some constitutions are perceived to be legitimate on the grounds that they
represent the people while others are perceived to be legitimate on the grounds that they
conform with reason, but we also hint at some normative aspects of legitimacy of both
types.

The reader may question the importance or significance of this classification of forms
of descriptive legitimacy. To establish the significance of this classification, one first needs
to show that different constitutional traditions rest on different modes of legitimacy and
to establish that this classification has important consequences. In this article, we establish
that representational or reason-based forms of legitimacy influence the ways constitu-
tions are developed and interpreted, particularly the ways in which they are drafted
and/or ratified. The classification is valuable as it can account for prominent features of
the constitutional evolution in the relevant jurisdiction.

Representational constitutions are often endorsed by conducting a participatory
process such as a referendum or elections. Moreover, interpretative methods such as
originalism are typically grounded in representational aspirations. US legal theorists care
about the original public meaning of the Constitution at the time of its ratification partly
because it is the one that represents what Americans as a nation wanted or judged to be
true or just. Further, the opposition to the use of foreign citations has also been dictated by
the conviction that the legitimacy of the Constitution presupposes that it represents the
American people. In contrast, the welcoming of foreign influence in drafting or ratifying
the constitution is characteristic of reason-based constitutions. Finally, we maintain that
the phenomenon of imposed constitutions – those that were forced upon the nation – can
be accounted for in terms of reason-based legitimacy.

Section II describes the differences between representational and reason-based legit-
imacy. We differentiate between two types of representational systems: conventional
representational constitutional systems that use consent or will and naturalist or ethno-
national representational constitutional systems that rest on claims concerning the innate
cultural values of the nation.11 We contrast both types of representational systems with
reason-based systems. Section III looks at paradigmatic cases of representational and
reason-based constitutional systems. It provides examples for each and establishes the

10For a discussion of the different meanings of legitimacy, see David Beetham, The Legitimation of Power
(PalgraveMacmillan, NewYork, 1991) 5–6. See also Richard Fallon, ‘Legitimacy and the Constitution’ (2005)
118Harvard Law Review 1789, 1795–1801. Fallon identifies an additional category, ‘legal legitimacy’, which
is irrelevant to our inquiry here. There are some theorists who believe there is a connection between the two
meanings of legitimacy; in particular, it is claimed that the moral legitimacy of a constitution hinges on broad
acceptance, namely sociological legitimacy.

11For this distinction, see Dorfman and Harel (n 6).

Global Constitutionalism 83

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

20
45

38
17

22
00

01
56

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S2045381722000156


impact of the difference on the constitutional evolution, the methods of interpretation
and the processes of drafting and ratification. Section IV concludes the article.

II. Representational versus reason-based legitimacy

This section presents a classification of constitutional systems in accordance with the
ways in which they are legitimated. We differentiate below between two forms of
legitimacy: representational and reason-based. Given that our focus in this section is
descriptive (or sociological) legitimacy, we rely heavily on the self-understanding of
members belonging to the constitutional traditions. The classification of a constitutional
tradition as falling into representational or reason-based camp rests on the self-
understanding of the constitution shared by politicians, political activists and the public
as a whole.

The self-understanding of members of society can be factually or historically falla-
cious. For instance, if a particular constitutional tradition is legitimated on the grounds
that the constitution reflects (or constitutes) the will of the people, and the evidence for
this is the belief that the people agreed or accepted the constitution, this latter conviction
need not be historically accurate. It is the imagined or perceived realities that determine
the category to which the constitutional tradition belongs, rather than what ‘really
happened’.

Representational constitutionalism

According to theories of representational constitutional legitimacy, the constitution is
legitimate because it is our constitution: it reflects our will or our present values or
foundational convictions – most generally, it reflects who we are. The constitution is a
revivification of the citizens who are governed by it.12 Under this view, the legitimacy of
the constitution hinges on the fact that its provisions entrenchwhat the people want, what
their values are and who they really are. In John Adam’s words, a legislature ‘should be an
exact portrait, in miniature, of the people at large, as it should think, feel, reason and act
like them’.13

Representational legitimacy is grounded in the ideal of self-governance. Under this
ideal, if the constitution is based on the consent or the will or it entrenches the shared
values of the people, it does not violate their autonomy; as a matter of fact, it should count
as an exercise of their autonomy. Typically, this argument is being made on the grounds
that the constitution enshrines government by us – the people; it is an embodiment of our
values and/or collective will, and reflects who we are.14 There are, of course, important

12See Vlad Perju, ‘Constitutional Transplants, Borrowing, and Migrations’, in Michel Rosenfeld and
András Sajó (eds), The Oxford Handbook of Comparative Constitutional Law (Oxford University Press,
Oxford, 2012) 1304; AlonHarel andNoamKolt, ‘Populist Rhetoric, FalseMirroring, and the Courts’ (2020) 8
International Journal of Constitutional Law 746.

13John Adams, ‘Thoughts on Government’, in Charles S Hyneman and Donald S Lutz (eds), American
PoliticalWritingDuring the Founding Era: 1760–1805 vol. I (Liberty Fund,Washington, DC, 1983) 403. Note,
however, that Adams referred to the legislature and not to the Constitution.

14For a discussion and analysis of these themes, see Martin Loughlin, ‘The Concept of Constituent Power’
(2014) 13 European Journal of Political Theory 218; Lucia Rubinelli, Constituent Power: A History (Cam-
bridge University Press, Cambridge, 2020); Joel Colón-Ríos, Constituent Power and the Law (Oxford
University Press, Oxford, 2020).
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differences between these assertions and those may have important ramifications, but
they nevertheless share the view that the legitimacy of the constitution rests on an
intimate bond between the constitution and the people; the people make the constitution
or it reflects who they are, or even constitutes them as a polity so they are bound by it.

But what does the constitution represent? What aspects or dimensions of the people
are being reflected in the constitution? Here, one may differentiate between two types of
representational theories: conventionalist and naturalist. Under the conventionalist
understanding, a constitution represents us because it replicates our will. Under the
naturalist or essentialist understanding, a constitution represents us because it transcribes
our values or ‘objective’ essence as members of a community or as a nation.

Conventionalist theories often require a ceremonial procedure in which people
express their willingness to be bound by the constitution. The duty of the Jews to comply
with the rules of God is traced to a verbal commitment expressed by the words recited by
the Jews: ‘All the words which the Lord hath spoken will we do.’ The will to endorse the
words of God is made salient in this case by making a verbal commitment. In the
constitutional context, the commitment is made salient by conducting a referendum or
elections.

Naturalist theories reject this view. Often the underlying premise of such theories is
that the contingent or empirical will does not replicate who the people really are or what
they really want; it is often superficial or manipulated. Instead, what ought to be
represented are the deeply entrenched cultural or essential innate values of the nation.
Under naturalist constitutionalism, the constitution is ours not because our empirical or
contingent will is transcribed in it, but because our foundational ‘real’ values as a nation
are replicated in it. This indicates that there is an unappreciated similarity between
conventionalist representation and what we label here naturalist representation as in
the latter case: ‘law is originally something held in common, something essentially ours,
something indeed which only exists to the extent that it is embedded in and part of a
shared way of life’.15

To sum up, theories of representational constitutionalism rest on the belief that the
constitution is legitimate because it replicates either the will of the people (conventionalist
constitutionalism) or some objective features of the people – for example, their cultural or
moral values (naturalist constitutionalism). In both cases, representation implies self-
governance on the part of citizens. To the extent that the constitution represents the
people, the people are not governed by others but by themselves, and hence they are free.
Let us contrast this view with reason-based constitutionalism.

Reason-based constitutionalism

Under reason-based constitutionalism, the constitution is legitimate because its content is
just, rational or grounded in reason. In this context, reason should be interpreted broadly;
it means any content-based argument in favor of the constitution. For instance, the
constitution protects basic rights, promotes justice or equality, guarantees stability,
prosperity, or efficiency etc. To determine whether the constitution is grounded in reason,
one ought to examine its content and judge whether its provisions are ones that meet high
standards of morality and justice. For the sake of this article, we do not make any
substantive presuppositions about what reason dictates.

15Jeremy Waldron, Law and Disagreement (Oxford University Press, Oxford, 1999) 56.
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In his theory of authority, Joseph Raz articulated the grounds underlying reason-based
constitutionalism. In his view, law in general and constitutions in particular have
authority when the law is instrumentally valuable in setting out rules and institutions
that help people to comply with the demands of morality and right reason;16 as John
Gardner puts it, ‘the main point of… all law… is to help people to do what they ought to
be doing anyway, quite apart from the law’.17 Hence, the Razian account of the difference
law makes in moral space is one of providing better guidance concerning the demands of
right reason rather than direct (or independent) deliberation on the part of citizens.

Raz and other advocates of reason-based constitutionalism do not deny that what
reason dictates may sometimes depend on people’s opinions, will, preferences, culture or
values. Most likely, an effective and stable constitution is (at least as a general rule) one
that respects the prevailing values of the society it governs.18 But there is a fundamental
difference between regarding the constitution as grounded in the will or the values or the
identity of the people as such (as representational constitutionalists advocate) and
constitutionally entrenching the will or the values of the people as a mere instrument
to facilitate stability or effectiveness as (as reason-based constitutionalism advocates).
Reason-based constitutions may be sensitive to the will of the people or their cultural
values, but this sensitivity rests on pragmatic or instrumental considerations.

In reality, almost all constitutions gain their legitimacy in both a representational and a
non-representational manner. Most famously the US Constitution is perceived to be a
creation of the American people and at the same time a document designed to protect
justice and freedom.19 Yet, as we show below, some constitutions are more (or less)
representational and/or more (or less) reason-based than others and this difference has
important ramifications.

The dichotomy between representational and reason-based constitutional legitimacy
can be analogized to the famous theological dichotomy between voluntarism and intel-
lectualism in theology. One of the classical concerns of theologians has been to address the
relations between God and goodness. Under one view, whatever God wills is good by
virtue of being willed byGod. This view is often labelled ‘theological voluntarism’.20What
is shared by all theological voluntarists is the view ‘that entities of some kind have at least
some of their moral statuses in virtue of certain acts of divine will’. In contrast, anti-
voluntarists adhere to the view that goodness precedes God’s will. The tradition of
intellectualism in theology suggests that God wills the good because it is (correctly)
judged by God to be good. Crudely speaking, under the former view the good is good
because it is willed by God, while under the latter it is willed byGod because it is good. It is
precisely this classical distinction between voluntarism and the so-called intellectualism
that we wish to import from theology to constitutional theory. We suggest that the

16Joseph Raz, The Morality of Freedom (Oxford University Press, Oxford, 1986) 53. Raz applied the very
same analysis to constitutions in Raz (n 4).

17John Gardner, ‘Dagan and Dorfman on the Value of Private Law’ (2017) 117 Columbia Law Review 179,
197. See also Joseph Raz, Between Authority and Interpretation (Oxford University Press, Oxford, 2009) 178.

18Raz (n 16).
19On the duality of US constitutionalism, see Louis Henkin, ‘Rights: American and Human’ (1979) 79

Columbia Law Review 406, 408 (arguing that, ‘Our Constitutionalism, then, has two elements: representative
government and individual rights. Both are confirmed by constitutional compact.’).

20Mark Murphy, ‘Theological Voluntarism’ in The Stanford Encyclopedia of Philosophy, <https://plato.s
tanford.edu/entries/voluntarism-theological>.
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legitimacy of constitutions may be grounded in voluntarism (representational constitu-
tionalism) or intellectualism (reason-based or non-representational constitutionalism).

We turn now to illustrate the relevance of our dichotomy in the real world and, in
particular, to show that some legal systems are primarily representational while other are
primarily reason based. We stress the word ‘primarily’. Because the two types of
legitimacy often coexist, many systems will form some combination along a spectrum
between representation and reason.21 There also exist what can be labelled polarized
systems, where there is a controversy concerning the grounds of legitimacy and different
groups use different forms of legitimacy to promote their constitutional agenda.22 More
generally, we turn to see how our proposed conceptual classification meets constitutional
realities.

III. Conventionalist representation, naturalist representation, reason-based
legitimacy: From constitutional theory to constitutional reality

This section uses examples to illustrate how representational and reason-based consti-
tutionalism operate.We first provide examples to illustrate conventionalist and naturalist
representational constitutions before illustrating the existence of reason-based systems.

Note that classifying a system as falling into one category or another is never an easy
task. It is always the case that one can find arguments that can be classified as represen-
tational or reason based. Political and legal rhetoric never subjects itself to a neat
theoretical analysis. Moreover, many constitutional systems go through different phases,
and the prominent type of legitimacy they have shifts in time. The real challenge is to
judge which type of legitimacy is more dominant at a particular time in a particular
jurisdiction. Yet, even if the reader challenges our classification of a particular system into
one of these categories, it does not undermine the significance of the classification as such.

To illustrate conventionalist representational systems, we discuss theUS system and to
illustrate naturalist representational systems, we use the Hungarian system. To illustrate
reason-based constitutions we use the German and Bosnian examples.

Conventionalist representative constitutionalism

Conventionalist constitutionalism is voluntarist: it rests on the conviction that to be
legitimate, the constitution needs to be grounded in the will of the people. Hence, many
jurists who advocate conventionalist constitutionalism regard institutional mechanisms
such as elections or referenda as essential for legitimacy.

The US Constitution is perhaps the main example of a constitution that is typically
legitimated on conventionalist representational grounds; it is widely believed that it is the
will of the American people that accounts for the normative force of the US Constitution.
To illustrate the representational force of the US Constitution, Bruce Ackerman analo-
gized the US Constitution to a non-realistic painting that may represent the deeper

21Moreover, and to be clear, representational legitimacy may operate in the sense of constituting. One
function of a constitution, at least in some important cases, is to ‘constitute’ the people it purports to govern.
This generative function can be accomplished within the frame of representational theories. On the idea of a
constitution as constituting, seeHanna Fenichel Pitkin, ‘The Idea of a Constitution’ (1987) 37 Journal of Legal
Education 167, 168.

22As we establish below, Israel is a polarized system. See (n 103).
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dimensions of one’s identity thatmay not be represented by a photograph.23 In describing
the Philadelphia convention, James Wilson presented the ambition of the US Constitu-
tion:

[The Constitution] is laid before [the American people] to be judged by the natural,
civil, and political rights ofmen. By their FIAT, it will become of value and authority;
without it will never receive the character of authenticity and power.24

The US Constitution is held out by many to be the premier example of representation-
based legitimacy. But it has not always been so. As Paul Kahn argues, at its founding the
US Constitution was actually based on a unity of reason and will.25 The Constitution
subordinated will (what we call conventionalist representation) to reason, based on a
belief in rationality and what is now called political science. On this view, people should
choose the proposed constitutional design precisely because it is based on reason – that is,
it is the product of science and able to foster the public good, which is the opposite of
private factional interests.26

Now, whereas this view prevailed during the Founding, over time representational
legitimacy assumed a more dominant role. As Kahn argues, attempts to separate reason
and will, science and legitimacy misconceive the original project of American
constitutionalism,27 but they nevertheless succeeded – prompted by the problem of
slavery, which the Constitution ‘solved’ by abdicating reason and surrendering to will,
thus opening a gap between reason and will.28

The focus on will and representation can explain many features characterizing the US
constitutional discourse. First it explains the importance attributed to the (alleged)
participatory process by which the Constitution was drafted and ratified. Second, it
explains the popularity of originalism as an interpretative method. Third, it explains
the resistance of many US judges and constitutional theorists to use foreign sources –
which, under this view, distort the will of the American people. Fourth, it explains the
constant salience of the US Constitution in US political discourse and the extensive use of
constitutional arguments in US politics. While none of these features follows inevitably
from conventionalist representative constitutionalism, they are features that seem to
support the hypothesis that the legitimacy of the US Constitution is grounded in the
preferences and/or judgments of the people. Let us examine more thoroughly each of
these features and its relations with conventionalist representative constitutionalism.

First, US constitutional discourse often rests on assumptions concerning the partici-
patory process by which the US Constitution was drafted and ratified.29 The importance

23Bruce A Ackerman, ‘The Storrs Lectures: Discovering the Constitution’ (1984) 93 Yale Law Journal
1013, 1027–28. Ackerman differentiates between mimetic representation and semiotic representation.

24John Bach McMaster and Frederick D Stone (eds), Pennsylvania and the Federal Constitution, 1787–88
(University of Chicago Press, Chicago, 2011), 331–32, <http://press-pubs.uchicago.edu/founders/docu
ments/v1ch6s18.html>.

25Kahn (n 9) 450.
26Ibid 468, 470, 472.
27Ibid 473.
28Ibid 491.
29See Jack N Rakove, Original Meanings: Politics and Ideas in the Making of the Constitution (Vintage,

New York, 1996)
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attributed to the process of drafting and ratifying characterizes many constitutions.30 The
participation and the public involvement that grant legitimacy are often practised in
different stages of preparing a constitution, including the drafting, consultation, deliber-
ation, adoption and ratification.31 The conventionalist representational legitimation
typically hinges on real or imagined popular endorsement. In the American case, it is
the 1787 Constitutional Convention and the ratification of the Constitution by the states
that are considered to be particularly important. These historical events are of particular
significance because they corroborate – or are believed to corroborate – the voluntary
submission of the American people to the constitutional order.32

Second, originalism is a popular method of constitutional interpretation in the United
States. Originalism is determined to identify the framers’ intent or the understanding of
the people when the Constitution was ratified, independent of political science, reason or
justice. History, the originalists claim, is relevant because it is only by understanding what
the people believed when the Constitution was ratified that we can uphold the commit-
ment to popular sovereignty, which in turn legitimates the Constitution.33 Otherwise, we
are merely inserting our subjective preferences in lieu of the preferences that are
embodied in the Constitution. Originalism indeed rests on various arguments, but
perhaps the most influential is that it is only by being faithful to the original intent or
the ‘original public meaning’ that the Constitution can truly be the product of the will of
the American people and therefore be legitimate.34

Third, and relatedly, there is strong resistance in the United States to the use of foreign
law in constitutional interpretation on the grounds that such use is incompatible with the
sovereignty of the American people. Echoing this view, Justice Scalia has argued that:

The notion that a law of Nations, redefined to mean the consensus of states on any
subject can be used by a private citizen to control a sovereign’s treatment of its own
citizens within its own territory is a 20th century invention… The framers would, I
am confident, be appalled by the proposition that, for example, the Americans’
people democratic adoption of the death penalty could be judicially nullified because
of the disapproving views of foreigners.35

30Zachary Elkins et al, ‘The Citizen Founder: Public Participation in Constitutional Approval’ (2008) 81
Temple Law Review 361.

31Ibid 364.
32Of course, representation as understood then did not include African Americans or women. Due to this

exclusion, the claim that the process by which the Constitution was endorsed was representative cannot
seriously be justified. Thus, to be clear, we do notmean to say that it was in fact representative, only that it was
perceived to be representative, even if that perception is clearly mistaken and misguided. See Akhil Reed
Amar, ‘The Bill of Rights as a Constitution’ (1991) 100 Yale Law Journal 1131 (discussing the ways in which
representation was central to the constitutional debates).

33Kahn (n 9) 506. The most famous democratic defence of originalism can be found in Robert Bork, The
Tempting of America: The Political Seduction of the Law (The Free Press, New York, 1990). It is ironic that,
while originalists hail history, for the Framers history was less important. They were focused on constitution-
making, creating a new constitutional order legitimated by reason and will, where that will was shaped as a
result of citizens stepping outside their particular identities and deliberating about the common good. It was
only later, when the Constitution had to be preserved, that history assumed a more central role.

34See, for example, Keith E Whittington, Constitutional Interpretation: Textual Meaning, Original Intent,
and Judicial Review (University Press of Kansas, Lawrence, KS, 1999).

35Sosa v Alvarez-Machain 542 U.S. 692, 750 (2004) (Scalia J concurring)
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In resisting the use of foreign sources, it is often claimed that such use robs the
American people of their power to rule. It is equated to a situation where others, outside
the constitutional orbit, seek to determine for Americans which norms shall be binding
upon them.36 Put differently, those who object to relying on foreign sources in interpret-
ing the Constitution might also be construed as supporting conventionalist representa-
tional constitutionalism.37

Finally, the historical event in which the people endorsed (or are believed to have
endorsed) the US Constitution is not sufficient to establish conventionalist representa-
tional legitimacy. To realize the ideal of conventionalist constitutionalism, the constitu-
tion needs not only to be accepted by the public at some historical moment but also to be
constantly endorsed and be present in the public sphere; its meaning needs to be
constantly debated and used in political debates. The US Constitution is a paradigmatic
version of such a practice. It was ratified only by (some)White men, but it is nevertheless
venerated by the vast majority of Americans; as such, it is continually endorsed as if it had
been ratified by all.38 In the absence of constant public engagement with the constitution,
constitutions would inevitably suffer from the famous intergenerational dead hand
problem.39 In a famous letter, Thomas Jefferson expressed this concern and maintained
that ‘the earth belongs in usufruct to the living’: the dead have neither powers nor rights
over it.40 To overcome this problem of earlier generations governing later ones, the
Constitution needs to have a persistent presence in the public sphere; each generation
needs to endorse it in light of its own concerns. It therefore follows that under conven-
tionalist representational theories, both the process by which the constitution comes into
being and the ways in which it is being sustained at present in the public consciousness are
crucial for gaining legitimacy.

Conventionalist representational legitimacy is regarded by many theorists as being
shared by all modern constitutions. As Dennis Galligan argued, the people ‘declare the
constitution to be theirs, created by them in the exercise of their authority’.41 Under this
view, the people are the ‘masters of their destiny’, and it is their participation in
establishing the constitution that grants the constitution its authority. But, as we show
below, conventionalist representation is only one form of representational legitimacy,

36See John McGinnis, ‘Foreign to Our Constitution’ (2006) 100Northwestern University Law Review 303;
Richard A Posner, ‘Foreword: A Political Court’ (2005) 119 Harvard Law Review 31, 84–90; Frank H
Easterbrook, ‘Foreign Sources and the American Constitution’ (2006) 30Harvard Journal of Law and Public
Policy 223, 224; Robert J Delahunty and John Yoo, ‘Against Foreign Law’ (2005) 29 Harvard Journal of Law
and Public Policy 291, 297.

37It should be noted that the opposition to the use of foreign sources in theUnited States is relatively recent.
In the past, there has been greater willingness to use foreign sources. See Vicki C Jackson, ‘Constitutional
Comparisons: Convergence, Resistance, Engagement’ (2005) 119 Harvard Law Review 109.

38On the continuous endorsement of the Constitution, see Gene R Nichol, ‘Toward a People’s Constitu-
tion’ (2003) 91 California Law Review 621.

39Axel Gosseries, ‘The Intergenerational Case for Constitutional Rigidity’ (2014) 27 Ratio Juris 528.
40See Thomas Jefferson, ‘A Letter to Madison’, 6 September 1789, <https://founders.archives.gov/docu

ments/Madison/01-12-02-0248>. For a contemporary discussion of this problem, see Axel Gosseries and
MathiasHungerbuhler, ‘Rule Change and Intergenerational Justice’, in Joerg Tremmel (ed),TheHandbook of
Intergenerational Justice (Edward Elgar, Cheltenham, 2006) 106.

41See Denis J. Galligan, ‘The People, The Constitution and the idea of Representation’ in Denis J Galligan
and Mila Versteeg (eds), The Social and Political Foundations of Constitutions (Cambridge University Press,
Cambridge, 2013) 134.
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which is perhaps dominant in the liberal psyche but it is far from being the only or even
the most characteristic form of legitimacy.

Naturalist representational constitutionalism

Naturalist constitutions do not rest on the contingent subjective will of the people
(as advocated by conventionalist theories), but on objective persistent attributes that it
is claimed or believed characterize the nation. The constitution is binding because it
reflects or embodies our ‘true’ or ‘real’ essence or destiny by entrenching the ‘real’ cultural
and moral values of the nation.

Like conventionalist constitutionalism, naturalist constitutionalism is also grounded
in the ideal of self-governance. The only difference is that according to naturalist
constitutionalism, self-governance requires entrenching not the will of the people but
their true and/or objective essential attributes.42 Hence, unlike conventional representa-
tional legitimacy, the constitution can be imposed on us willy-nilly by virtue of our being
part of a particular nation or culture, even if we are not aware of it or endorse it. This
feature is what makes naturalist representational legitimacy dangerous. Yet our primary
interest here is not normative legitimacy but descriptive legitimacy; hence, wemerely wish
to document that some existing constitutions clearly fall into this category and discuss the
consequences following from this fact.

Some Eastern European countries fall into the camp that endorses primarily naturalist
representational constitutionalism. The Hungarian Constitution (the Fundamental Law)
is perhaps the most paradigmatic. It begins with a ‘national avowal’ that contains
nationalist-cultural expressions. Thus the Preamble includes a reference to Saint Stephen
who built the Hungarian state, to Christianity, to the national culture and to various
significant historical events. The most revealing statements appear in the two final
sections of the Preamble, which assert: ‘Our Fundamental Law shall be … a covenant
among Hungarians past, present and future: a living framework which expresses the
nation’s will and the form in which we want to live.’ The last provision of the Preamble
asserts: ‘We, the citizens of Hungary, are ready to found the order of our country upon the
common endeavors of the nation.’While the language seems to indicate the existence of a
covenant (and therefore also echoes the conventionalist representational terminology), it
is not a covenant that rests exclusively on voluntary acceptance; it is determined by the
objective essential natural features of the Hungarian nation and those are embedded in
the Hungarian way of life. Indeed, lest there be any confusion, the Fundamental Law
specifically states that there is ‘one Hungarian nation that belongs together’.43

Moreover, the entire project of the new Hungarian Fundamental Law was not
essentially a legal project. As József Szájer, the head of the drafting committee of the
Fundamental Law, stated:

Maybe we did not need one (a constitution –AH andAS) in a legal sense: you can sip
wine from a plain drinking glass … but for this to be more than just an act of
becoming inebriated, you have to do it in proper style … A constitution defines a
country’s identity – it condenses what we think of our history, achievements and

42See Waldron (n 15).
43Magyarország Alaptörvénye [The Fundamental Law of Hungary], Alaptörvény, Foundation (art D),

translation at <https://njt.hu/translated/doc/TheFundamentalLawofHungary_20190101_FIN.pdf>.
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attainments … Hungary’s previous Constitution did not fulfil this function of
defining the nation’s identity … so it perpetuated many problems and unresolved
issues.44

Arguably, this is merely empty rhetoric, something that often characterizes constitutional
preambles. Such preambles put forward a historical narrative that shapes constitutional
identity, yet that narrative matters little for constitutional practice. This is a mistake for
two reasons: first, preambles have interpretive consequences;45 and second, the Hungar-
ian Fundamental Law draws on the concept of the Hungarian nation developed in the
preamble for interpreting specific provisions. Consider two examples: first, the Funda-
mental Law provides that ‘The protection of the constitutional identity and Christian
culture of Hungary shall be an obligation of every organ of the State’;46 and second,
although the Fundamental Law guarantees a right to freedomof expression, it caveats that
right by providing that ‘The right to freedom of expression may not be exercised with the
aim of violating the dignity of the Hungarian nation.47

To see how the idea of the Hungarian nation and Hungarian identity, reflected in the
Fundamental Law, takes shape in practice, consider theHungarian Constitutional Court’s
2016 decision concerning the European Union’s relocation program for asylum seekers.
To bolster Hungary’s position vis-à-vis the European Union, the (packed) court relied on
the identity provision to hold that:

The Constitutional Court establishes that the constitutional self-identity of Hungary
is a fundamental value not created by the Fundamental Law – it is merely acknow-
ledged by the Fundamental Law. Consequently, constitutional identity cannot be
waived by way of an international treaty – Hungary can only be deprived of its
constitutional identity through the final termination of its sovereignty, its independ-
ent statehood. Therefore the protection of constitutional identity shall remain the
duty of the Constitutional Court as long as Hungary is a sovereign State.48

This passage is remarkable. It explicitly acknowledges that the constitutional identity of
Hungary was not created by the Fundamental Law. The latter merely recognized what
already existed. Thus the will or consent, according to the court, is not especially
significant. What matters is that the Fundamental Law reflects the pre-existing Hungar-
ian identity, and by extension that of the Hungarian people, irrespective of their level of
participation in crafting the new Fundamental Law.

Naturalist representation may be criticized on the grounds that it under-emphasizes
the importance of the constitutional canonization of the national culture. Arguably, as

44Gary Jeffrey Jacobsohn and Yaniv Roznai,Constitutional Revolution (Yale University Press, NewHaven,
CT, 2020) 91, citing Bálint Ablonczy, Conversations on the Fundamental Law of Hungary: Interviews with
József Szájer, Hungarian Member of European Parliament, and Gergely Gulyás, Member of Parliament in
Hungary (Elektromédia, Budapest, 2012) 27.

45On the social significance of constitutional preambles, see Liav Orgad, ‘The Preamble in Constitutional
Interpretation’ (2010) 8 International Journal of Constitutional Law 714.

46Fundamental Law (n 43), Foundation, Art R(4).
47Ibid, Freedom and Responsibility, Art IX(5).
48Decision 22/2016. (XII. 5.) AB on the Interpretation of Article E)(2)of the Fundamental Law, translation

available at <https://hunconcourt.hu/uploads/sites/3/2017/11/en_22_2016.pdf> (emphasis added), cited in
Jacobsohn and Roznai (n 44) 95.
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many theorists have pointed out, national constitutions do not just point out or rest on the
existing fixed identity of the polity, but also ‘redefine the identity of the polity and this act
of re-identification is dependent on … constitutional memory, which canonizes an
interpretation of the past to be remembered as the ground of the whole legal system’.49

Further, constitutions falling into this category entrench a particular and often sectarian
vision of history and grant it salience.50 Naturalist constitutions thus serve to lift a
snapshot of history and cement it into the mental sphere of the nation.51 In this respect,
constitutions also transform rather than merely reflect the ethno-cultural identity.52 This
observation, however, does not undermine our account, which captures not the realities
but the perceived realities – namely not what naturalist constitutions do but what they are
understood publicly to be doing or what they claim or purport to be doing. The vision
underlying national constitutions is not to construct a new identity or even to revise it,
but to replicate an existing one, which is what legitimizes naturalist representational
constitutions.

Naturalist representational constitutionalism also has institutional implications. In
contrast to conventionalist representation, the act of entrenching the Constitution is not
the most significant feature for legitimizing the constitution. This observation was made
explicit by the Hungarian Court when it stated that ‘the constitutional self-identity of
Hungary is a fundamental value not created by the Fundamental Law – it is merely
acknowledged by the Fundamental Law.’ Indeed, the constitution-making process lead-
ing up to the adoption of the new Hungarian Constitution (Fundamental Law) cannot be
considered to have been inclusive, deliberative or sufficiently transparent.53 Thus, to
understand what the Constitution dictates, one needs to investigate who the Hungarians
really or objectively are rather than what they want or judge to be just. Hence, the
Hungarian courts need not inquire into questions of original intent or original public
meaning, which focuses on understandings prevalent at the time of adoption, as even the
founders have no authority to make decisions concerning the values of the Hungarian
nation. It is the given culture and history of the Hungarian nation that they ought to
replicate, rather than the intentions or beliefs of the founders.54

To summarize, naturalist representational legitimacy rests on the view that constitu-
tions are legitimated by virtue of the fact that they entrench the natural or essential
characteristics of the nation. It is not the actual contingent and perhaps flimsy will of the
people at any particular moment that has authority, but the objective natural historical

49Katalin Miklóssy and Heino Nyyssönen, ‘Defining the New Polity: Constitutional Memory in Hungary
and Beyond’ (2018) 26 Journal of Contemporary European Studies 322.

50Ibid 324, 330.
51Ibid 330.
52The entrenchment of what is being described as the real essence of the nation has often been used to

exclude minorities. See Soeren Keil and Dragana Nikolić, ‘The Europeanization of National Constitutions in
South East Europe: A Comparison between Croatia, Serbia and Bosnia and Herzegovina’ (2014) 38 South-
eastern Europe 87.

53See, for example, András László Pap, ‘Illiberalism as Constitutional Identity: The Case of Hungary’
(2018) 59 Hungarian Journal of Legal Studies 378, 382 (‘The new constitution, known as the Fundamental
Law … has been the sole product of the governing political party and has been adopted by the governing
majority without the support of any other political force.’)

54The text of the Hungarian Constitution supports this view. The Constitution itself determines in Article
R(3) that: The provisions of the Fundamental law shall be interpreted in accordance with their purposes, the
national Avowal and the achievements of our historical constitution. The Fundamental Law of Hungary
(n 43).
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and cultural features of the nation. Note that this does not imply that the procedure of
founding the constitution has no significance; however, unlike the case of conventionalist
representational constitutions, the participatory procedure of founding the constitution
and the continued support and engagement of the people with the constitution have no
constitutive function. The (majoritarian or democratic) procedure may be used as
evidence that the constitution is representational rather than as the defining feature of
representation.

Non-representational (reason-based) legitimacy

Non-representational or reason-based legitimacy rests on judgments concerning the
institutional, procedural or substantive justness, correctness and usefulness of the con-
stitution. In contrast to representational constitutionalism, reason-based constitutional-
ism regards the constitution not as a self-governing document, the normative force of
which emanates ultimately from those who are governed by it but as an instrument to
guide the governed to act in accordance with reason (however defined). The constitution
is legitimate, the citizens believe, primarily because it establishes good institutions,
entrenches just norms and is thus worthy of our allegiance. The constitution is not a
vehicle for self-governance, a reincarnation of our will or an inner essence, but an
instrument that guides us to act in accordance with reason (broadly defined). As Raz
argues, the law (and,more particularly, the constitution) gain their legitimacy by correctly
identifying the dictates of reason and guiding us to act accordingly.55

In short, under representational legitimacy, the constitution merits our allegiance
because it is ours (either because we endorse it voluntarily or because it entrenches our
‘real’ cultural or national values), while under reason-based constitutionalism, it is ours
because it is grounded in reason and therefore merits our allegiance. The fact of consent is
therefore, at least in principle, irrelevant. The object of that consent (if such consent
existed at all) – namely the content of the constitution and, in particular, whether it is
good, just, wise or, more generally, whether it succeeds in guiding us to act in accordance
with reason – is what legitimates the constitution.56

This view has one important implication: a constitution need not be the product of the
nation governed by it. Imposed constitutions, namely constitutions that are forced upon
the nation, cannot easily be understood as representational.57 Instead, imposed consti-
tutions can be understood to rest upon reason-based assumptions; their legitimacy is
grounded in the moral or political desirability (or, given our interest in descriptive
legitimacy, their legitimacy is grounded in beliefs concerning the desirability) of their
provisions.

Three constitutions can be used as examples of constitutions that are grounded in non-
representational reason-based legitimacy. Two are the result of a foreign power imposing
a constitution after winning a war (Germany and Japan); the other is a constitution that

55See Raz, ‘The Problem of Authority’ (n 7).
56Cf Vicki C Jackson, ‘Constituent Power or Degrees of Legitimacy?’ (2018) 12 International and

Comparative Law Journal 319, 329 (‘the fact that consent is necessary for legitimacy is not the same
proposition as that anything the people consent to is legitimate’). On the view of advocates of reason-
based theories, however, consent is not necessary at all.

57There are those who tried to interpret such constitutions in this way. See David S Law, ‘The Myth of the
Imposed Constitutions’, in Denis J Galligan and Mila Versteeg (eds), The Social and Political Foundations of
Constitutions (Cambridge University Press, Cambridge, 2013) 239.
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was not imposed,58 but rather accepted as a result of an international effort to help a
country transcend its bloody past, where that effort has been deemed to be ‘total influence’
(Bosnia and Herzegovina).59 We discuss the cases of Germany and Bosnia and
Herzegovina below.

The German Basic Law was constructed (at least partly) by elites at a time when the
masses were overwhelmed by the defeat in the war. This is also true with respect to the
Japanese Constitution. Both constitutions were heavily influenced by foreign forces and
they cannot be regarded as an authentic creation of the nations they govern.60

The outlines of the German Basic Law were to a significant extent dictated by the allies
at the end ofWorldWar II. The conditions set by the allies included the requirement that
the Basic Law be democratic, establish a federal order and protect basic rights. But it was
also understood by the allies that if the new Basic Law were to succeed, it ought to be
established in cooperation with the German people.61 Moreover, earlier German consti-
tutions such as nineteenth-century constitutions and the Weimar Constitution also
shaped the 1949 Basic Law.62 As Kommers notes, ‘whether monarchical or democratic,
German constitutions, both state and national, have embodied and exalted the concept of
the Rechtstaat, which is Germany’s distinctive contribution to modern constitutional
thought’.63 Yet, despite the participation of German jurists and the influence of the
German constitutional tradition on the 1949 Basic Law, the German Basic Law cannot be
considered to be an exclusive product or creation of the German people. The text of the
Basic Law that ultimately was adopted was subject to the approval of the allies, who used
their powers to dictate changes in earlier drafts prepared by German jurists. It eventually
was approved both by the occupying powers and by the different Landers.64 Given these
facts, it is evident that the legitimacy of theGerman Basic Law cannot be perceived, at least
at the time of its founding, to be grounded in representation. In a rare attempt to address
this concern, one of the former Justices of theGermanCourt asserted: ‘Allied intervention
did not succeed in branding the Basic Law with the stain of an instrument imposed by the
occupying powers.’65 This statement leaves much to be desired. Even if the German Basic
Law is not an instrument imposed by the occupying power, it is also not one that was

58There is a debate concerning the very intelligibility of the concept of imposed constitutions. For example,
David Law (ibid) argues that the concept of an imposed constitution has no analytical or descriptive value but
merely a rhetorical or narrative value. But to develop our analysis here, there is no need to rely on the precise
contours of that controversial concept. It is evident that some constitutions are in practice imposed on the
nation, with varying levels of consent and/or participation of those who are bound by them.

59Philip Dan and Zaid Al-Ali, ‘The internationalized Pouvoir Constituant: Constitution-making Under
External Influence in Iraq, Sudan and East Timor’ (2006) 10 Max Planck Yearbook of United Nations Law
423, 429.

60See generally RW Kostal, Laying Down the Law: The American Legal Revolutions in Occupied Germany
and Japan (Harvard University Press, Cambridge, MA, 2019).

61See David P Currie, The Constitution of the Federal Republic of Germany (University of Chicago Press,
Chicago, 1995) 8–10.

62See Elmar Hucko (ed), The Democratic Tradition: Four German Constitutions (St Martin’s Press,
New York, 1988); Jo Eric Khushal Murkens, From Empire to Union: Conceptions of German Constitutional
Law Since 1871 (Oxford University Press, Oxford, 2013).

63See Donald P Kommers, ‘Book Review: The Democratic Tradition: Four German Constitutions’ (1989)
16 German Politics & Society 60, 61.

64Currie (n 61).
65Ibid. 10.
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adopted freely by the German people and it cannot purport to represent them, at least not
at the moment it was endorsed.66

To all this we add another piece of evidence indicating that the German Basic Law was
not fully representational. The Basic Law was meant to be ‘preliminary’ and ‘transitional’
until the entire German people could join or accept a new constitution. Indeed, the Basic
Law was conceived as a provisional partial constitution of West Germany until the
population living in the Soviet Occupation Zone and the Saar Protectorate could also
participate. This is made explicit in the Basic Law’s original preamble (amended post-
unification), which states that, ‘[The German People] acted also on behalf of those
Germans to whom participation was denied.’ This was also the principal reason why
the Basic Lawwas not called a ‘constitution’ (Verfassung). The idea was that only after the
unification of Germany could the German people be successfully represented.67

Thus we suggest that the German Basic Law was legitimated not by virtue of popular
assent, endorsement, voluntary allegiance of the German people to the Basic Law, or even
on a conviction that it reflects the German essence or nature (a viewwhich will be rejected
by most Germans), or on any other form of representational legitimacy. Instead, it is
legitimated on the grounds that it is believed that its content is desirable on both
substantive and institutional reasons. The German Court sided with the reason-based
view when it stated:

Laws are not constitutionalmerely because they have been passed in conformitywith
procedural provisions … They must be substantively compatible with the highest
values of a free and democratic order, i.e. the constitutional order of values, andmust
also conform to unwritten fundamental constitutional principles as well as the
fundamental decisions of the Basic Law, in particular the principles of the rule of
law and the social welfare state.68

Note, however, that as time goes by, a reason-based constitution such as the German
Constitution could gradually transform so it becomes representational. The discourse
concerning German ‘constitutional identity’ could perhaps be interpreted as a step
indicating that the German Basic Law may have become more representational.69 To

66One interesting observation has often been made in the Japanese context. It is claimed that the Japanese
Constitution enjoyed broad support among the Japanese people. Hence, while it was imposed, it was imposed
not on the Japanese people but on the Japanese elites. See Yasuo Hasebe, ‘Constitutional Borrowing and
Political Theory’ (2003) 1 International Journal of Constitutional Law 224, 225–26. This view is also
supported by the stability of the Japanese Constitution. Yet what is of crucial significance here is not whether
the Constitution was supported by the Japanese public but rather the source of its authoritative force. Is it
authoritative primarily or exclusively because of its representational value or is it authoritative because it is
perceived to be just on independent grounds? In addition, it seems that the mere latent presumed will of the
people is not sufficient to justify the classification of a constitution as a representational constitution. To
count as genuinely representational, one needs an active manifestation of this will by having a referendum or
by conducting a public participatory process.

67See, for example, Basic Law of the Federal Republic of Germany (23 May 1949), <https://www.cvce.eu/
content/publication/1999/1/1/7fa618bb-604e-4980-b667-76bf0cd0dd9b/publishable_en.pdf>; Albrecht
Randelzhofer, German Unification: Constitutional and International Implications (1991) 13 Michigan
Journal of International Law 122.

68Elfes Case, 6 BverfGE 32 (1957). Translation available at <https://germanlawarchive.iuscomp.org/?p=9>.
69See BVerfG, Judgment of the Second Senate of 30 June 2009 – 2 BvE 2/08, <https://www.bundesverfas

sungsgericht.de/SharedDocs/Entscheidungen/EN/2009/06/es20090630_2bve000208en.html>.
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be clear, we do not judge whether the German Constitution has been transformed into a
representational one. We merely argue that at the time of its ratification it could not have
counted as a representational constitution, but it could nevertheless gain legitimacy on
reason-based grounds.

Support for our hypothesis that the German Constitution was not representational at
the time of its adoption can indeed be found in early scholarly work. In an article
published in 1949, upon the adoption of the German Basic Law, Carl Friedrich noted:

This date (the adoption of the Basic Law – AH and AS) was chosen intentionally to
remind the German people that this provisional constitution is a way-station on the
road out of the chaos which the collapsing Hitler regime left behind it. Any
consideration of this Basic Law should start from the fact that the charter is not
the creation of a free people, and that it will have to function within limits, both
territorial and functional, which severely handicap its chance of becoming a genuine
constitution, securely anchored in the basic convictions of the people.70

Concluding his article, Friedrich ends with an apt quote from a German newspaper,
published soon after the adoption of the Basic Law:

The Basic Law is groping into the future. So is Germany. After many errors and
disappointments, we are facing a beginning. Howmuch new life will sprout from the
ruins depends primarily upon ourselves.71

These statements demonstrate how representative reasoning was divorced from the
German Basic Law at the founding. Yet they also express optimism regarding the future,
when the Basic Law might eventually become representational depending on the will of
the German people.

Like Germany (and Japan), the Bosnian constitution can be considered an imposed
constitution. The Constitution is in fact Annex 4 of the Dayton Peace Agreement between
representatives of Bosnia andHerzegovina, Serbia andCroatia, signed in 1995. In contrast
to cases of occupation such as Germany and Japan, the Bosnian Constitution was a result
of peace negotiations between the warring parties, mediated initially by the United
Nations and the European Union, and then transferred to the ‘contact group’, which
included representatives from the United States, Russia, the United Kingdom, France and
Germany. Although the Constitution was approved by the signature (not ratification) of
the parties, it was essentially drafted by the mediators in English. There was no consti-
tutional assembly or constitutional process, and no referendum to determine its accept-
ance.72 This led to it being called a ‘Dayton Constitution’ rather than a ‘Bosnian
Constitution’.73

The question of legitimacy in all these constitutions is therefore particularly disturb-
ing, as it cannot plausibly rest on representation. TheGerman and Japanese Constitutions

70Carl J Friedrich, ‘Rebuilding the German Constitution, II’ (1949) 43 American Political Science
Review 704.

71Ibid. 720.
72Keil and Nikolić (n 52) 191; Karin Oellers-Frahm, ‘Restructuring Bosnia-Herzegovina: A Model with

Pit-Falls’ (2005) 9 Max Planck Yearbook of United Nations Law 179, 191.
73Keil and Nikolić (n 52) 195, citing Fionnuala Ní Aoláin, ‘The Fractured Soul of the Dayton Peace

Agreement: A Legal Analysis’ (1998) 19 Michigan Journal of International Law 957, 971.
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were drafted by occupying powers, affording limited space for ‘we the people’. The
Bosnian case is, of course, different, but it also originated in decisions made effectively
by foreign powers not by the Bosnian people. Its enactment was removed from any
representative pedigree. While it was signed by the leader of Bosnia, Alija Izetbegović, the
two other signatories were the leaders of Croatia and Serbia, who obviously do not
represent the Bosnian people. Indeed, the Constitutional Court of Bosnia and
Herzegovina has ruled that the Constitution, being an international agreement, should
be interpreted like a treaty, thus demoting its status by implicitly denying that it is a
document that represents the Bosnian nation.74

Thus one can ask: What is the source of legitimacy of these constitutions?Why are the
German, Japanese or Bosnian Constitutions, which have never been properly endorsed by
the German, Japanese or Bosnian people, so stable and robust?75

We believe that many differences between the US and German Constitutions can be
explained by using our classification. Acknowledging that not all constitutions are
representational explains a fundamental difference between the ways different constitu-
tions operate. As stated earlier, theUSConstitution has a central role to play in the politics
of the United States. American citizens hail the Constitution as a great achievement of
their own; they study its provisions in school, debate its meanings in the media and often
justify their political positions on constitutional grounds. To be a representational
constitution, the US Constitution needs to be known and studied by the American people
as it purports to represent them.76 In contrast, German citizens traditionally are not
engaged in debating the substantive provisions of their constitution. Instead, they defer to
the expertise of the Constitutional Court and accept its determinations as binding.77

Research has shown that the German Constitutional Court is highly popular and enjoys

74Partial Decision III, Case U-5/98: ‘Contrary to the constitutions of many other countries, the Consti-
tution of BiH in Annex 4 to the Dayton Agreement is an integral part of an international agreement.
Therefore, Article 31 of the Vienna Convention of the Law on Treaties – providing for a general principle of
international law which is, according to Article III.3 (b) of the Constitution of BiH, an ‘integral part of the
legal system of Bosnia and Herzegovina and its Entities’ – must be applied in the interpretation of all its
provisions, including the Constitution of BiH’. See also Damir Banović and Saša Gavrić, ‘The Constitutional
Court of Bosnia and Herzegovina and Its Role in the Process of Democratization of the Post-war Political
System of Bosnia and Herzegovina 2’ (unpublished manuscript) (‘it cannot be seriously claimed that Annex
4 is the constitutional and legal text of the Bosnian and Herzegovinian demos (Staatsvolk)’.

75With respect to the Japanese Constitution, it should be noted that a decade after its adoption, the
Japanese formed a commission to consider its revision. The commission recommended changes, but those
were never put into place and the Constitution was preserved without any changes being made to the
American version. See Noah Feldman, ‘Imposed Constitutions’ (2005) 37 Connecticut Law Review 857, 859.
For the purpose of our analysis, this matters little since we look at the status of the constitution at the time of
adoption.

76The most famous statement along these lines is Robert Neelly Bellah, ‘Civil Religion in America’ (1967)
96 Journal of the American Academy of Arts and Sciences 1.

77See, for example, Udo Di Fabio, ‘The Significance of Germany’s Basic Law’, DW.Com (23 May 2019),
<https://www.dw.com/en/opinion-the-significance-of-germanys-basic-law/a-48841328>. Di Fabio, a for-
mer Constitutional Court Judge, writes that, ‘Germans are fond of their constitution and value it as a
document setting out the nation’s key values. While written constitutions in many European states are
gradually losing significance, great importance is still afforded to Germany’s Constitutional Court … Its
rulings not only carry great weight, but also provide a sense of national reassurance while also strengthening
Germany’s sense of national identity.’
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broad public support.78 More generally, the German case illustrates that a reason-based
constitution need not be one that constantly shapes and is shaped by the people, their
judgments or their objective essence or nature.

Note finally that this comparison can shed light on the reasons why some constitutions
are representational and others are reason-based. The US Constitution was an act of
independence from the British Crown. It confirmed (or rather established) the American
people as distinct and independent from the British people. Here lies the key reason for its
representational character. On the other hand, the German and Japanese constitutions
were not ‘new’ constitutions, as these countries had their own constitutional histories and
traditions. They were not acts of independence. The particular historical moments and
political purposes determined the particular ways in which each constitution is legitim-
ated (representative: conventional or naturalist; reason-based). To be clear, we do not
purport to analyse the historical contexts that give rise to representational or reason-based
constitutions. Instead, we document the existence of both types and identify the impli-
cations of using one or the other.

As stated above, the distinction between representative legitimacy and reason-based
legitimacy is not binary, but rather exists on a spectrum. The German Basic Law, and the
Japanese and Bosnian Constitutions are three primary examples of reason-based consti-
tutions. A possible objection would be that these examples are dated and, moreover, are
examples of imposed constitutions,79 and as such they do not reflect the way constitutions
are made today. In particular, the argument would go, the German and the Japanese
examples belong to a different era and the Bosnian example is an outlier.

In some respects, this is true. Imposed constitutions in the style of a foreign occupying
power writing, approving or imposing a constitution for another people, while they could
serve as paradigmatic examples of reason-based, non-representational constitutions, are
no longer a part the constitution-making repertoire. To begin with, wholly imposed
constitutions were rare, and today they smack of colonialist odor – although, interest-
ingly, colonial powers – namely Britain and France –were not interested in constitutional
enterprises.80 But imposed constitutions have not disappeared completely. The Bosnian
Constitution, part of the Dayton Peace Agreement, is much more current – even though
its circumstances are unique, reserved to war-torn countries that rely on international
mediators to overcome internal conflicts.

Further, imposed constitutionsmight comewith a heavy normative price tag. They are
not the product of collective self-determination, and therefore are incompatible with the

78See, for example, James L Gibson et al, ‘On the Legitimacy of High Courts’ (1998) 92 American Political
Science Review 343. ‘The little-known judges on Germany’s Constitutional Court exert real influence, not
only at home but also abroad.’ The Economist (26 March 2009). For the attitudes of Germans towards their
constitution and the constitutional court, see also Bernhard Schlink, ‘German Constitutional Culture in
Transition’ (1992) 14 Cardozo Law Review 711, 724–25; James L Gibson and Gregory A Caldeira, ‘Defenders
of Democracy? Legitimacy, Popular Acceptance and the South African Constitutional Court’ (2003) 65
Journal of Politics 1, 5.

79For a discussion of imposed constitutions, see Yaniv Roznai, ‘Internally Imposed Constitutions’, in
Richard Albert, Xenophon Contiades and Alkmene Fotiadou (eds), The Law and Legitimacy of Imposed
Constitutions (Routledge, London, 2018) 58; Sujit Choudhry, ‘Old Imperial Dilemmas and the New Nation-
Building: Constitutive Constitutional Politics in Multinational Polities’ (2005) 37 Connecticut Law
Review 933.

80Frederick Schauer, ‘On the Migration of Constitutional Ideas’ (2005) 37 Connecticut Law Review
907, 909.
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core principle behind a constitution as an exercise of the constituent power.81 Moreover,
because they are externally imposed, they might reduce the prospects of generating a
stable framework that promotes justice.82 They might create a mismatch between the
imported provisions and the formal and informal institutional structure they aremeant to
govern.83

Yet, despite these reservations, there is a larger universe of at least partially ‘imposed’
reason-based constitutions. Some of these are sometimes described as ‘borrowed’ or
‘transplanted’ because they rely on the experience of other countries and accordingly
import constitutional provisions.84 To those we can also add constitutions that are
influenced by external elements, be they countries, institutions or individuals. Indeed,
although constitution-making is often thought of as an exercise in sovereignty by ‘we the
people’, there is a fairly established practice of international involvement in constitution-
making – very much short of imposition, but an external influence nonetheless. Such
interventions are potentially vulnerable to the difficulties mentioned above, although
these difficulties are significantly less serious since they do not involve the brute force or
domination that characterized the ‘old’ imposed constitutions.85 These interventions, by
UN agencies, NGOs and international human rights organizations, sometimes (but not
always) at the invitation of the state, influence and shape the structure and content of new
constitutions, and can bestow them with legitimacy. Such interventions which are often
accompanied by pressure, are designed and can be understood to interject into consti-
tutions the dimension of reason.86

Before proceeding, one objection should be examined. A possible objection is that
international involvement does not amount to reason-based legitimacy because, despite
external influence, the constitutions are in most cases later ratified by the people in one
way or another. This objection has some force, as indeed there will be some
representation-based legitimacy for these constitutions. Still, we believe international
involvement in constitution-making serves as a good example of reason-based constitu-
tional legitimacy, or at least a mixed system, for several reasons. First, as we stated above,
legitimacy is not binary but exists on a spectrum. International involvement comes in a
variety of forms and intensities. It can be accompanied by pressure, so that the ratification
cannot be understood to be wholly authentic.87 Second, international involvement is
viewed as challenging the traditional mode of constitution-making that is based on the
work of domestic actors acting in a representative capacity on behalf of ‘we the people’ or
‘the nation’ as the exclusive mode of generating constitutional authority.88 Third, even
though there will be public input, it will be limited. Last, international involvement often

81Roznai (n 80).
82Feldman (n 76) 882.
83Schauer (n 81) 912.
84Ibid 910.
85Ibid 917–18. As Schauer notes, however, no constitution is completely independent of outside influence,

whether in its drafting or its pursuant interpretation. Here, though, we are referring not just to influence, but
to a distinct process of constitutional involvement by foreign institutions or even states.

86See, for example, Cheryl Saunders, ‘International Involvement in Constitution-Making’ in David
Landau and Hanna Lerner (eds), Comparative Constitution Making (Edward Elgar, Cheltenham, 2019) 81
(‘The ideal of international human rights specialists is national constitutions that are broadly faithful to a
universalist understanding of international human rights standards, both in process and in substance’.)

87Ibid (describing the various type of external influence on a spectrum of coerciveness).
88For an argument that international involvement is suspicious on these grounds, see Feldman (n 76).
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stipulates which political actors participate in the negotiations and how the process will be
structured.89

Of course, one could argue that all constitutions incorporate ideas that originated
elsewhere.90 There are sometimes sentiments that seem to challenge ‘constitutional
borrowing’ on the grounds that it undermines the representative nature of the constitu-
tion.91 We reserve our discussion to cases of explicit involvement of states and institu-
tions, rather than a domestic decision to import a legal doctrine developed elsewhere,92

particularly cases where the involvement was accompanied by such pressures that the
endorsement is not fully voluntary.

International involvement in the making and drafting of constitutions is certainly not
a new phenomenon.93 Much of that history implicates colonialism, decolonization and
empire, often generating local resistance and constitutional failure.94 Yet some of the
more recent cases of international involvement are different, focusing on advising and
collaboration rather than imposition. They are derived partly from the effects of a
constitutional order on neighbouring states, the desire to jointly address particular
problems, the need to ensure compliance with international legal obligations95 and the
motivation to assist state-building in post-conflict societies.96 Of course, power politics
still plays a significant role, and powerful states and institutions exert pressure for their
desired outcome.97 Put differently, constitution-making today is not (only) about the
people getting together and giving themselves a constitution. This erstwhile conception is
rooted –whether or not it is historically accurate – in French and American constitution-
making. Today, however, constituent power is not embodied in one body, but rather
dispersed among many sites, not all of which are domestic.98 We provide some examples
below.

89Manon Bonnet, ‘The Legitimacy of Internationally ImposedConstitution-making in the Context of State
Building’, in Albert et al (n 1) 208 (noting the partiality of public consultations in various jurisdictions).

90See generally Sujit Choudhry (ed), The Migration of Constitutional Ideas (Cambridge University Press,
Cambridge, 2009).

91This challenge, as we argued earlier, has been put forward by American scholars in the context of the US
debate on whether to cite foreign law in constitutional interpretation. It has been claimed that relying on
foreign law undermines sovereignty and erodes the involvement of the American people in determining the
content of the US Constitution. See also Posner (n 36) 224.

92On the migration of particular doctrines, see Moshe Cohen-Eliya and Iddo Porat, Proportionality and
Constitutional Culture (Cambridge University Press, Cambridge, 2013); Yaniv Roznai, Unconstitutional
Constitutional Amendments – the Limits of Amendment Powers (Oxford University Press, Oxford, 2017).

93Saunders (n 87).
94See, for example, Anna Su, Exporting Freedom: Religious Liberty and American Power (Oxford Univer-

sity Press, Oxford, 2016). In postcolonial Eritrea, for example, the chairman of the Constitutional Commis-
sion remarked that Europeans summoned African leaders to European capitals and ‘shoved constitutions
down their throats’. See Louis Aucoin, ‘The Role of International Experts in Constitution-Making’ (2004)
Georgetown Journal of International Affairs 89, 90, citing Felicia Lee, ‘Constitutionally: A Risky Business,
New York Times (31 May 2003).

95Saunders (n 87) 71.
96See, for example, Dan and Al-Ali (n 59) (discussing East Timor).
97Bonnet (n 90). This dynamic is also discussed in the law and development literature. For a discussion, see

Brian Z Tamanaha, ‘The Lessons of Law-and-Development Studies’ (1995) 89 American Journal of Inter-
national Law 470.

98Andrew Arato, ‘Redeeming the Still Redeemable: Post Sovereign Constitution Making’ (2009) 22
International Journal of Politics, Culture and Society 427.
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The United Nations, for example, has issued a ‘Guidance Note’ detailing the type of
assistance it offers in the constitution-making process.99 The guiding principles carefully
seek to balance UN involvement – for example, in encouraging compliance with inter-
national norms, and insisting on ‘national ownership’ and supporting ‘inclusivity, par-
ticipation and transparency’.100 Despite the gentle rhetoric, this external influence cannot
properly be described as representational.

Regional organizations, the most notable of which is the Venice Commission in the
Council of Europe, provide assistance either to member states or to states seeking their
advice.101 In addition to the UN and regional organizations, constitution-making pro-
cesses also may involve individual foreign experts. For example, during the constitution-
making process in Timor-Leste, the Constituent Assembly secretariat included five
international parliamentary experts. Four of the five members were from Portugal, the
former colonial power. Consequently, much of the discussion emphasized the Portuguese
Constitution, which is perhaps why, as the international advisers later noted, the Con-
stitution that emerged did not adopt their recommendations.102 In contrast, the Assembly
was much more responsive to the comments of the UN High Commissioner of Human
Rights, and revised its draft in light of his concern that the draft did not adhere to
international human rights standards.103

The constitution-making process does not have to be confined to one external
institution providing advice. For example, the constitution-making process in South
Sudan was influenced by government-funded agencies, international organizations and
private experts hired by the government. The National Democratic Institute, a US-based
non-profit organization that works with developing countries to increase democratic
capacities, has pushed to include provisions on the separation of church and state, gender-
based affirmative action and a right to access information. Such provisions were included
in the 2005 InterimConstitution and remained in the 2011 Transitional Constitution, still
in force today.104

99United Nations, Guidance Note of the Secretary-General; United Nations Assistance to Constitution-
Making Processes (April 2009), <https://www.un.org/ruleoflaw/files/Guidance_Note_United_Nations_
Assistance_to_Constitution-making_Processes_FINAL.pdf>.

100Ibid 2.
101Saunders (n 87) 74. For example, the Commission, comprising constitutional experts, has opined on

constitutional amendments inAlbania regarding the vetting of politicians: seeVenice Commission, Albania –
Opinion on draft constitutional amendments enabling the vetting of politicians, adopted by the Venice
Commission at its 117th Plenary Session (Venice, 14–15 December 2018), <https://www.venice.coe.int/
webforms/documents/?pdf=CDL-AD(2018)034-e.>; on the draft constitution in Luxembourg, see Venice
Commission, Luxembourg – Opinion on the proposed revision of the Constitution, adopted by the Venice
Commission at its 118th Plenary Session (Venice, 15 and 16 March 2019), <https://www.venice.coe.int/
webforms/documents/?pdf=CDL-AD(2019)003-e>; and on the constitutional arrangements governing the
separation of powers and the independence of the judiciary in Malta, see Venice Commission, Malta –
Opinion on Constitutional Arrangements and Separation of Powers and the Independence of the Judiciary
and Law Enforcement, Adopted by the Venice Commission at its 117th Plenary Session (Venice,
14–15 December 2018), <https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2018)028-e>.

102Joanne Wallis, Constitution Making During State Building (Cambridge University Press, Cambridge,
2014) 105–6.

103Ibid 106.
104Kevin L. Cope, ‘South Sudan’s Dualistic Constitution’, in Denis Galligan and Mila Versteeg (eds), The

Social & Political Foundations of Constitutions (Cambridge University Press, Cambridge, 2013) 312–13.
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Constitutional advising by foreign actors (individual experts, human rights organiza-
tions, regional and professional organizations, supra-national institutions and even
countries) has now become the norm in constitution-making processes, especially when
those implicate countries emerging from conflict, colonial rule or the domination of a
foreign power. Such involvement has taken place in varied locales such as Albania,
Bangladesh, Cambodia, East Timor, Iraq, Somalia, South Sudan and Sri Lanka, among
many others.105More generally, recent decades have yieldedmuch similarity among post-
1945 constitutions, suggesting influence, transnational diffusion and convergence – so
much so that scholars have referred to ‘generic rights constitutionalism’, whereby
countries adopt the same (or closely similar) set of rights provisions. It is unlikely that
this similarity can be attributed wholly to domestic representation. A partial explanation
is that the set of constitutional advisers proceed based on certain templates that they find
desirable. Thus norm diffusion and influence by states, organizations and individual
experts has generated a set of norms that may be considered a type of benchmark or ‘best
practices’ that countries have come to embrace, irrespective of national sentiments or
revealed preferences.106 Of course, none of this means similar provisions are similarly
interpreted and applied, but this is not our point. Our claim is that, insofar as the
legitimacy of these provisions (and the constitutions adopting them) is discussed, it
cannot wholly be addressed by representation-based arguments because those fail to take
account of the content and process leading to the adoption of these provisions. The
adoption of such provisions might have been the result of external influence or, in some
cases, influence that came closer to pressure.107 In such cases, reason-based legitimacy
may play an important role in legitimating such provisions.

As indicated above, the conventional reservations applying to any dichotomy (except
perhaps in logics) should also apply here. The dichotomy between representational and
reason-based legitimation is not a sharp dichotomy; it is often the case that legitimacy
rests on both representational and reason-based modes of legitimation. Often the judg-
ments that a constitution rests on representational grounds and on reasons-based
grounds are interrelated. Typically, different political and social movements use both
representation-based arguments and reason-based arguments to justify their allegiance to
a particular constitutional order.

105For an optimistic take on this phenomenon, see Aucoin (n 95). On the general promises and limits of
constitutional advisors, see Cheryl Saunders, ‘ConstitutionMaking in the 21st Century’ (2012) 4 International
Review of Law, <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2252294>. For a focus on Africa, see
UgoMattei, ‘Patterns of African Constitution in the Making’ (1999) Cardozo Law Bulletin, <http://www.jus.
unitn.it/Cardozo/Review/Constitutional/Mattei-1999/Patterns.html>. For a discussion of American involve-
ment in constitutions, see Barbara A Perry, ‘Constitutional Johnny Appleseeds: American Consultants and
the Drafting of Foreign Constitutions’ (1992) 55 Albany Law Review 767.

106David S Law and Mila Versteeg, ‘The Evolution and Ideology of Global Constitutionalism’ (2003) 99
California Law Review 1163. For the claim that constitutional law more generally has core generic elements
with respect to theory, analysis and doctrine, see David S Law, ‘Generic Constitutional Law’ (2005) 89
Minnesota Law Review 652. This does not mean that constitutions are always the product of external forces,
however. The literature is careful to discern among aspects that are more and less prone to external influence.
For example, rights provisions exhibit much convergence, whereas structural provisions are more the
product of domestic forces. Tom Ginsburg and Mila Versteeg note that constitutional judicial review is also
driven by domestic electoral politics. See Tom Ginsburg and Mila Versteeg, ‘Why Do Countries Adopt
Constitutional Review’ (2014) 30 Journal of Law, Economics and Organization 587.

107Saunders (n 87).
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Moreover, the balance between these two types of legitimacy-creatingmechanisms can
shift over time in such a way that a constitution that has been legitimated primarily on
reason-based grounds may eventually be transformed and be legitimated on representa-
tional grounds and vice versa.108 Thus the answer to the question of whether a consti-
tution falls into one camp or another may change from time to time.

While the examples discussed in this section – for example, theUnited States, Hungary
and Germany – are relatively clear examples of constitutions that are grounded in a
distinct form of legitimacy (conventional representation, natural representation or
reason-based legitimacy), there are cases where the source of legitimacy is controversial
(conflictual or polarized constitutions). Such controversies may have important norma-
tive and doctrinal implications.109 However, we reserve the discussion of such cases to the
future, since here we are concerned primarily with classifying imposed constitutions as
reason-based, for this classification provides an account that can alleviate the concerns
raised by many regarding the legitimacy of these constitutions.

IV. Conclusion

Reason-based legitimacy can explain an old theological puzzle that appears in Exodus. It
is said that Moses brought the book of the Covenant and, famously, the people said ‘all
that the Lord hath spoken will we do’. The traditional interpretation of the Talmud
indicates that the people were committed to obeying the dictates of the covenant before
they heard them. But how could this be? How can you commit yourself to obey before you
know what you obey? Perhaps the answer may be grounded in reason-based legitimacy.
Given that the covenant is given by God, its provisions are inevitably just. Hence, the
Jewish people knew that the provisions of the Covenant were just before they even heard
them. It is the belief in the justness of the provisions that grants the covenant its
legitimacy.

Our analysis established that constitutional legitimacy is not always grounded exclu-
sively or even primarily in representation. The grounds for legitimacy differ from one
constitution to another, and even within the frame of a single constitutional order from
one time to another. Moreover, we have shown that the different grounds of legitimacy
have important ramifications for the way constitutions operate, for the interpretative

108Paul Kahn has argued that this happened in the US context. See Kahn (n 9) 450.
109Israel is an example of a conflictual or polarized constitution. The split between Israeli proponents and

opponents of judicial activism is often grounded in different conceptions of legitimacy, where the proponents
of judicial activism ground their arguments in reason while the opponents speak often in terms of
representational legitimacy. For a discussion on the history of the Israeli constitutional revolution and the
arguments it generated, see Gideon Sapir, The Israeli Constitution: From Evolution to Revolution (Oxford
University Press, Oxford, 2018) 31–48. The debate can most clearly be found in Bank Hamizrachi – the case
that established the power of the Israeli Court to exercise the power of judicial review. The debate between
President Barak and Justice Cheshin concerning the powers of judicial review is ultimately a debate between a
representational and a reason-based ideology. While Justice Cheshin argued that constitutions must be
ratified by the people and hence that the court has no powers of judicial review, Justice Barak argued that
‘democracy has its own internal morality, based on equality and dignity of all human beings’, and hence that
the power of judicial review is an integral part of Israeli democracy. See CA 6821/93 United Mizrahi Bank
v. Migdal Cooperative Village [1995] IsrSC 49(4) 221. It should be added, however, that President Barak did
not restrict himself to a reason-based account, but also emphasized that his argument was supported by
representative considerations.
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methods used by courts and for the role of the constitution in the political life of the
nation.

To be clear, our discussion focused on descriptive legitimacy, yet it is not difficult to see
the contexts in which non-representational legitimacy can, at least prima facie, be
regarded as normatively compelling. As the example of Germany illustrates, at times a
country does not want to be governed by its own values, namely by a representational
constitution: it aspires to be different. Representational legitimacy was, at the time, not a
viable option for Germany. What was an option, though, was an attempt to base the
constitution on reason and hope that in the future there would be a convergence between
the nation and reason so the Constitution would thereby become representational. This,
however, will not be the product of the constitution entrenching the values of the nation
but of the nation entrenching the values embodied in the constitution. Indeed, this could
be the story of Japan, which chose to abide by the terms of its constitution a decade after it
was imposed and thus granted it some degree of representational legitimacy.

Our analysis resolves the puzzles that are often raised with respect to the German,
Japanese and other non-representational constitutions. More generally, it explains the
underlying normative foundations of imposed constitutions and international
constitution-making. To justify these phenomena purely on the basis of representational
legitimacy often requires distorting the concept of representation. Reason-based legitim-
acy, which rests on the justness or efficacy of the constitutional provisions, narrows the
gap between constitutional theory and practice as it allows us to understand the diversity
of constitutions and the diversity of the means by which constitutions can be legitimated.
Importantly, constitutions that make weak claims to representation can still be defended
on reason-based grounds.
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