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Jus ad Bellum and the Protection of Civilians

1.1 INTRODUCTION

Civilians can be protected from violence by avoiding wars. The branch of international
law that governs and restricts use of force between States is widely known by its Latin
moniker, jus ad bellum.1 This chapter delineates the content and contours of the general
prohibition on inter-State use of force, which was established by the Charter of the United
Nations (UN) in 1945.2 Jus ad bellum is not concerned with the use of force by a State
within its own borders, for instance to quell an insurrection, unless it is targeted at a foreign
force or leader on its territory. The legality of action to counter an insurgency is the
preserve of the various branches of international law discussed in the following chapters.

Today, two main exceptions temper the general prohibition on inter-State use of force:
when the UN Security Council authorises forcible measures by States to maintain or
restore ‘international peace and security’ in a given context or when a State acts in self-
defence against an armed attack. Otherwise, sovereignty and the associated legal principle
of non-intervention3 ordinarily act to prevent use of force by foreign States to protect
civilians. This is so where force is applied without the consent of the territorial State.4

But, as this chapter describes, the UN Security Council’s understanding of what
constitutes a threat to international peace and security has broadened materially in

1 The term jus contra bellum or ‘law against war’ is also sometimes used. See, for example, O. Corten, The Law
Against War, Hart, Oxford, 2010; R. Kolb, Ius contra bellum: Le droit international relatif au maintien de la
paix, 2nd ed., Helbing Lichtenhahn/Bruylant, Basel/Brussels, 2009.

2 Charter of the United Nations; signed at San Francisco, 26 June 1945; entered into force, 24 October 1945
(hereafter, UNCharter). In addition to the 49 original States Parties to the Charter (see: http://bit.ly/325zqud),
144 States have subsequently been admitted in accordance with Article 4 of the Charter (see: http://bit.ly/
2M8JKvL). Thus, as of 1 April 2022, there were 193 UN Member States.

3 Also referred to as non-interference. International Court of Justice (ICJ), Case Concerning Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Judgment (Merits),
27 June 1986 (hereinafter, ICJ,Nicaragua judgment), para. 202; see also Art. 18, Charter of the Organization of
American States; signed at Bogotá, 30 April 1948; entered into force, 13 December 1951; and Art. 4(g),
Constitutive Act of the African Union; adopted at Lomé, 7 November 2000; entered into force,
26 May 2001; Art. 2(2)(e), Charter of the Association of Southeast Asian Nations; adopted in Singapore,
20 November 2007; entered into force, 15 December 2008.

4 See on this issue, for example, S. Casey-Maslen, Jus ad Bellum: The Law on Inter-State Use of Force, Hart,
Oxford, 2020, chapter 2.
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recent decades to encompass conflicts and armed violence within a State,5 in particular
where widespread attacks are being perpetrated against civilians.6 In the case of forcible
action to protect civilians abroad from mass atrocities, some States argue that, in certain
circumstances, they have the unilateral right to intervene in foreign countries for
humanitarian purposes. Although States may use force to protect their own civilians
after an armed attack against them, when exercising their right of self-defence, States
generally do not use the term protection of civilians (PoC) to describe their actions.

1.2 THE GENERAL PROHIBITION ON INTER-STATE USE OF FORCE

The UN Charter does not refer specifically to civilians. That does not, however, mean
that the protection of civilians was not a concern for the drafters. As the Introduction to
this book recalled, the Charter’s preamble begins with the express motivation and
determination ‘to save succeeding generations from the scourge of war’.7 Reflecting
the ‘untold sorrow’ inflicted on civilians and soldiers alike by World Wars I and II,
a primary aim of the Charter was thus to prevent further recourse to warfare as a means
of resolving disputes. The United Nations would endeavour to achieve this aim by
instituting a legal prohibition on the use of force between States and by obligating
a corresponding duty upon States to resolve international disputes by peaceful means.
The cornerstone of jus ad bellum is the general prohibition on the use of force by one
State against another. This includes instances when force is used by one State on
another’s territory without the territorial State’s valid consent. This is so even if the latter
State does not respond to that use of force with military action of its own. The general
rule is set out in Article 2(4) of the UN Charter: ‘All Members shall refrain in their
international relations from the threat or use of force against the territorial integrity or
political independence of any State, or in any other manner inconsistent with the
Purposes of the United Nations.’ While the concept of force is not explicitly defined
in the UN Charter, the drafters deliberately chose to employ the term ‘use of force’ in
Article 2(4), which is wider than the notion of ‘war’.8 The prohibition is, though, limited
to curbing a use of armed force. Accordingly, it does not apply to economic sanctions
imposed against another State, irrespective of whether or not those sanctions are licit.
Armed force may emanate from land, sea, air, outer space, or cyberspace. While it is
applied most obviously through bullets, bombs, and missiles, non-kinetic means of
warfare, such as chemical or biological weapons, electromagnetic weapons, or even
offensive cyber operations of significant vigour could also amount to a use of force under
international law.9

5 H. Willmot, ‘The Evolution of the UN Collective Security System’, in H. Willmot, R. Mamiya, S. Sheeran,
and M. Weller (eds.), Protection of Civilians, 1st ed., Oxford University Press, Oxford, 2016, p. 123.

6 Ibid., p. 124.
7 UN Charter, first preambular para.
8 C. Gray, International Law and the Use of Force, 4th ed., Oxford University Press, Oxford, 2018, p. 9. See

generally A. Clapham,War, Oxford University Press, Oxford, 2021.
9 Casey-Maslen, Jus ad Bellum: The Law on Inter-State Use of Force, p. 22.
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While not every forcible action by a State amounts to a violation of Article 2(4) of the
UNCharter,10 theminimum threshold is very low. The prohibition certainly encompasses
‘all physical force which surpasses a minimum threshold of intensity’.11 Thus, for example,
bombardment of the territory of another State ordinarily violates the international legal
prohibition on the use of force. Suggestions, occasionally made, that ‘targeted’ or localised
bombardments are not encapsulated12 are legally incorrect.13 It is also sometimes suggested
that attacks against non-State actors on the territory of another State do not fall within the
general prohibition on inter-State use of force. This claim is also wrong, as such a use of
force violates both the territorial integrity of the territorial State and its political
independence.

1.3 UN SECURITY COUNCIL ‘AUTHORISATION’ OF MILITARY ACTION

The first exception to the general prohibition on the inter-State use of force under jus
ad bellum is when the UN Security Council authorises to execute such action
according to Chapter VII of the UN Charter. Under Chapter V of the Charter, UN
Member States confer on the Security Council ‘primary responsibility for the main-
tenance of international peace and security’, and ‘agree that in carrying out its duties
under this responsibility the Security Council acts on their behalf’.14 Chapter VII,
which covers Articles 39 to 51 of the Charter, concerns ‘Action with respect to threats
to the peace, breaches of the peace, and acts of aggression.’ Invariably, such threats,
breaches, or acts will result in a need to take action – of a legal, political, social, and
economic nature, as well as potentially military – in order to protect civilians.

The UN Charter had originally foreseen that military forces would be placed at the
Security Council’s disposal, albeit under the strategic direction of the Military Staff
Committee.15This never occurred, in large part due to the divisions between States during
the Cold War. The UN Charter had empowered the council itself ‘to take such action by
air, sea, or land forces as may be necessary to maintain or restore international peace and

10 Independent International Fact-Finding Mission on the Conflict in Georgia, Report, Vol. II, p. 242; T. Ruys,
‘The Meaning of “Force” and the Boundaries of the Jus ad Bellum: Are “Minimal” Uses of Force Excluded
from UN Charter Article 2(4)?’, The American Journal of International Law, Vol. 108, No. 2 (April 2014),
159–210.

11 Independent International Fact-Finding Mission on the Conflict in Georgia, Report, Vol. II, September 2009,
p. 242.

12 In this regard, one commentator had proposed that the bombing by Israel in 1981 of an Iraqi nuclear research
centre at Osirak did not affect Iraq’s territorial integrity because no portion of Iraq’s territory ‘was taken away
from Iraq by the bombardment’, only a ‘use of the territory – to construct a nuclear reactor – was interfered
with’. A. D’Amato, ‘Israel’s Airstrike upon the Iraqi Nuclear Reactor’, American Journal of International Law,
Vol. 77, No. 3 (July 1983), 584–8, at: http://bit.ly/2CIfXFl, at p. 585.

13 O. Schachter, ‘The Legality of Pro-Democratic Invasion’,American Journal of International Law, Vol. 78, No.
3 (July 1984), 645–50. Indeed, in its Resolution 487, adopted unanimously on 19 June 1981, the UN Security
Council strongly condemned ‘the military attack by Israel in clear violation of the Charter of the United
Nations and the norms of international conduct’. UN Security Council Resolution 487, adopted by unani-
mous vote in favour on 19 June 1981, operative para. 2.

14 Art. 24(1), UN Charter.
15 Art. 47, UNCharter. See, for example,Willmot, ‘The Evolution of theUNCollective Security System’, p. 119.
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security’.16 In 1990, however, with the Cold War over, when the Security Council
considered how to react to Iraq’s invasion of Kuwait, it effectively interpreted the
Charter as allowing it to ‘authorise’ Member States to take military action instead.
Thus, acting under Chapter VII of the Charter, Resolution 678 authorised Member
States co-operating with the government of Kuwait, to use ‘all necessary means’ to ‘restore
international peace and security in the area’.17 The formulation all necessary means ‘has
become the common euphemism for employing force’,18 although also used on occasion
has been the phrase ‘all necessary measures’.19 This was the case with respect to the use of
force in Libya, which the Security Council authorised in 2011 to ‘protect civilians and
civilian populated areas under threat of attack in the Libyan Arab Jamahiriya, including
Benghazi’.20

1.4 UN PEACEKEEPING OPERATIONS AND THE PROTECTION

OF CIVILIANS

Although not necessarily always operating under a Chapter VII mandate, the UN has
established numerous peacekeeping operations which have ultimately, if not initially,
included the goal to protect civilians. Traditional UN peacekeeping operations, which are
established with the consent of the parties to a dispute, operate under Chapter VI of the
UN Charter. Such operations were typically limited in their ability to use force to
instances where they were acting in self-defence.21 With respect to the first armed UN
peacekeeping force – the UN Emergency Force I (UNEF I), established in 1957, excep-
tionally, by the UN General Assembly22 to secure and supervise the cessation of hostilities
over the Suez Canal – the UN Secretary-General reported to the General Assembly that
‘UNEF troops have a right to fire in self-defence. They are never to take the initiative in the
use of arms, but may respond with fire to an armed attack upon them.’23

16 Art. 42, UN Charter.
17 UN Security Council Resolution 678, adopted on 29 November 1990 by twelve votes in favour (Canada,

Colombia, Côte d’Ivoire, Ethiopia, Finland, France, Malaysia, Romania, the Soviet Union (now the Russian
Federation, as successor State), the United Kingdom, the United States, and Zaire (now the Democratic
Republic of Congo)) to two against (Cuba and Yemen) and one abstention (China), operative para. 2.

18 Y. Dinstein, War, Aggression and Self-Defence, 6th ed., Cambridge University Press, Cambridge, 2017,
para. 851.

19 Indeed, Niels Blokker argues that this phrase even became the preferred formulation to authorise use of force
between 2000 and 2012. N. Blokker, ‘Outsourcing the Use of Force: Towards More Security Council Control
of Authorized Operations?’, chapter 9 in M. Weller (ed.), The Oxford Handbook of the Use of Force in
International Law, Oxford University Press, London, 202–26, at p. 213.

20 UN Security Council Resolution 1973, adopted on 17 March 2011 by ten votes in favour to nil, with five
abstentions (Brazil, China, Germany, India, and Russia), operative para. 4.

21 Willmot, ‘The Evolution of the UN Collective Security System’, p. 126.
22 UNGeneral Assembly Resolution 998 (ES – 1), adopted on 2November 1956 by fifty-seven votes in favour to

nil, with nineteen abstentions (Albania, Australia, Austria, Bulgaria, Byelorussian SSR, Czechoslovakia,
Egypt, France, Hungary, Israel, Laos, New Zealand, Poland, Portugal, Romania, Ukrainian SSR, Union of
South Africa, United Kingdom, and USSR). See, for example,Willmot, ‘The Evolution of the UNCollective
Security System’, p. 121.

23 Summary study of the experience derived from the establishment and operation of the force: Report of the
Secretary-General, UN doc. A/3943, 9 October 1958, at: http://bit.ly/2MYvlBT, para. 70. See also B. Oswald,
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By the time armed conflicts were raging in Bosnia and Herzegovina in the early 1990s,
the consensual view of peacekeeping and limited scope for use of force was under
significant political pressure. Following the UN Secretary-General’s 1993 report, An
Agenda for Peace, the President of the Security Council issued a statement in which he
reaffirmed that the Council may authorise peacekeepers to use all means necessary ‘to
carry out their mandate’; this would be in addition to ‘the inherent right of United Nations
forces to take appropriate measures for self-defence’.24 But proactive measures, in particu-
lar without the consent of the territorial State, would not be lawful. Thus, in early 1994,
when the UN military force commander in Rwanda, Roméo Dallaire, sought permission
to seize arms caches stashed in preparation for the genocide, the request would be denied
on the basis that such action would be outside the Chapter VI mandate.25 The extermin-
ation of hundreds of thousands of Tutsi and moderate Hutu civilians would follow.

In its seminal Resolution 1265 (1999) on the protection of civilians,26 the Security
Council expressed its ‘willingness to consider how peacekeeping mandates might better
address the negative impact of armed conflict on civilians’.27 A month later, in Resolution
1270 on Sierra Leone, the Council, overtly acting under Chapter VII of the Charter,
decided that, in the discharge of its mandate, UNOMSIL (the UN Observer Mission in
Sierra Leone) was authorised to take the necessary action ‘to afford protection to civilians
under imminent threat of physical violence’.28 The Rubicon had been crossed and
a significant precedent set.29

At the same time, the UN acknowledges the challenges it typically faces in protecting
civilians. These include operating ‘in harsh conditions and in difficult terrain, with limited
resources’; ‘unrealistic’ expectations that UN peacekeepers will be able to protect all
civilians at all times; and the ‘dynamic nature’ of the places in which peacekeepers
operate, meaning that the security situation can change very quickly.30 In outlining the
principles of UN peacekeeping, the UN cautions that:

A UN peacekeeping operation should only use force as a measure of last resort. It should
always be calibrated in a precise, proportional and appropriate manner, within the
principle of the minimum force necessary to achieve the desired effect, while sustaining
consent for themission and its mandate. The use of force by a UN peacekeeping operation
always has political implications and can often give rise to unforeseen circumstances.31

‘Soldier Self-Defense Symposium: The Evolution of the UNDoctrine of Self-Defence in UN Peacekeeping’,
Opinio Juris, 1 May 2019, at: http://bit.ly/2pxfnGG.

24 Statement of the President of the UN Security Council, UN doc. S/PV.3225, 28 May 1993, p. 3.
25 See, for example, K. Shiffman, ‘As Genocide Raged, General’s Pleas for Help Ignored’, CNN,

10 December 2008, at: http://cnn.it/2MSFqQJ. See also ‘A Good Man in Hell: General Roméo Dallaire
and the Rwanda Genocide’, United States Holocaust Memorial Museum, 12 June 2002, at: http://bit.ly/
2VTMZum.

26 UN Security Council Resolution 1265 (1999), adopted by unanimous vote in favour on 17 September 1999.
27 Ibid., operative para. 11.
28 UN Security Council Resolution 1270 (1999), adopted by unanimous vote in favour on 22 October 1999,

operative para. 14.
29 Willmot, ‘The Evolution of the UN Collective Security System’, p. 129.
30 UN, ‘Protection of Civilians Mandate’, undated but accessed 1 October 2021, at: http://bit.ly/2Bqhdf2.
31 UN, ‘Principles of Peacekeeping’, undated but accessed 1 October 2021, at: http://bit.ly/2VTa7t6.
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Indeed, while the tendency until recently has been towards more proactive and forceful
implementation of mission objectives, it is likely that the trend will be reversed towards
less use of force. Overall, UN peacekeeping has traditionally been and remains a major
conceptual driver of the protection of civilians,32 as is further analysed in Chapter 15 on
the United Nations and the protection of civilians.

1.4.1 Responsibility to Protect and the Protection of Civilians

Distinct from UN peacekeeping, the UN Security Council may authorise the use of force
specifically to protect civilians from mass atrocities under the doctrine of ‘responsibility to
protect’ (R2P). In the 1990s, Dr Francis Deng and others began to recast the notion of
sovereignty in international discourse in reaction to the failures by the international
community to prevent the genocide against the Tutsi in Rwanda in April–July 1994

33

and then the genocide against Bosnian Muslims in the aftermath of the fall of Srebrenica
in Bosnia and Herzegovina in July 1995.34 They called for the notion of sovereignty to be
viewed through a new lens: not as an impenetrable barrier to intervention but rather as
a form of responsibility according to which the State is ‘accountable to both domestic and
external constituencies’.35 The doctrine of R2P is a noted result of this reformulation.36

In this regard, in 2001, the International Commission on Intervention and State
Sovereignty, an initiative formed the year before with the support of Canada, released its
report entitled The Responsibility to Protect. The report advocated a re-characterisation of
sovereignty as ‘control’ to sovereignty ‘as responsibility in both internal functions and
external duties’.37 Then in 2004, the UN High-Level Panel on Threats, Challenges and
Change issued A More Secure World, Our Shared Responsibility, a report that further
endorsed the notion of R2P. It stated:

Collective security institutions have proved particularly poor atmeeting the challenge posed
by large-scale, gross human rights abuses and genocide. This is a normative challenge to the
United Nations: the concept of State and international responsibility to protect civilians
from the effects of war and human rights abuses has yet to truly overcome the tension
between the competing claims of sovereign inviolability and the right to intervene.38

32 For a history of the protection of civilians in UN peacekeeping, see C. Foley, UN Peacekeeping Operations
and the Protection of Civilians: Saving Succeeding Generations, 1st ed., Cambridge University Press,
Cambridge, 2017.

33 International Criminal Tribunal for Rwanda (ICTR), Prosecutor v. Akayesu, Judgment (Trial Chamber)
(Case No. ICTR-96–4-T), 2 September 1998, para. 126.

34 International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of Former Yugoslavia since 1991 (ICTY), Prosecutor v. Krstić,
Judgment (Trial Chamber) (Case No. IT-98–33-T), 2 August 2001, para. 598.

35 See, for example, F. M. Deng, S. Kimaro, T. Lyons, D. Rothchild, and I. W. Zartman, Sovereignty as
Responsibility: Conflict Management in Africa, Brookings Institution Press, Washington, DC, 1 June 1996.

36 See, for example, F. M. Deng, ‘From “Sovereignty as Responsibility” to the “Responsibility to Protect”’,
Global Responsibility to Protect, Vol. 2, No. 4 (1 January 2010), available at: http://brook.gs/32yA4AR.

37 International Commission on Intervention and State Sovereignty (ICISS), The Responsibility to Protect,
Report, 2001, para. 2.14.

38 AMore SecureWorld: Our Shared Responsibility, Report of the High-Level Panel on Threats, Challenges and
Change, UN, New York, 2004, para. 36.
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As unanimously endorsed by the UN General Assembly in 2005,39 the responsibility ‘to
protect populations from genocide, war crimes, ethnic cleansing and crimes against
humanity’ sees the use of force as a possible means to protect civilians, although it is
envisaged only as a last resort and even then it will solely be lawful when exercised ‘through
the Security Council’. This means that if the Security Council is blocked, as it was in the
case of Syria for example, the use of force other than in lawful self-defence remains illegal
under international law. In its Resolution 1674 (2006) on PoC in armed conflict, the UN
Security Council reaffirmed the provisions of paragraphs 138 and 139 of theWorld Summit
Outcome document regarding the responsibility to protect populations from these
crimes.40

While sometimes used or interpreted to mean the same thing, the R2P doctrine and
the concept of protection of civilians are not synonyms. Indeed, in his report to the
Security Council in 2012 on the protection of civilians, the UN Secretary-General
expressed his concern about ‘the continuing and inaccurate conflation’ of the two
concepts, noting that while they ‘share some common elements, particularly with regard
to prevention and support to national authorities in discharging their responsibilities
towards civilians, there are fundamental differences’.41 Thus, the Secretary-General
wrote:

First, the protection of civilians is a legal concept based on international humanitarian,
human rights and refugee law, while the responsibility to protect is a political concept, set
out in the 2005 World Summit Outcome . . . Second, there are important differences in
their scope. The protection of civilians relates to violations of international humanitarian
and human rights law in situations of armed conflict. The responsibility to protect is
limited to violations that constitute war crimes or crimes against humanity or that would
be considered acts of genocide or ethnic cleansing. Crimes against humanity, genocide
and ethnic cleansing may occur in situations that do not meet the threshold of armed
conflict. I urge the Security Council and Member States to be mindful of these
distinctions.42

In 2009, the UN Secretary-General had released a report on the implementation of R2P in
which he suggested a three-pillar approach: (1) emphasising the protection responsibilities
of the State; (2) providing international assistance and capacity building; and (3) the
exercise of a timely and decisive response to prevent and halt genocide, ethnic cleansing,
war crimes, and crimes against humanity.43 Following the publication of Secretary-
General Ban Ki-moon’s report, a UN General Assembly debate on R2P was convened.
At this debate, Member States reaffirmed the 2005 commitment and in a consensus

39 UN General Assembly Resolution 60/1 (‘2005 World Summit Outcome’), adopted without a vote on
16 September 2005, paras. 138 and 139.

40 UN Security Council Resolution 1674, adopted unanimously on 28 April 2006, operative para. 4.
41 Report of the Secretary-General on the protection of civilians in armed conflict, UN doc. S/2012/376,

22 May 2012, para. 21.
42 Ibid.
43 ‘Implementing the Responsibility to Protect’, Report of the UN Secretary-General, UN doc. A/63/677,

12 January 2009, at: http://bit.ly/2Mss0Mb.
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resolution (63/308) ‘took note’ of the Secretary-General’s report. It is now generally
accepted that R2P does indeed contain three ‘pillars’:

Pillar One: Every State has the Responsibility to Protect its populations from four mass
atrocity crimes: genocide, war crimes, crimes against humanity, and ethnic
cleansing.

Pillar Two: The wider international community has the responsibility to encourage and
assist individual States in meeting that responsibility.

Pillar Three: If a State is manifestly failing to protect its populations, the international
community must be prepared to take appropriate collective action, in
a timely and decisive manner, and in accordance with the UN Charter.44

Perhaps the first time the concept of R2P firmly underpinned a UN Security Council
authorisation to use force under Pillar Three was in relation to Libya.45 In February 2011,
Resolution 1970 recalled ‘the Libyan authorities’ responsibility to protect its population’.46

The Council expressed grave concern at the situation in Libya, condemning ‘the violence
and use of force against civilians’, deploring ‘the gross and systematic violation of human
rights, including the repression of peaceful demonstrators’, and expressing ‘deep concern
at the deaths of civilians’.47 As noted above, the following month, with the situation
worsening, Resolution 1373 authorised Member States to take all necessary measures ‘to
protect civilians and civilian populated areas under threat of attack in the Libyan Arab
Jamahiriya’.48 The Libyan intervention would prove to be controversial for two reasons.
First and foremost, there was concern that the Security Council authorisation to intervene
to protect civilians was used to effect regime change.49 Second, and following on from the
first, the obligation to protect civilians and civilian areas under threat of attack seemed not
to be implemented when forces challenging the Libyan leader Muammar Gadhafi were
alleged to be attacking civilians.50 Writing in the Canberra Times in September 2011,
Ramesh Thakur said: ‘The jury is still out on whether international military action in
Libya will promote consolidation or softening of the R2P norm. The Libyan people’s

44 Global Centre for the Responsibility to Protect, ‘About R2P’, at: http://bit.ly/2IkhtR1.
45 Though see, in this regard, Willmot, ‘The Evolution of the UN Collective Security System’, p. 128.
46 UNSecurity Council Resolution 1970 (2011), adopted by unanimous vote in favour on 26February 2011, ninth

preambular para.
47 UN Security Council Resolution 1970 (2011), first and second preambular paras.
48 UN Security Council Resolution 1973 (2011), adopted on 17March 2011 by ten votes in favour to nil, with five

abstentions (Brazil, China, Germany, India, and the Russian Federation).
49 In 2016, the American political scientist Micah Zenko questioned the Obama administration’s claim that it

was just trying to protect civilians, arguing that its actions revealed that in practice it was seeking regime
change. He argued:

In truth, the Libyan intervention was about regime change from the very start. The threat posed by the
Libyan regime’s military and paramilitary forces to civilian-populated areas was diminished by NATO
airstrikes and rebel ground movements within the first 10 days. Afterward, NATO began providing
direct close-air support for advancing rebel forces by attacking government troops that were actually in
retreat and had abandoned their vehicles.

M. Zenko, ‘The Big Lie About the Libyan War’, Foreign Policy, 22 March 2016, at: http://bit.ly/33LcxfQ.
50 See, for example, M. Gobush, ‘The Libya Intervention: A Just War Unjustly Disowned’, Providence, 19 April

2017, at: http://bit.ly/2pzhABg.
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euphoria and NATO’s relief over the successful military campaign to remove Gaddafi is
likely to temper criticisms of the manner in which NATO rode roughshod over UN
authorisation to protect civilians.’51 Amid a series of strong Russian criticisms of the
burgeoning NATO action, Russia’s main State-owned television station aired a critical
report in April 2011 describing the military campaign as ‘aggression by the great world
powers against a sovereign country’.52 The motive, it was alleged, was to secure unfettered
access to Libyan oil fields.53 The American academic, Eric Posner, was also critical.
Writing in Foreign Policy in October 2011, he claimed that: ‘Both international and US
law took a drubbing alongside Qaddafi’s ragtag army, casting further doubt upon the
already tenuous notion that international military actions can be conducted on a legal
basis.’54 But this is perhaps to disregard the changing political climate in the Security
Council. The resolution was lawfully adopted and a potential genocide was averted: this
had posed a clear threat to international peace and security, in the Council’s assessment.55

1.5 HUMANITARIAN INTERVENTION AND THE PROTECTION

OF CIVILIANS

If the Council does not authorise a use of force, few States assert that a unilateral right of
humanitarian intervention by force of arms exists under international law, in particular
where this is necessary to protect civilians.56 This tends to be insufficient for the existence
of a corresponding customary rule, which demands a general belief among States that
a particular practice is either obligated or prohibited by international law, however.57

Humanitarian intervention thus remains a contested issue in international law.58 Some
argue that the notion is little more than a cover for Western imperialism.59 Others

51 R. Thakur, ‘Has R2P Worked in Libya?’, Canberra Times, 19 September 2011, text available at: http://bit.ly/
2pzFnB6.

52 Cited in H. VanHoose, ‘Understanding the Russian Response to the Intervention in Libya’, Center for
American Progress, blog post, 12 April 2011, at: http://ampr.gs/2J2nhic.

53 See, for example, O. Nwakanma, ‘Libya: NATO’sWar of Aggression on Sovereign African State’, Pambazuka
News, 9 June 2011, available at: http://bit.ly/32spV8J.

54 E. Posner, ‘Outside the Law: NATO Intervention in Libya Made a Mockery of International Law’, Foreign
Policy, 25 October 2011, at: http://bit.ly/2J1k1Un.

55 According to the twenty-first preambular paragraph of Resolution 1973 (2011), the Council ‘Determin[ed] that
the situation in the Libyan Arab Jamahiriya continues to constitute a threat to international peace and security.’

56 This is the case with Belgium and the United Kingdom.
57 Art. 38(1)(b), 1945 Statute of the International Court of Justice. See also Annex II of this book, at p. 290.
58 There is also no consensual definition in international law of what constitutes humanitarian intervention.

One academic definition proposes that the concept means a coercive, notably military action across State
borders by a State or a group of States aimed at preventing or ending widespread and grave violations of
human rights of individuals other than its own citizens, without the permission of the State in whose territory
force is applied. J. L. Holzgrefe, ‘The Humanitarian Intervention Debate’, in R. Keohane and J. Holzgrefe
(eds.), Humanitarian Intervention, Cambridge University Press, Cambridge, 2003, p. 18; see Independent
International Fact-Finding Mission on the Conflict in Georgia, Report, Vol. II, 2009, p. 283. This definition
should be slightly amended to exclude cases, according to the doctrine of R2P, where the use of force is
grounded in due authorisation by the UN Security Council.

59 See, for example, R. Bush, G. Martiniello, and C. Mercer, ‘Humanitarian Imperialism’, Review of African
Political Economy, Vol. 38, No. 129 (September 2011), 357–65; J. Damboeck, ‘Humanitarian Interventions:
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disagree. Writing in 1990, W. Michael Reisman argued that where ‘free elections are
internationally supervised and the results are internationally endorsed as free and fair and
the people’s choice is clear’, those ‘confirmed wishes’ may not be ‘ignored by a local
caudillo’. He claimed that a ‘jurist rooted in the late twentieth century’ can ‘hardly say’ that
‘an invasion by outside forces to remove the caudillo and install the elected government is
a violation of national sovereignty’.60

But under international law as it stands, forcible intervention for avowedly humanitar-
ian purposes without due UN Security Council authorisation, tends to be perceived as
illegal.61 An autonomous right in international law of humanitarian intervention was most
recently claimed in April 2018 by the United Kingdom as a lawful response to chemical
weapons attacks in Syria. The United Kingdom stated that it is permitted under inter-
national law, on an exceptional basis, to take measures in order to alleviate overwhelming
humanitarian suffering. The legal basis for the use of force is humanitarian intervention,
which requires three conditions to be met:

(i) there is convincing evidence, generally accepted by the international community
as a whole, of extreme humanitarian distress on a large scale, requiring immediate
and urgent relief;

(ii) it must be objectively clear that there is no practicable alternative to the use of
force if lives are to be saved; and

(iii) the proposed use of force must be necessary and proportionate to the aim of relief
of humanitarian suffering and must be strictly limited in time and in scope to this
aim (i.e. the minimum necessary to achieve that end and for no other purpose).62

But while there was indeed ‘intense scholarly and inter-State debate’ during and sinceNATO’s
intervention against the Federal Republic of Yugoslavia over Kosovo in 1999,63 this has ‘not yet
led to a development of international law in favour of unilateral humanitarian interventions
without a Security Council mandate’.64 At the time, only Belgium and the United Kingdom
advanced a right of humanitarian intervention to justify the use of force in Kosovo. And as has
been observed, in the later case of Libya, ‘It speaks volumes about the new state of mind
prevailing in NATO that . . . there was no dissent from the view that any humanitarian
intervention in Libya, in early 2011, must be firmly embedded in Security Council
authorization’.65

Western Imperialism or a Responsibility to Protect?: An Analysis of the Humanitarian Interventions in
Darfur’, Multicultural Education & Technology Journal, Vol. 6, No. 4 (November 2012), 287–300.

60 W. M. Reisman, ‘Sovereignty and Human Rights in Contemporary International Law’, American Journal of
International Law, Vol. 84, No. 4 (1990), 866–76, at p. 871.

61 Brownlie, International Law and the Use of Force by States, p. 301; Dinstein, War, Aggression and Self-
Defence, 6th ed., para. 207.

62 ‘Syria Action: UKGovernment Legal Position’, Policy paper, UK PrimeMinister’s Office, 10Downing Street,
Published 14 April 2018, at: http://bit.ly/2LT7owG.

63 Independent International Fact-Finding Mission on the Conflict in Georgia, Report, Vol. II, 2009, p. 284.
64 Ibid.; and see S. Chesterman, Just War or Just Peace? Humanitarian Intervention and International Law,

Oxford University Press, Oxford, 2001, especially p. 226.
65 Y. Dinstein,War, Aggression and Self-Defence, 5th ed., Cambridge University Press, Cambridge, 2011, p. 338; see

also I. Henderson, The Use of Force and International Law, Cambridge University Press, Cambridge, 2018, p. 161.
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1.6 THE RIGHT OF SELF-DEFENCE AND THE PROTECTION

OF CIVILIANS

As noted above, the right of a State to use force in self-defence has been safeguarded under
the UN Charter. Thus, Article 51 provides in part that: ‘Nothing in the . . . Charter shall
impair the inherent right of individual or collective self-defence if an armed attack occurs
against a Member of the United Nations, until the Security Council has taken the
measures necessary to maintain international peace and security.’

Where the right of self-defence exists, its lawful exercise is subject to two principled
constraints: necessity and proportionality.66 These substantive elements dictate that the
use of force must be both objectively necessary in the circumstances and the force
employed must be proportionate to the aim of repelling the armed attack. According to
the International Court of Justice, the targets of action in self-defence must also be lawful
military objectives under IHL. In its 2003 judgment in the Oil Platforms case, the Court
stated that: ‘The United States must also show that its actions were necessary and
proportional to the armed attack made on it, and that the [Iranian oil] platforms were
a legitimate military target open to attack in the exercise of self-defence.’67 If the Court is
correct,68 attacking the civilian population (or civilian objects) cannot be considered
a necessary or proportionate act of self-defence. This is a further international legal
protection for civilians in armed conflict.

66 ICJ, Nicaragua judgment, para. 194; approved by the Court in: Case Concerning Oil Platforms (Islamic
Republic of Iran v. United States of America) Judgment, 6 November 2003 (hereinafter, Oil Platforms
judgment), paras. 43 and 51.

67 ICJ, Oil Platforms judgment, para. 51.
68 Yoram Dinstein criticises the Court’s holding as a misreading of the applicable law. Dinstein, War,

Aggression and Self-Defence, 6th ed., para. 490.

Jus ad Bellum and the Protection of Civilians 29

https://doi.org/10.1017/9781009052757.004 Published online by Cambridge University Press

https://doi.org/10.1017/9781009052757.004

