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Background

The Russian Constitution was adopted by a referendum on December 12, 1993. It was inspired by Western consti-
tutional traditions and internationally recognised democratic and human rights values.1 The Constitution established
three core features of the Russian constitutional order, all breaking with the Soviet past:

• The Constitutional provisions on the foundations of the constitutional system, the protection of human
rights, and constitutional review are unchangeable and cannot be amended, except via the summoning
of a new Constitutional Assembly/national referendum (art. 135).

• The Constitution established a strongly monist approach to international law, integrating it into the
Russian legal order and giving priority to duly ratified international treaties and agreements to override
conflicting domestic laws (art. 15(4)).2

• The Russian Constitutional Court enjoys exclusive competence to interpret the Constitution via
binding3 precedents.4

Before 1993, the function of the concept of “sovereignty” was to protect the Soviet system of socialist government
and the supremacy of Soviet law, and in particular the supremacy of the fundamental principles of the socialist state
order (democratic centralism, socialist legality, absence of protection of private property, opposition to colonialism,
etc.), over abundant conflicting international rules. The Soviet legal doctrine did not recognize the primacy of
international law over national law as a matter of principle.5 The 1993 Russian Constitution gave “sovereignty” a
new meaning and rejected all the core elements of the Soviet legal heritage, in particular with regard to the
implementation and application of international law within the national legal order.6

The 2020 Amendments

The constitutional amendments of 2020 do not contradict the foundations of the Russian constitutional order
enshrined in the two first chapters of the 1993 Constitution. The majority are entirely unsurprising, including the
clause making a new Mr. Medvedev unnecessary, enshrining Vladimir Putin’s ability to stay in power without
any limit on the number of presidential terms. However, that is not the focus of this note; instead we examine the
relationship between Russian law and international law.7

The amended Article 67bis consolidates the status of Russia as a legal successor of the Soviet Union;8 the amended
Article 69(1) retains the guarantee of rights of indigenous and extinct peoples in accordance with universally recog-
nized principles of international law and international obligations of the Russian state; the amended Article 79bis
reinforces two fundamental principles of international law within the Russian legal order—the principles of peaceful
coexistence and of non-interference. Further, Article 67(2bis) formalizes three grounds for changing Russian state
borders (delimitation, demarcation, re-demarcation) that had been covered by relevant federal law;9 the amended
Article 69(3) obliges the state to protect the interests “compatriots” abroad—an obligation elevated from a
federal law.10 The amended Article 7911 blocks the application of international treaties and agreements that are con-
trary to the constitutional principles and/or limit rights and freedoms of man and citizen found in the Constitution and
prohibits the enforcement of international court decisions contradicting the Constitution, thus codifying previous
Constitutional Court decisions.12

From a strictly dogmatic legal point of view, there was no need for all these amendments to be included in the Con-
stitution. They bring absolutely nothing new. This equally applies to all the amendments mentioned above, including
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the new wording of Article 79, which became particularly politicized, notwithstanding the fact that it reflects a
mainstay idea embraced by numerous constitutional systems in Europe, which led the Court of Justice of the
European Union, in one example, to block the EU’s accession to the European Convention on Human Rights
(ECHR), notwithstanding an obligation lying on the Union to accede.13

The Enforcement of International Judgments: From Anchugov and Gladkov to YUKOS

Consideration of the background of the amendments is crucial. The enforcement of European Court of Human
Rights (ECtHR) judgments has become an extremely politicized and notorious topic in Russia since 2013, trig-
gered by the ECtHR judgment of July 4, 2013, Anchugov and Gladkov v. Russia.14 In this case, the ECtHR
found a conflict between the ECHR and the provisions of the Article 32(3) of the Russian Constitution,
which demands the disfranchisement of prisoners. The ECtHR was thus developing its Hirst v. the United
Kingdom15 case law line. While the United Kingdom could theoretically comply (but chose not to), the
Russian case is different: Article 32 is part of the unchangeable part of the Constitution. The ECtHR thus
put the Russian authorities into an impossible position and the reaction was swift: the Constitutional Court,
unsurprisingly, established in case no. 21-P of July 14, 2015 that the Constitution prevails over the ECtHR’s
reading of the Convention.16 The Russian media and opposition did not accept this decision and blamed the
Constitutional Court for preparing the base for mass non-compliance by the Russian Federation with the inter-
national human rights standards.17

On June 11, 2015, a number of members of the State Duma (the Russian parliament) (MPs) requested the Consti-
tutional Court to verify the constitutionality of the provisions of six Russian laws that, in their opinion, contradicted
the Constitution, as they required the execution of the ECtHR judgments even if such judgments conflicted with the
Constitution and the rulings of the Constitutional Court.18 The international press immediately linked the parliamen-
tary request with the judgment of the ECtHR on the case OAO Neftyanaya kompaniya YUKOS v. Russia,19 obliging
Russia to pay nearly two billion euros in compensation for the breach of the Convention.20 It is also possible that the
numerous cases concerning Russian military intervention in the Ukraine, as well as the annexation of the Crimea,
could have played a role here.21

Guided by the established practice of Russian constitutional interpretation premised on the strong monist tradition, as
explained above, the Constitutional Court rejected the MPs’ claims in its judgment of July 14, 2015. All the provi-
sions of the Russian laws about which the MPs complained were declared to be in line with the Constitution. In the
opinion of the Constitutional Court, the recognition of certain provisions of the Russian law as unconstitutional due
to the necessity of implementation of the ECtHR case law could only deteriorate the balance in the Russian system of
the protection of human rights and create disharmony between European human rights protection system and the
Russian legal order.

The Constitutional Court argued, however, that Russia’s participation in international agreements does not imply any
transfer of the national sovereignty. According to its approach, no international treaty, including the ECHR as inter-
preted by the ECtHR, can put into question the primacy of the Constitution within the Russian legal order. The Con-
stitutional Court stressed that the Constitution and the ECHR were based on the same democratic values, so any
conflict between these documents would be truly exceptional. Should such a conflict occur, Russia had to
abandon the enforcement of the respective ECtHR judgments in favor of the primacy of the national Constitution.
The Constitutional Court opined that this approach is attuned to the practice established in other countries and must
be based on the ideas of non-self-isolationism, mutual respect, and dialogue between different human rights protec-
tion systems. It is implied in the dialogical ideal of the rule of law, which implies that the Russian Constitutional
Court possesses the exclusive competence to question the constitutionality of the execution and enforcement of
ECtHR judgments within the Russian legal system.22

In response to this case law, the State Duma amended the Russian Federal Constitutional Law “On the Constitutional
Court of the Russian Federation,”23 explicitly empowering the Constitutional Court to verify the compliance of deci-
sions of intergovernmental bodies with the standards of the protection of human rights in the Constitution, and to
consider the enforceability of such decisions in the Russian legal order.
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On March 11, 2016, the European Commission for Democracy, through the Law of the Council of Europe
(the Venice Commission), adopted its interim report,24 which found that the law, as amended, was not compatible
with Russia’s international obligations, which may prevent the implementation of international court decisions in
the Russian legal order. According to the Venice Commission, if the Constitutional Court of Russia is not able to
resolve the conflict between the Constitution and a decision of an international institution/court, it does not
exclude the decision from being enforced in accordance with the international obligations of Russia, even if that
requires amending the Constitution. The Venice Commission supported the idea of dialogue between the national
and European judiciaries and asked Russia to refrain from taking unilateral measures on the basis of the amendments.
The Russian Constitutional Court responded on April 19, 2016, when it underlined, in judgment no. 12-P, that dia-
logue is impossible in the context of subordination between the legal systems.25 The Constitutional Court explained
that the execution of the ECtHR judgment in the case of Anchugov and Gladkov v. Russia, including amending the
conflicting Russian law with the purpose of allowing all convicted people in Russia to vote, was impossible. While it
is difficult to assess how this uncompromised position taken by the Constitutional Court corresponds with Article 79
of the Constitution, which allows for the delegation of sovereign powers to international bodies on the ground of
international obligations, it is undeniable that a request to amend the unamendable part of the national constitution
coming from Strasbourg could be a step too far, making the case somewhat straightforward.

More complex issues, showing the worries of the Venice Commission to have been justified, followed on October 12,
2016, when the Russian Ministry of Justice requested the Constitutional Court to review the constitutionality of the
enforcement of the ECtHR judgement in the case of OAO Neftyanaya Kompaniya YUKOS v. Russia. The Constitu-
tional Court ruled that the ECtHR had failed in its interpretation of the Convention and the Russian constitutional
provisions,26 referring—quite unhelpfully—to its own case law related to the YUKOS case,27 found wanting by
the ECtHR. The case seems to be a clear example of what one of us characterized as “attempts of the Russian
State to protect itself from usually justified complaints of its own citizens through recourse to international courts
by underlying the unjust ruthlessness of such courts.”28 Yaroslavtsev J and Aranovsky J dissented, finding the
case inadmissible, since the request of the Ministry of Justice by its nature intended to justify the Ministry’s
failure to comply with the ECtHR judgment. With the 2016 judgment no. 12-P, but even more so with 2017
no. 1-P, the Russian Constitutional Court embarked on a path of fine-tuning the monist approach to international
law, which has been one of the pillars of the Russian Constitution since its adoption in 1993. Much will depend
on the progress of the political process of ensuring compliance at the Council of Europe level—the position of
other members as well as the bodies of the organization: a national court decision obviously does not make the judg-
ment of the ECtHR less binding.29

Conclusion: Codifying the Disengagement with International Courts

The constitutional amendments of 2020 formally signaled the end of an era and essentially reconfirmed the estab-
lished practice of the Constitutional Court. The new wording of Article 125 § 5bis b allows the Constitutional
Court to consider the compatibility of binding acts of the ECtHR, the Eurasian Economic Union, and the Union
State of Russia and Belarus’s institutions, with the Russian Constitution of 1993. Even though the Venice Commis-
sion criticized the latter amendments to Article 79 of the Russian Constitution and called for changing it in a more
pragmatic way, the Venice Commission did not find direct violations of Russia’s commitments under the ECHR pro-
visions therein.30

The new wording of Article 79 of the Russian Constitution does not, however, conflict with Article 15(4) of the
Russian Constitution in that it does not question the primacy and direct effect of international law in the Russian
legal order beyond the exceptional circumstances to be reviewed by the Constitutional Court, merely articulating,
to agree with Aleksey Ispolinov, the modalities of monism’s operation in the country’s legal system.31 All in all,
the outlook for broadening the dialogue between the Russian Constitutional Court and the international supranational
structures is grim, leaving little place for optimism. The ties with the Council of Europe are weakening from year to
year. The supranational competences of the Eurasian Economic Union are yet to take shape, but here too the position
of the Constitutional Court is identical to its approach to the ECHR;32 the latest constitutional amendments apply
here in full.
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AMENDMENTS TO THE 1993 CONSTITUTION OF THE RUSSIAN FEDERATION CONCERNING
INTERNATIONAL LAW (2020)*

[July 4, 2020]

The Constitution of the Russian Federation

Article 15(4)

“4. The universally-recognised norms of international
law and international treaties and agreements of the
Russian Federation shall be a component part of its
legal system. If an international treaty or agreement of
the Russian Federation establishes other rules than
those envisaged by law, the rules of the international
agreement shall be applied.”

Статья 15(4)

“4. Общепризнанные принципы и нормы
международного права и международные договоры
Российской Федерации являются составной частью
ее правовой системы. Если международным дого-
вором Российской Федерации установлены иные
правила, чем предусмотренные законом, то при-
меняются правила международного договора.”

Article 79 (as amended in 2020)

“The Russian Federation may participate in interstate
associations and transfer to them part of its powers
according to international treaties and agreements, if
this does not involve the limitation of the rights and free-
doms of man and citizen and does not contradict the
principles of the constitutional system of the Russian
Federation. Decisions of interstate bodies adopted
based on the provisions of international treaties ratified
by Russia in their interpretation that is contrary to the
Constitution of the Russian Federation will not be
subject to enforcement.”

Статья 79 (в редакции 2020 г.)

“Российская Федерация может участвовать в
межгосударственных объединениях и передавать им
часть своих полномочий в соответствии с
международными договорами РоссийскойФедерации,
если это не влечет за собой ограничения прав и свобод
человека и гражданина и не противоречит основам

конституционного строя Российской Федерации.
Решения межгосударственных органов, принятые на
основании положений международных договоров
Российской Федерации в их истолковании, противоре-
чащем Конституции Российской Федерации, не подле-
жат исполнению в Российской Федерации.”

Article 125(5bis b) (as amended in 2020)

“51. The Constitutional Court of the Russian Federation:

< . . . >

b) in the order established by federal constitutional law,
resolves the issue of the possibility to execute interstate
bodies decisions adopted on the basis of the Russian Fed-
eration international treaties provisions in their interpreta-
tion, which contrary to the Constitution of the Russian
Federation, as well as the possibility to execute a decision
of a foreign or international (interstate) court, a foreign or
international arbitration court (arbitration) imposing obli-
gations on the Russian Federation, if this decision contra-
dicts the Russian Federation public order foundations;”

Статья 125 (5прин б) (в редакции 2021 г.)

“51. Конституционный Суд Российской Федерации:

< . . . >

б) в порядке, установленном федеральным конститу-
ционным законом, разрешает вопрос о возможности
исполнения решений межгосударственных органов,
принятых на основании положений международных
договоров Российской Федерации в их истолковании,
противоречащем Конституции Российской Федерации,
а также о возможности исполнения решения иностран-
ного или международного (межгосударственного) суда,
иностранного или международного третейского суда
(арбитража), налагающего обязанности на Российскую
Федерацию, в случае если это решение противоречит
основам публичного правопорядка Российской
Федерации;”.

*This text is an excerpt of the amendments discussed in the Introductory Note. The full text can be accessed at the website of the State System of
Legal Information [государственной системы правовой информации] (visited February 9, 2021), http://publication.pravo.gov.ru/Document/
View/0001202003140001. The translation of the excerpts appearing here was provided by the authors of the Introductory Note.
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