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Abstract
Courts in common law systems decide cases as they decided like cases in the past—even if
they believe they decided those past cases wrongly. What, if anything, justifies this prac-
tice? I defend two main claims. The first is that fairness favors treating like cases alike if
that means treating them correctly. The second is that, in general, a court is as likely to
decide an instant case correctly as it was to decide a previous and like case correctly.
Together, these claims tell us that departing from and following precedent are equally
likely to yield a correct decision, whereas following precedent may also yield a fair deci-
sion. Adhering to precedent is the dominant alternative, as a result. Fairness therefore jus-
tifies the practice of precedent. While this conclusion is not original, my argument for it is.

I. A Strange Idea

Courts in common law systems decide cases as they decided similar cases in the past
—even if they believe they decided those past cases wrongly. This, roughly, is the
practice of precedent. In Whole Woman’s Health v. Hellerstedt,1 for example, the
Supreme Court of the United States struck down as unconstitutional a law that lim-
ited access to abortion. Four years later, in June Medical Services v. Russo,2 the Court
heard a challenge to a nearly identical law in a different state. The Court followed pre-
cedent and struck down that law, even though most of its members believed that the
Court had made a mistake in Whole Woman’s Health. That is, the Court held as
unconstitutional a law that it believed should have been held constitutional.

Legal philosophers often regard the practice of precedent as a ”strange idea.”3

Courts are in charge of making decisions on legal issues because—one hopes—they
are good at it. Their judgment on legal issues is generally sound; at the least, it is
sounder than the judgment of alternative decision-makers. Why, then, would courts
“do something other than make decisions according to their own best legal
judgment?”4
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4Id. at 41.
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There is an easy answer with respect to vertical precedent, that is, the practice of lower
courts following the precedents of higher courts. Lower courts are generally less expert in
the law than higher courts. If they disagree, probably the higher court is right, and the
lower court is wrong. So, lower courts will make correct decisions more often by follow-
ing the decisions of higher courts than they would by relying on their own judgment.5

There is nothing strange here, just the unremarkable fact of differential expertise.6

Things are trickier with respect to horizontal precedent, that is, the practice of
higher courts (such as the Supreme Court) following their own precedents. Courts
do not consistently decline in expertise over time. There is no reason to think that
the Court in June, for example, is worse at working out what the law requires than
the Court in Whole Woman’s Health. As a result, there’s no reason to think that a
court will make correct decisions more often by following its own precedents.7

Some of the strangeness therefore remains.
Here I aim to dispel that remaining strangeness. My question, roughly, is: Should a

court follow its own precedents, even when it believes they were wrongly decided? If
so, why? I shall provide a more precise formulation of my question at the end of
Section II. An argument for a positive answer I shall call an “argument for the prac-
tice of precedent” or simply “an argument for precedent.”

Here is how I proceed. Section II describes the practice in more detail. Section III
distinguishes two strategies for answering our question and clarifies which one I
shall pursue. Sections IV and V are the analytical heart of the article. I defend two
main claims. The first is that fairness requires that like cases are treated alike if that
means treating them correctly. The second is that a court is, in general, as likely to
make a mistake in a current case as it was in a previous case. Together, these claims
support the conclusion that it is often better for courts to stand by their previous deci-
sions, even when they believe those decisions are mistaken, than to rely on their current
judgment. Sections VI and VII respond to objections. Section VIII explains how over-
ruling fits within my account, while Section IX charts a path from the justification for
following precedent to a justification for a doctrine of precedent. Section X concludes.

I should be clear that, while my examples are drawn from US law, that is for simplic-
ity’s sake only. Nothing in my argument hinges on the details of Supreme Court practice
or federal courts doctrine, and my conclusions are applicable to any common law system.8

II. Following and Distinguishing

I start with a more precise description of the practice of precedent. There are several
competing accounts. For convenience I proceed based on the influential account pro-
posed by Lamond, as developed by Horty.9

5Grant Lamond, Precedent, 2 PHIL. COMPASS 699, 709 (2007).
6There may be other justifications for vertical precedent, such as efficiency or coordination. See Evan

H. Caminker, Why Must Inferior Courts Obey Superior Court Precedents?, 46 STAN. L. REV. 817, 839ff (1994).
7Scott Hershovitz, Integrity and Stare Decisis, in EXPLORING LAW’S EMPIRE 103, 108 (SCOTT Hershovitz ed., 2006).
8More precisely: any system with a practice of horizontal precedent. This arguably includes some civil

law systems. For a helpful discussion, see Sebastian Lewis, Precedent and the Rule of Law, 41 OXFORD

J. LEGAL STUD. 873, 877 n.13 (2021).
9Grant Lamond, Do Precedents Create Rules?, 11 LEGAL THEORY 1 (2005); John Horty, Rules and Reasons

in the Theory of Precedent, 17 LEGAL THEORY 1 (2011).
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In any case, there are two possible outcomes: a decision for the plaintiff or a deci-
sion for the defendant. A case includes various factors, which are reasons that favor
one or the other of these decisions. A court hears the case and reaches a decision on
the balance of these reasons. The ratio decidendi of the case is the court’s understand-
ing of which reasons sufficed for its decision. We call the case the “precedent” or
“precedent case” and the court the “precedent court.”

The same court may later hear a case that falls within the precedent’s ratio. Call
the later case the “instant case” and the court the “instant court.” If the court can
“distinguish” the precedent, then it will decide the instant case differently than it
decided the precedent case. To distinguish a precedent is to identify a reason, pre-
sent in the instant case but absent in the precedent, that tips the balance of reasons
in favor of a different decision on the assumption that the precedent was correctly
decided. If the court cannot distinguish the precedent, then (subject to one qualifi-
cation) it will “follow” precedent, that is, decide the instant case as it decided the
precedent case.

The abortion cases illustrate these points. The Texas law in Whole Woman’s
Health required doctors to have admitting privileges at a hospital within thirty
miles of where they performed abortions. The issue was whether this restriction
imposed an undue burden on access to abortion. Simplifying greatly, suppose that
in Whole Woman’s Health the Court thinks that these are the relevant factors:

r1 = the law led to the closure of half of the state’s abortion clinics
r2 = the law had few if any health benefits
r3 = the legislature thought that the law was overall beneficial

Whereas r1 and r2 favor a decision for the plaintiff, r3 favors a decision for the defen-
dant state. The Court judges—let us suppose—that r1 and r2 outweigh r3. As a result,
it decides for the plaintiff. The ratio of the case is that: if r1 and r2, then the plaintiff
prevails.

In June, the issue was the constitutionality of a Louisiana law that, like the Texas
law inWhole Woman’s Health, required doctors to hold admitting privileges at a hos-
pital near to where they performed abortions. There were, let’s stipulate, the same set
of factors as in Whole Woman’s Health: r1, r2, and r3. Since r1 and r2 are present, the
case fell within the ratio of Whole Woman’s Health. Since there were no factors pre-
sent in June but absent in Whole Woman’s Health, the cases were indistinguishable.
Accordingly, the Court followed precedent and decided for the plaintiff.

Suppose that a third case now arises. In addition to r1, r2, and r3, there is:

r4 = the law protects patients by credentialing doctors

This factor favors the defendant. It was absent in Whole Woman’s Health (and June).
The Court judges that r4 would tip the balance of reasons in favor of the defendant,
even on the assumption that r1 and r2 outweigh r3. The Court therefore distinguishes
Whole Woman’s Health and decides for the defendant.

I said that there was a qualification; here it is. Instead of following or distinguish-
ing a precedent, a court may “overrule” a precedent, where an overruled case does not
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constrain any court’s decision-making. Courts are not, however, prepared to overrule
one of their own precedents just because they believe it was wrongly decided (that is,
decided contrary to the balance of reasons). The Court in June, for example, did not
overrule Whole Woman’s Health, even though it believed that case was wrongly
decided. More than mere perceived error is needed for overrule. Exactly what more
is needed I leave for Section IX.

With these clarifications in place, I can state my question more precisely: Should a
court follow its own decisions in previous and indistinguishable cases, even if it
believes those decisions were incorrect? If so, why?

III. Doctrine and Act

We can always ask two kinds of questions in respect of a legal rule or doctrine. We
can ask: Should there be a rule requiring x? And should you x? With respect to pre-
cedent, there’s this question: Should there be a legal rule requiring courts to follow
their own precedents? And then there’s our question, which is about whether courts
should follow their own precedents. The first question concerns what the law should
be, the second what courts should do. The first is about doctrine, the second about
acts falling under a doctrine.

To answer our question, we might try to first answer the doctrine question and
then to work out its implications for our question. This is an indirect strategy for
answering our question. For example, we might reason that it’s better for judicial
decisions to be more predictable than less, other things being equal. Judicial decisions
will be more predictable if the law requires courts to follow precedent than if not
(assuming judges obey the law). There is therefore a reason for the law to require
courts to follow precedent. That is an answer to the doctrine question. On the
assumption that judges have a genuine reason to obey the law, it’s then a short
step to the conclusion that courts have a reason to follow precedent, and hence a
short step to an answer to our question.10

My strategy is different. I shall argue in favor of following precedent without first
arguing in favor of a doctrine of precedent. I shall pursue a direct strategy, in other
words. I pursue this strategy partly because I am skeptical that judges have a genuine
reason to obey the law.11 I am skeptical, as a result, that the “short step” from a reason
for a doctrine to a reason for acts under a doctrine is a legitimate step. To be clear, the
two strategies are not rivals; the practice of precedent could be justified both directly
and indirectly. Even if one of these strategies is successful, it is still interesting and
important to know whether the other succeeds as well. I therefore do not presuppose
the incorrectness of any indirect argument, including the argument from predictabil-
ity in the last paragraph.

10Many authors argue for a doctrine of precedent on predictability grounds, e.g., Frederick Schauer,
Precedent, 39 STAN. L. REV. 571, 597 (1987); MARTIN GOLDING, LEGAL REASONING (2001), at 99; Grant
Lamond, Precedent and Analogy in Legal Reasoning, in STANFORD ENCYCLOPEDIA OF PHILOSOPHY (EDWARD

N. ZALTA ed., 2016).
11See JEFFREY BRAND-BALLARD, THE LIMITS OF LEGALITY: THE ETHICS OF LAWLESS JUDGING (2010) for a sophis-

ticated discussion.
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Finally, I should add that it may also be possible to reason in the other direction,
from a reason to follow precedent to a reason to require courts to follow precedent. I
explore this possibility in Section IX.

IV. The Fairness Principle

My argument for precedent starts from the principle that like cases should be treated
alike. This principle is variously attributed to justice, equality, and fairness. For sim-
plicity I’ll call it the fairness principle. I am, of course, far from the first person to
think that fairness can help us to justify precedent.12 Indeed, fairness is probably
the simplest and most intuitive basis for precedent. Ask a layperson why a current
case should be decided as a past case was decided, and fairness is likely to figure
in the answer. Nowadays, though, a number of philosophers doubt that fairness
can justify precedent. One of my aims is to explain why. My other aim is to show
that there is, in fact, a good argument from fairness for precedent.13

A. Strong

There are different ways to understand the fairness principle. Here’s one possibility:

Strong. For any two like cases c1 and c2, if you treat c1 in some way, then it is fair
for you to treat c2 alike and not fair for you to treat c2 differently.

Were the strong fairness principle sound, it would be easy to defend the practice of
precedent. Indistinguishable cases are, of course, alike.14 The strong principle there-
fore demands that a court follows its decision in an indistinguishable case. And since
the strong principle draws no distinction between correct and incorrect decisions, that
principle demands that a court follow even a decision that it believes was incorrect.
Fairness would require the Supreme Court in June to follow Whole Woman’s
Health, for example. But fairness would not require the Court to follow Whole
Woman’s Health in our imagined third case, because that case can be distinguished
fromWhole Woman’s Health based on r4. So, this principle could explain the sense in
which precedents constrain courts, and the sense in which they leave them free.

But the strong fairness principle is not sound. Suppose that in c1 an innocent
defendant is executed. If the strong fairness principle is correct, then it is fair to exe-
cute the equally innocent defendant in c2 and not fair to do otherwise. But this is
absurd: plainly, executing an innocent defendant is not fair. In general, deciding a

12See, e.g., Ronald Dworkin, TAKING RIGHTS SERIOUSLY (1978), at 113 (“The gravitational force of a pre-
cedent may be explained by appeal . . . to the fairness of treating like cases alike.”); Michael Moore,
Precedent, Induction, and Ethical Generalization, in PRECEDENT IN LAW 183 (LAWRENCE GOLDSTEIN ed., 1987).

13This and the next section formed the basis of my previously published argument for a requirement of
consistency in administrative law. Adam Perry, Consistency in Administrative Law, in PHILOSOPHICAL

FOUNDATIONS OF PRECEDENT (Timothy Endicott, Hafsteinn Kristjansson & Sebastian Lewis eds., 2023).
14That does not mean they are identical, for no two cases are identical. Rather, they are alike in that the

differences between them do not justify treating them differently. For more on what it is for two cases to be
relevantly alike, see BRAND-BALLARD, supra note 11, at 256ff.
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case incorrectly does not, in itself, make it fair to also decide a like case incorrectly. As
Lamond says, “that a mistake was made in the earlier case is not—in itself—an argu-
ment for repeating the mistake in the later case.”15 This point has been made many
times elsewhere in the literature.16

If you are attracted to the strong principle, you might reply this way. True, that a
court decides a case in some way does not mean that it should all things considered
decide a like case alike. But that is perfectly compatible with the strong principle. All
that principle says is that it’s fair to decide like cases alike. Fairness is a pro tanto rea-
son. Pro tanto reasons can be outweighed. Moreover, it’s plausible that fairness is out-
weighed, when it favors following an incorrect decision, by whatever reasons establish
that the decision is incorrect. So, you would conclude, the strong fairness principle
can accommodate our intuition that like cases should not be decided alike if that
means deciding them incorrectly.

There are two difficulties with this response. First, it is not plausible that deciding a
case incorrectly provides even a pro tanto reason to treat a like case incorrectly. The
execution of an innocent defendant in one case does not provide even a pro tanto
reason to execute another innocent defendant, similarly situated. Or, to take an
even more “dramatic example” from Larry Alexander, “past genocide does not gen-
erate an equality reason – not even a weak one – for continuing genocide in the pre-
sent.”17 As Alexander says, “[t]he two millionth wrong [is not] somehow less wrong
than the first,” no matter how additional wrongs “equalize situations.”18

Second, there could be cases in which the reasons for the plaintiff and defendant
are closely, but not exactly, balanced. Imagine—again, purely for the sake of argument
—that r1 and r2 are slightly outweighed by r3, meaning that the Court decided Whole
Woman’s Health wrongly. If the difference is sufficiently slight, then fairness would
tip the balance in favor of upholding the statute in June. It would tip the balance
in favor of repeating what is, we’re assuming, the incorrect decision. But we said
that fairness does not justify repeating an incorrect decision. So, the original objection
stands even if fairness is merely a pro tanto reason.

Another way to try to defend the strong fairness principle is to narrow its scope.
Compare two scenarios. In the first, a person was treated worse than they should have
been treated (relative to non-fairness-related reasons), and the question now is how to
treat a similarly situated person. In other cases, a person was treated better than they
should have been treated (relative to non-fairness-related reasons), and the question
now is how to treat a similarly situated person. The counterexamples to the strong
principle discussed above all involve the first type of scenario. If we narrow the prin-
ciple’s scope to the second type of scenario, we can sidestep these concerns. The nar-
rowed principle would require, roughly, that a person in c2 be treated like a person in
c1, if the person in c1 was treated better than they should have been. To see the

15Lamond, supra note 10.
16Phillip Montague, Comparative and Non-Comparative Justice, 30 PHIL. Q. 131, 133 (1980); Larry

Alexander, Constrained by Precedent, 63 S. CAL. L. REV. 1, 10 (1989); Gerald Postema, On the Moral
Presence of Our Past, 36 MCGILL L.J. 1153, 1167–1168 (1991); GOLDING, supra note 10, at 99.

17Larry Alexander, Precedent, in A COMPANION TO PHILOSOPHY OF LAW AND LEGAL THEORY 493, 495 (DENNIS

PATTERSON ed., 2010).
18Alexander, supra note 16, at 10. See also Montague, supra note 16, at 133.
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difference this makes, recall that the original strong principle says that an innocent
defendant should be sentenced to death if a like defendant received a like sentence.
A truncated principle avoids that absurd result because obviously a death sentence
is worse treatment than the innocent defendant deserved.19

Whatever its other virtues, a truncated strong principle will not justify a practice
of precedent. That is because many legal cases, and most civil cases, are zero-sum.
“Better treatment” for one party is “worse treatment” for the other party.
Consider a simple personal injury case. The court sides with the defendant. On
the plausible assumption that there was a uniquely right answer in the case, one
party was treated better than they deserved, while the other was treated worse.
What does the truncated strong principle say should be done in a like case? I
think the answer is that it does not say anything at all, since this is as much a
“worse treatment” case as it is a “better treatment” case. The principle does not
apply. The principle has nothing to say about precedent-following in ordinary
civil cases. If, on the other hand, the narrowed principle does apply in these cases,
then it is subject to counterexamples. Suppose that the injuries suffered by the plain-
tiffs were horrific, and that they were caused by the defendants’ gross negligence. It is
not plausible that the defendant in the next case should avoid liability, merely
because of the mistake in the earlier case.

We should therefore reject the strong principle as a basis for the practice of pre-
cedent. In its original formulation, the principle is unsound. In its revised formula-
tion, it may be sound, but it does not justify precedent. That does not mean we
need to abandon the idea that fairness can help to justify precedent, however.
There is another, better way to interpret the fairness principle.

B. Weak

Suppose that you and I commit the same offense, the uniquely correct sentence for
which is four months. I receive the correct sentence. You receive an unduly lenient
three-month sentence. These sentences are not fair.20 It is not fair that I receive
the correct sentence and you receive a lighter sentence when there is nothing to dis-
tinguish us. We need a principle that can vindicate this kind of thought.

Consider, then:

Weak. For any two like cases c1 and c2, if you treat c1 correctly, then it is fair for
you to treat c2 alike and not fair for you to treat c2 differently.

Because the antecedent is not satisfied unless you decide c1 correctly, the weak prin-
ciple does not favor the repetition of mistakes. That avoids the problem with the
strong principle. Because the antecedent is satisfied when you decide c1 correctly,
the weak principle explains why it is not fair to decide one case correctly and a
like case incorrectly. It explains why, for example, fairness demands that you receive
a four-month sentence if I do. Likewise, if a defendant was sentenced to death, then

19I thank an anonymous reviewer for suggesting this response to me.
20David Lyons, Formal Justice, 58 CORNELL L. REV. 833, 843 (1972).
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on the assumption that the sentence was correct, fairness would demand that a sim-
ilarly situated defendant receive the same sentence.

I think that the weak principle is true. I would, of course, be delighted if you
agreed. But if you weren’t already inclined toward that principle, I suspect you
may not be entirely convinced of its merits. Examples are all well and good, you
might say, but they are not enough of an argument on their own. That is fine for
my purposes; you can still accept the rest of my argument. All I need is some positive
probability, however small, that the weak principle is true. I return to this point in
Section VII.

You might also worry that the weak fairness principle is superfluous or redundant.
How does it do any work, you might ask, if it only favors making a decision that is
otherwise correct? Doesn’t the principle simply tell courts to do what they should do
anyway? It’s a fair question. I do have an answer, which is roughly that the principle is
not redundant given sufficient uncertainty as to which decision is correct. For the
exact answer I’ll have to ask you to wait until Section VI.

C. Boxed In?

It may seem that I have boxed myself into a corner by endorsing the weak fairness
principle. The strong principle would have justified the practice of precedent—were
it sound, which it isn’t. The weak principle might be sound, but—so it seems—it
doesn’t justify the practice. After all, the weak principle only counts in favor of fol-
lowing a previous correctly decided case. But isn’t the practice to follow even incor-
rectly decided cases? If so, the weak principle falls short of justifying the practice.

There is, however, a subtle slip.21 One question we could ask is: Should a court
follow its decision in an earlier and indistinguishable case, even if that decision
was in fact wrong? However, this is not our question. Our question is about what
a court should do when it believes that it decided a past case wrongly. The first ques-
tion concerns actual incorrectness. The second question, our question, concerns
apparent incorrectness. The two notions align if a court’s beliefs are true. But they
can diverge because a court’s beliefs—like any agent’s beliefs—can be false.

The weak fairness principle does not apply if a precedent was in fact incorrectly
decided. As a result, that principle does not yield a positive answer to the first ques-
tion, about actual incorrectness. There is no room for argument on that point. But
that is not the point that matters because—to repeat—our question is not framed
objectively.

What matters is whether the weak fairness principle applies if a court believes that
a precedent was wrongly decided. Maybe it does apply. Then again, maybe it doesn’t.
We need more information to say one way or the other. Specifically, we need to know
whether the court’s belief is accurate, and the precedent really is wrongly decided. If

21The otherwise excellent discussion in Alexander, supra note 16, is an example of this type of slip. The
question he poses is whether a court should follow a case it “believes” was decided incorrectly. Id. at
4. Alexander shows that equality or fairness-based reasons cannot justify following precedent when the pre-
cedent case was actually incorrect. Id. at 10. Relying on that objection, Alexander concludes, id. at 13, that
equality or fairness-based reasons do not justify a positive answer to his question—which, of course, is
about apparent, not actual, incorrectness.
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the court’s belief is accurate, then that principle does not apply; but if the court’s
belief is inaccurate, and the precedent was correctly decided, then it does apply.

The lesson is that the weak fairness principle is a poor answer to a question we did
not ask. Whether it is a good answer to the question we did ask is, at this point in the
discussion, an open matter. I imagine you may now wonder whether we asked the
wrong question, back in Section I. Might the important thing be whether courts should
follow precedents that are truly, not just in the court’s eyes, incorrectly decided?

No. For one thing, we are interested in the justification for an existing legal prac-
tice. That practice is typically described by its participants in terms of apparent incor-
rectness. In Planned Parenthood of Southeastern Pennsylvania v. Casey,22 for
example, the Supreme Court wrote that a decision to depart from precedent should
rest “on some special reason over and above the belief that a prior case was wrongly
decided.”23 For another, this understanding is clearly assumed in most of the litera-
ture. To see that, think back to why lower courts should follow the precedents of
higher courts. The reason we gave was that lower courts are generally less expert in
the law than higher courts. This is an excellent reason for lower courts to follow prec-
edents that they believe to be incorrectly decided. But it is no reason at all for lower
courts to follow precedents that are in fact incorrectly decided. Once we accept the
standard account of why lower courts should follow higher courts’ precedents,
we’re committed to working with apparent incorrectness.

So, the weak fairness principle is a poor answer to a question we did not ask—and
were right not to ask. It remains to be seen whether it is a good answer to the question
we were right to ask.

V. Fairness and Probability

I now want to answer our question. I’ll do that by showing how we can proceed from
the weak fairness principle to a justification for courts following precedent.

A. Asymmetry

Assume that there are two indistinguishable cases. Assume that the courts in these
cases disagree as to the correct decision. A court is “correct” if the decision it favors
is correct, and “incorrect” otherwise.

If the weak principle is correct, then there is an asymmetry between:

• the instant court departing from precedent when it (the instant court) is correct,
and

• the instant court following precedent when the precedent court is correct.

If the instant court departs from precedent, when it is correct, then of course it
decides the instant case correctly. It does not, however, decide the case fairly.24 By

22505 U.S. 833 (1992).
23Id. at 864 (plurality opinion) (emphasis added).
24That is, the court does not decide the case fairly by satisfying the fairness principle. Whether fairness of

another variety is served is not a point I explore here.
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contrast, if a court follows precedent, when the precedent court is correct, then it
decides the instant case correctly and fairly. It realizes not one reason but two—
the reason to decide a case correctly, and the reason to decide a case fairly.

If you have a reason to do something, e, the fact that something else, m, is a means
of e-ing may be a reason to m. Principles that specify this relation are principles of
instrumental reason. Here I follow Kolodny and assume this principle: if you have
a reason to e, and there is a positive probability, conditional on m, that your m-ing
helps to bring it about that you e, then that is a reason to m.25 (The principle that
Kolodny ultimately endorses is more elaborate, but the elaborations aren’t important
here.) The strength of the reason to m is equal to the importance of e-ing multiplied
by the probability.

Let Pri be the probability that the instant court is correct. Let Prp be the probability
that the precedent court is correct. (Pri and Prp need not sum to 1 since there could be
multiple correct or multiple incorrect decisions in the two cases.) Let C be the impor-
tance of a correct decision and F be the importance of a fair decision.

If Pri > 0, then departing from precedent is a means of making a correct decision,
that is, it probabilizes making the correct decision. The reason to depart from prece-
dent has strength equal to Pri(C). If Prp > 0, then following precedent is a means of
making a correct and a fair decision. The reason to follow precedent therefore has
strength equal to Prp(C + F). An agent should do what there is most reason to do.
So, assuming correctness and fairness are the only relevant reasons, courts should fol-
low precedent, and should not depart from precedent, if and only if:

Pri(C) , Prp(C + F) (Equation 1)

When is this inequality satisfied? A full answer would require me to work out the rel-
ative importance of fairness and correctness. I don’t know how to do that. But I can
provide a partial answer.

B. Peerhood

Let us say that agents who are equally likely to be correct on some matter are episte-
mic peers with respect to that matter.26 In general, agents are epistemic peers if they
have

• the same ability to evaluate evidence on a matter, and
• the same evidence on the matter.

Agents who have the same ability to evaluate evidence on a matter are evaluative
peers. Agents who have the same evidence on the matter are evidential peers.27 In
rare cases, agents are epistemic peers on some matter despite divergent abilities or
evidence. Nonetheless, being evaluative and evidential peers is a good predictor of
being epistemic peers.

25Niko Kolodny, Instrumental Reasons, in THE OXFORD HANDBOOK OF REASONS AND NORMATIVITY 731, 735
(Daniel Star ed., 2018).

26Adam Elga, Reflection and Disagreement, 41 NOUS 478, 484 (2007).
27Sofia Ellinor Bokros, A Deference Model of Epistemic Authority, 198 SYNTHESE 12041 (2020).
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Is a precedent court the evaluative peer of an instant court? A court’s capacity to
evaluate evidence does not, in general, quickly improve. The number of judges, their
skill, their education levels, the time they have to deliberate, the quality of the lawyers
appearing before them—all stay about the same, year after year. Matters may be dif-
ferent over decades; over centuries, they almost certainly improve. But over relatively
short periods, it is plausible that precedent and instant courts are evaluative peers.

The Supreme Court in the abortion cases may be an example. The panel in Whole
Woman’s Health had eight judges. The panel in June had nine. There were about the
same opportunities to share experience and insight, as a result. Of the eight judges
who heard Whole Woman’s Health, seven also heard June. The judges who joined
the court in between the two cases had similar educational and professional back-
grounds as the judges who left. The Court in Whole Woman’s Health deliberated
for seventeen weeks—just as the Court did in June. It is reasonable to think that
the two courts are evaluative peers.

Is a precedent court the evidential peer of an instant court? An instant and prece-
dent court will almost never have the same evidence. A lot of the evidence in a case is
about the specific parties and dispute in that case. The evidence in Whole Woman’s
Health was partly about a Texas law, whereas the evidence in June was partly about a
Louisiana law. The question that matters for peerhood, though, is whether there is
additional evidence in the instant case that suggests that a different decision would
be correct than in the precedent case. The answer is that it depends on the instant
case. Sometimes, the two courts will be evidential peers. In June, for instance, not
only was the law at issue nearly identical to the one in Whole Woman’s Health;
the facts “mirror[ed] those . . . in Whole Woman’s Health in every relevant respect.”28

Other times, the instant court will be the evidential superior of the precedent court. I
doubt that we can say anything more general than that.

In summary: an instant court and a precedent court are ordinarily epistemic
peers—over the short or medium term, and absent new evidence. I return to these
qualifications in Section VIII when I discuss overruling. For the time being, I assume
that an instant and precedent court are peers.

C. The Tiebreaker Argument

If the precedent and instant courts are epistemic peers with respect to the correct
decision in indistinguishable cases, then they are equally likely to be correct when
they disagree. That is: Pri = Prp. Equation 1 simplifies to:

0 , F (Equation 2)

There is most reason to follow precedent if and only if F is of positive value, which of
course it is.

The question was: Should a court follow its decision in an earlier and indistin-
guishable case, even if it believes that decision was wrong? Answer: yes, if the courts
in the two cases are peers. The explanation is that peerhood takes correctness out of

28June Medical Services v. Russo, 591 U.S. __, *3 (2020).
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the equation, leaving only fairness. In other words, fairness breaks a tie between two
decisions that are correct with equal probability. Call this the tiebreaker argument for
precedent.29

I said that it is reasonable to think that the Court in Whole Woman’s Health is the
evaluative and evidential, and therefore epistemic, peer of the Court in June. If that’s
right, then the Court is equally likely to make the correct decision in the two cases.
Since it is more likely to make the fair decision by following its previous decision than
by acting on its current judgment, it should follow its previous decision. It should
therefore strike down the Louisiana abortion restrictions—even though it thinks
that the decision to strike down the identical Texas restrictions was a mistake.30 In
essence, the Court is faced with a tie, which fairness breaks in favor of following
precedent.31

I want to stress the generality of the tiebreaker argument. A no-doubt common
scenario is one where the instant and precedent courts differ, one is right, and the
other is wrong. In this scenario, both Pri = (1− Prp) and Prp = (1 − Pri). I suspect—
though I do not wish to put it any more strongly—that this scenario describes
Whole Woman’s Health and June. The abortion restrictions were either constitutional
or unconstitutional, but not both. The precedent court thought they were unconsti-
tutional, while the instant court thought they were constitutional. One was right, the
other wrong.

If this is right, and if the courts in the two cases are peers, then Table 1 illustrates
the choice in June:

Table 1. One correct decision

Whole Woman’s Health

Correct Incorrect

June Follow C + F −

Depart − C

29One worry may be that, in addition to the weak fairness principle, there is an analogous principle of
unfairness. That principle would say something like: if you treat one case incorrectly, then it is unfair for
you to treat a later and like case alike and not unfair for you to treat it differently. Were such a principle
correct, following an incorrectly decided precedent would be not only incorrect but unfair. The unfairness
would balance or cancel the fairness from following a correctly decided precedent. There would be a tie at
the level of fairness, not just correctness. The unfairness principle strikes me as counterintuitive, however. If
one person is treated better than they should have been, then a later person treated the same way has no
basis for complaint, including in fairness. Nor do I see why, in general, we should take more care to avoid
repeating errors than to avoid committing fresh errors, other things being equal. I thank a reviewer for
pushing me to clarify this point.

30If the Court in June thinks that Whole Woman’s Health was a mistake, does that imply that it has con-
cluded that the Court in Whole Woman’s Health is not its peer? No, because the Court is not necessarily
rational in this respect. It may prefer its own view over the opposing view of the Court in Whole Woman’s
Health, even though it should not.

31I present a somewhat different version of the tiebreaker argument in Perry, supra note 13.
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The two courts were equally likely to be correct and incorrect. Given a choice of row,
we’re equally likely to end up in either column. That makes following precedent the
best choice for the court in June.

There are, however, other scenarios. In one, there are multiple correct decisions,
such that while the instant and precedent courts disagree, they could both be correct.
Indeed, it might be certain that they are both correct. In that event both Pri = 1 and
Prp = 1. Table 2 illustrates:

In this scenario, whether the court follows or departs from precedent, it decides
correctly. But, if it follows precedent, it also decides fairly. Again, fairness breaks
the tie in favor of following precedent.

I mention this second scenario partly because other scholars have noted that the weak
fairness principle, or something like it, can break ties when the precedent and instant
court favor different correct decisions.32 This is true, as far as it goes. But it misses the
larger picture, which is that fairness breaks ties whenever the precedent and instant courts
are equally likely to favor a correct decision. It follows that fairness breaks a tie when it is
certain that the decisions favored by the precedent and instant courts are each correct,
but that is just a special case of the much more general claim I have argued for.

I also need to emphasize the limits of the tiebreaker argument. I have identified a
sufficient condition for following precedent despite disagreement. I do not present
this as a necessary condition. And, indeed, my analysis suggests that it is not necessary.

If the instant court is more likely to reach the correct decision than the precedent
court, then there is no tie to break, and the tiebreaker argument does not apply.
Nonetheless, it may be better to follow precedent than to depart from it. If there is
some chance the precedent court was correct, there is some chance that by following
precedent the instant court will act both correctly and fairly. Even a slim chance of
realizing two goods can be more attractive than a substantial chance of realizing
only one of those goods. To illustrate, suppose that the instant court is somewhat
more likely to be correct than the precedent court, such that Pri = 0.6 and Prp =
0.4. It will still be better to follow precedent, provided that deciding a case fairly is
more than half as good as deciding it correctly.33 Whether or not this assumption
holds true, the fact remains: it may make sense to follow precedent, even though
the instant court is more likely correct than the precedent court.

I won’t explore this possibility further since it would mean comparing the impor-
tance of fairness and correctness. It seems plausible to me that fairness is not vastly

Table 2. Multiple correct decisions

Precedent court

Plaintiff Defendant

Instant court Follow C + F C + F

Depart C C

32Alexander, supra note 16, at 11; Lamond, supra note 10.
33If 0.4(C + F ) > 0.6(C), then F > 0.5C.
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less important than correctness. So, it seems plausible to me that, in the example in
the last paragraph, the instant court should follow precedent. But I admit to not hav-
ing a proper argument for that view.

VI. Redundancy?

When I introduced the weak fairness principle in Section IV, I said that many people
worry that the principle is redundant or superfluous because it only provides a reason
to do what there is already a decisive reason to do. I promised I would respond to that
worry; now I can.

The weak fairness principle is indeed redundant if:

• uniqueness: either the precedent or instant court is correct but not both; and
• certainty: it is certain which court is correct.

Were it certain that the Court was correct in Whole Woman’s Health and incorrect in
June, then the Court in June should follow precedent. We don’t need fairness to reach
that conclusion. Conversely, were it certain that the Court was incorrect in Whole
Woman’s Health and correct in June, then the Court in June should depart from pre-
cedent. Fairness isn’t at issue. Either way, fairness is irrelevant.

Drop either of these conditions, though, and fairness can make a difference. That’s
obvious if we drop the uniqueness condition: if both courts are right, then a court
does the right thing and the fair thing by following precedent, but only the right
thing by departing from it. Fairness is decisive. (This is just the scenario in Table 2.)

Dropping the certainty condition also makes room for fairness to play a role.
Fairness doesn’t make a difference to which decision has greater value; the correct
decision always has greater value. But fairness can make a difference to which deci-
sion has greater expected value. It does so by increasing the payoff from making a cer-
tain decision and that decision turning out correct.

Here’s an analogy. There are two closed cardboard boxes, side by side on the table.
One contains $100, the other contains nothing. You can choose either box and
keep what’s inside. Now I say: if you choose the right-hand box, and it contains
$100, I’ll give you a bonus of $50. Which box should you choose? If you can open
the boxes and look inside before you choose, then of course you should pick
whichever box has the $100. The bonus doesn’t change that. But if we stipulate
that you can’t open the boxes beforehand, that the boxes are opaque, that you weren’t
watching when the money was added, etc., then the answer is: choose the right-hand
box. The reason is simple: choosing the right-hand box maximizes the expected
amount received (0.5 × ($ 100 + $ 50) > 0.5 × $ 100). The bonus is decisive, even
though you only receive it if you choose the box that, in some sense, you should
have chosen anyway.

Likewise, if a court is equally likely to make the correct decision if it follows pre-
cedent or departs from precedent, but it obtains the “fairness bonus” only if it makes
the correct decision and follows precedent, then it should follow precedent. Fairness
makes a difference, even though it only favors a decision that the court, in some sense,
should have made anyway.
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VII. Dominance

The tiebreaker argument relies on the weak fairness principle. In Section IV I moti-
vated this principle with an example, in which I claimed that the weak fairness prin-
ciple yielded the intuitive result. I also acknowledged that you might have reservations
about that principle. If so, you’ll doubt whether fairness has anything to say about the
treatment of like cases. (I assume that no one would, on reflection, be attracted to the
strong principle. And I assume that the strong and weak interpretations are the only
sensible ways to develop the fairness principle.)

I can’t allay those doubts. I can do something almost as good, though, which is to
show that those doubts don’t stand in the way of you accepting the tiebreaker argument.

Suppose that you are very skeptical of the weak fairness principle. You think that
the probability that it is true is just 0.001, or 1 in 1000. The probability that fairness
has nothing to say about how to treat like cases is 0.999, or 999 in 1000. That might
seem to threaten my conclusions. In fact, it does not. Here’s why. Assume that the
weak principle is false. Between following and departing from precedent, fairness is
not in issue. The expected value of following and departing from precedent is the
same (given peerhood). Assume, conversely, that the weak principle is true.
Following precedent maximizes expected value (given peerhood). Following prece-
dent is therefore the dominant option: it is worse in no state of affairs and better
in one state of affairs (that is, the state in which the weak principle is true).34

So, provided that the probability that the weak fairness principle is true is not zero,
the tiebreaker argument holds.

VIII. Overruling

I said in Section V that a court ought to follow indistinguishable precedents—if it is
the peer of the precedent court. I also conceded that an instant and precedent court
will not always be peers. So, my argument has a limited scope. Given its limited scope,
my argument falls short of justifying the practice—unless, that is, the scope of the
practice is similarly limited. Is it?

Here’s what I need to show. I need for the instant court to depart from precedent
only if it is the epistemic superior, not peer, of the precedent court. That means
departing from precedent only if the instant court is either better at evaluating evi-
dence, or has better evidence, than the precedent court.

As I said in Section II, a court does not follow a precedent, even in a like case, when
it overrules the precedent. So, the question is: Do courts overrule precedents only when
(they believe) they are the epistemic superior of the precedent court?35 Overruling is a
big topic, and its details vary between common law jurisdictions. So, I can’t fully answer
this question here. What I can do is say why a positive answer is plausible.

34Cf. Jacob Ross, Rejecting Ethical Deflationism, 116 ETHICS 742, 747–748 (2006). For a discussion of act-
ing on moral principles that one judges to be probably false, see WILLIAM MACASKILL, KRISTER BYKVIST &
TOBY ORD, MORAL UNCERTAINTY (2020), at 39–56.

35These are necessary not sufficient conditions. They are necessary partly because, depending on the rel-
ative importance of fairness and correctness, it may make sense to follow precedent even if the instant court
is the epistemic superior of the precedent court.
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Sticking with US law for simplicity’s sake, here is what the Supreme Court said
when it was asked to overrule Roe v. Wade in Planned Parenthood:

[W]e may enquire whether Roe’s central rule has been found unworkable; . . .
whether the law’s growth in the intervening years has left Roe’s central rule a
doctrinal anachronism discounted by society; and whether Roe’s premises of
fact have so far changed in the ensuing decades as to render its central holding
somehow irrelevant or unjustifiable in dealing with the issue it addressed.36

This is not an exhaustive statement of Supreme Court practice. But it is the “most
prominent”37 account of the factors that favor overruling precedents, and more recent
statements list similar factors.38

The point to notice is that these inquiries are all about evidence that could be
before the instant court but could not have been before the precedent court.
Evidence as to the “law’s growth” since Roe, for example, is evidence that
would only be available to the instant court. Likewise, while an instant court
might know whether Roe’s “central rule” has turned out to be “unworkable,” or
whether its “premises of fact” have radically changed, the court that decided
Roe could not. A court with more evidence is the epistemic superior of a court
with less evidence, other things being equal. So, the Court is asking the right
kind of questions if the aim is to work out whether it is the evidential superior
of the precedent court.39

The Court’s list does not include factors relevant to evaluative superiority, but a
comprehensive list would. One factor is time for deliberation. A precedent court
may have to decide a complicated issue quickly, whereas the instant court has time
to consider it deeply. Another example (not relevant to the US Supreme Court) is
size of panel. A court may sit in a panel of five or seven when it first hears an
issue, but in a panel of nine when it next encounters that issue, meaning it has greater
opportunity to share insight and expertise.40 Courts may also improve over time at
evaluating certain moral and especially rights-centered issues. Such factors make

36Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 855 (1992).
37Randy Kozel, SETTLED VERSUS RIGHT: A THEORY OF PRECEDENT (2017), at 108.
38See, e.g., Janus v. American Federation of State, County, and Municipal Employees, 585 U.S. __, *34–35

(2018).
39Negatively, courts often justify following precedent based on the absence of any new reasons, that is,

arguments or evidence not considered by the precedent court. In Fitzleet Estates Ltd v. Cherry (Inspector of
Taxes) [1977] 3 All ER 996, 999, for example, Lord Wilberforce insisted that the House of Lords follow a
1966 precedent because “there was no contention advanced or which could be advanced by him [the claim-
ant] which was not before this House in 1966.” See also J.W. Harris, Towards Principles of Overruling –
When Should a Final Court of Appeal Second Guess?, 10 OXFORD J. LEGAL STUD. 135, 157–161 (1990).

40The Supreme Court of the United Kingdom rarely sits en banc and regularly sits in panels of just five.
The criteria used to decide whether “more than five Justices should sit on a panel” include that “the Court is
being asked to depart, or may decide to depart from a previous decision.” UK Supreme Court, Panel
Numbers Criteria (2010), https://www.supremecourt.uk/procedures/panel-numbers-criteria.html.
Similarly, in the United States, a decision by a three-judge panel of a federal circuit court of appeal can
only be overruled by the circuit sitting en banc (or by the Supreme Court). See, e.g., Salmi v. Secretary
of Health & Human Services, 774 F.2d 685, 689 (6th Cir. 1985).
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the instant court the precedent court’s evaluative superior, other things being equal.
They may, as a result, entitle the instant court to act on its own judgment instead of
on the precedent court’s.41

IX. Doctrine

I distinguished in Section III our question and the question whether there should be a
doctrine of—a legal requirement to follow—precedent. I said I would not try to
answer our question by drawing out the implications of an answer to the doctrine
question. But the implications can also flow the other way, from an argument for fol-
lowing precedent to an argument for requiring courts to do so.

Suppose that the tiebreaker argument is correct. Suppose, too, that an instant court
is disposed to depart from a precedent whenever it disagrees with precedent. Left to
its own devices, the instant court will depart from precedent too often. A doctrine of
precedent could help. It would require the instant court to stick with precedent unless
it has a reason—beyond the mere fact of disagreement—to think it knows better than
the precedent court. Thereby disciplined to depart from precedent only in certain
circumstances, the instant court will better conform to the reasons anyway applicable
to it.

The argument in the last paragraph relies on empirical assumptions—the disposi-
tions of instant courts, the likely responses of courts to doctrinal requirements, etc.—
that I have no way of verifying, and that may hold in some jurisdictions or at some
times but not others. So, I do not claim to have justified a doctrine of precedent. All I
mean is that my argument is compatible with, and can potentially provide, that
justification.

X. Conclusion

The practice of precedent turns out to be less strange than legal philosophers some-
times suggest. True, courts sometimes let past decisions guide their present decision-
making, even when they think the past is a poor guide to what they should now
decide. But there is a good reason to do so: fairness. I expect this answer to our ques-
tion is, in some ways, disappointing. Isn’t it just the answer that lawyers and laypeople
would have assumed was true anyway? Maybe so. But I think a conclusion is better
for being simpler and more intuitive, other things being equal. In any event, while my
conclusion is not original, my argument for that conclusion is, as far as I know, novel.
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41Even if an instant court is a precedent court’s epistemic superior, the weak fairness principle will still
justify following precedent in some circumstances, where those circumstances depend on the relative values
of fairness and correctness. See the discussion supra at note 30.
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