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in the legal marketplace, where law- 
yers offer hourly rates, flat fees, con- 
tingent fees, or various combinations 
of the same, clinics will likely offer a 
menu of payment options. Patients 
who prefer to pay fixed fees will al- 
most certainly have the option to do 

Murray’s fear that doctors will use 
overly aggressive procedures is also 
overstated. Because success rates are 
already important to couples, physi- 
cians already have the incentive to use 
aggressive procedures. Moreover, rela- 
tive aggressiveness is not particularly 
significant. The important question is 
whether shared-risk programs will in- 
crease the frequency of mismatches 
between couples who are willing to 
incur only low risks to become preg- 
nant and doctors who employ proce- 
dures that carry high risks. Murray 
offers no reason to believe the rate of 
such mismatches or their severity will 
increase if  shared-risk programs are 
widely available. 

It also seems unlikely that shared- 
risk programs will be structured in a 
way that gives rise to the abortion-re- 
latcd concerns Murray raised. We think 
it likely that both parties to a shared- 
risk program will favor terms that 
make each responsible for the issues 
under their control. We predict that if 
a couple decided on an abortion, the 
contract would require the payment 
of the standard IVF fee, and not count 
that cycle against the shared-risk pro- 
gram. This arrangement would create 
incentives identical to those that exist 
under FFS. 

Murray’s concern that couples 
participating in a shared-risk program 
will not know “when to say when” is 
also exaggerated. Although there may 
well be issues relating to the disclo- 
sure of information about shared-risk 
programs, false, deceptive, and mis- 
leading advertising is already unlaw- 
ful. In other markets, such problems 
are addressed without resorting to an 
outright prohibition, to the general 
satisfaction of all concerned. Similarly, 
although financial considerations af- 

so. 

fect the decision of “how much” as- 
sisted reproduction is “too much,” it 
is precisely those couples who do not 
end up pregnant after repeated cycles 
that benefit from shared-risk programs, 
and who will be worse off if such pro- 
grams are not available. 

Finally, Murray’s arguments re- 
garding commodification and the de- 
struction of physician-patient relation- 
ships seem contrived. First, although 
he does not suggest that couples (or 
doctors) should be indifferent to the 
rate at which IVF succeeds, he objects 
to a payment system that recognizes 
the value couples place on becoming 
pregnant. Rut if it is permissible, and 
even good, that couples and doctors 
care about success rates, why must they 
pretend they do  not care when it comes 
to payment plans? Second, no one is 
proposing the legalization of baby sell- 
ing. The only issue is whether to al- 
low couples to pay for an existing 
medical service in a new way. Because 
IVF services are already bought and 
sold in markets, they have already been 
commodified. We fail to see how a new 
payment option will make IVF services 
more commodified. Third, contingent 
compensation agreements are allowed 
in other settings that involve intimate 
or fiduciary relationships, without ap- 
parent damage to those involved. In- 
deed, contingent compensation is com- 
mon within the family, such as where 
a child’s allowance is contingent on 
chores being done, or college tuition 
is paid only if a specified grade point 
average is maintained. 

In the future, analysis of these is- 
sues should focus on the real problem, 
which is arriving at compensation sys- 
tems to encourage physicians to make 
good judgments and to act skillfully 
and cost effectively. Murray’s response 
is that “we are better off when physi- 
cians remain focused on our welfare, 
rather than when they become entre- 
preneurs peddling insurance.”z This is 
a good sound bite, but it is little more. 
One could say, with equal force, that 
we are better off when physicians re- 
main focused on our welfare than 

when they get paid whether we live or 
die. Neither caricature can answer 
what is at bottom an empirical ques- 
tion: Do different incentive ar-  
rangements cause doctors to act in dif- 
ferent ways with different conse- 
quences for their patients’ well-being 
and health? 

In some contexts, fixed fees may 
create better incentives than contingent 
fees; in other settings, doctors may 
perform equally well under both ar- 
rangements; and in still other situa- 
tions, contingent fees (of whic:h shared- 
risk programs are an example) may 
work best. The growth of alternatives 
to FFS and the markets which operate 
in all other service industries and pro- 
fessions suggest that Murray’s belief 
in the necessary and inevitable superi- 
ority of FFS medicine is wrong. His 
unsubstantiated fears are too slim a 
basis on which to forbid the use of a 
market mechanism that may enable 
thousands of additional couples to af- 
ford IVF each year. 
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Federal Privacy Legislation 
To the editor. In his 1997 article “Medi- 
cal Record Confidentiality Law, Sci- 
entific Research, and Data Collection 
in the Information Age,”’ Richard 
Turkington analyzed several legislative 
proposals then circulating iregarding 
medical record confidentiality. Since 
that article, a bill introduced in April 
1998 by Senators Jim Jefforcls (R. Vt.) 
and Christopher Dodd (D. Conn.) ap- 
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pears to have become the front-run- 
ner among those being considered by 
Congress. This bill, Senate bill 1921,’ 
is similar to previous medical record 
bills to which privacy advocates have 
strenuously objected. 

Like its predecessors, the Jeffords- 
Dodd bill puts virtually no  limits on 
the disclosure of personal medical in- 
formation within a corporate health 
care entity (no matter how large and 
how numerous its employees and  
“agents”). It also permits widespread 
disclosure without patient consent to 
various outside parties such as public 
health agencies, law enforcement per- 
sonnel, oversight agencies, and state 
health care data banks. Consequently, 
the requirement of patient consent 
applies only to a minority of the dis- 
closures that are likely to take place. If 
enacted, the principal effect of the 
Jeffords-Dodd bill would be to license 
a high volume of personal medical in- 
formation disclosure irrespective of 
patient wishes. 

Jeffords-Dodd is even more deeply 
flawed than some earlier bills, because 
it contains provisions that would ren- 
der meaningless a great many patient 
“authorizations” for disclosure. These 
provisions are found in section 202, 
which states that “a single authoriza- 
tion form must be secured for each 
individual in connection with treat- 
ment, payment and health care opera- 
tions.” No mention is made  of a 
patient’s right to modify these autho- 
rization forms. Each employer offer- 
ing a health plan and each health plan 
must obtain such authorizations as a 
condition of enrollment in the plan. 
In addition, every health care provider 
must get such an authorization from 

any uninsured and self-pay patients 
who have not already signed a form 
of this kind. So, all patients are to sign 
these blanket authorizations. Although 
the authorizations are referred to in 
section 202 as “legal, informed” au- 
thorizations, they would in fact be 
compelled consents that do not meet 
the requirements of informed consent. 
(Although the bill permits patients to 
revoke consent, patients are not likely 
to do  so, if that will result in a loss of 
insurance or treatment.) 

A fcw other points should be noted: 

The bill fails to provide clear 
criteria for “nonidentifiable” in- 
formation or to require its use 
in various settings. 

Access wi thout  consent is 
granted to a broad range of gov- 
ernment and nongovernment 
“oversight” agencies. No re- 
quirement is in place to ensure 
that thcse records be deidentified 
or anonymized, or that they be 
destroyed once the oversight 
function is completed. 

Access wi thout  consent  is 
granted to all public health agen- 
cies for use in “public health in- 
vestigations.” There is n o  re- 
quirement that these records be 
deidentified or anonymized. No 
limitation is placed on the kinds 
of medical information that pub- 
lic health agencies may collect. 

Medical records may be dis- 
closed to law enforcement au- 
thorities in response to a request 
“authorized by Federal o r  state 
law,” that is, without a subpoena 
or court order. Under this vague 
standard, law enforcement au- 

thorities would be able to use 
their general investigative pow- 
ers to access medical records, 
including large medical data 
banks. Information found there 
may be used for prosecutorial 
purposes. 

The bill preempts state medi- 
cal privacy laws, with a few ex- 
ceptions. It does not preempt 
state laws that authorize the cre- 
ation of state health care data 
bases. Such data bases have been 
a major concern of privacy ad- 
vocates. 

When the provisions of Senate bill 
1921 are taken together with the pro- 
vision for a unique patient identifier 
(already passed into law in the Health 
Insurance Portability and Accountabil- 
ity Act of 19963), they will make it 
impossible for any patient in the United 
States, even a self-pay patient, to ob- 
tain confidential medical care. 

Beverly Woodward, Ph.D. 
Research Associate in Philosophy 

6 Sociology 
Brandeis University 

Waltham, Massachusetts 

References 

1. See R.C. Turkington, “Medical 
Record Confidentiality Law, Scientific 
Research, and Data Collection in the In- 
formation Age,”]ournal of Law, Medicine 
6 Ethics, 25, (1997): 113-29. 

2 .  See Health Care Personal Infor- 
mation Nondisclosure Act of 1998, S. 
1921, 105th Cong. (1998). 

3 .  See The Health Insurance Port- 
ability and Accountability Act of 1996, 
Pub. L. No. 104-191, 110 Stat. 1936 
(codified as amended in scattered sections 
of the U.S.C. and I.R.C.) (1996). 

81 
https://doi.org/10.1111/j.1748-720X.1998.tb01910.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1748-720X.1998.tb01910.x



