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Abstract

Democratic states often claim that their authority rests upon the “will of the people” as
expressed through representative institutions. However, there is an irresolvable conundrum
that undermines that claim: the “opening dilemma” that invariably attends the founding of
democratic states during which those representative institutions are created. While familiar
to democratic theorists, the “opening dilemma” has many hitherto unexplored dimensions,
among them its actual occurrence in democratic politics. Using the 1869 Illinois
Constitutional Convention as a case study, the article demonstrates why individual preferences
cannot effect a founding without the intervention of arbitrary and thus undemocratic author-
ity. The conclusion suggests why the opening dilemma might become a serious threat to
American democracy if the nation were to attempt to convene a new constitutional
convention.

There is a very important conundrum inextricably embedded in the democratic conception of
the “will of the people.” This conundrum involves an “opening dilemma” that makes it impos-
sible to create a constitutional assembly without relying on arbitrary decisions as to who will
participate and how they will deliberate.1 As a result, a democracy cannot found itself because
the will of the people cannot, in the absence of unauthorized intervention, create an institu-
tional form through which the people can rule themselves. Political theorists have primarily
focused on the abstract problem of democratic legitimacy that attends the failure of a
people to authorize themselves as a political collective. This study extends that discussion in
several ways.

As political theorists have often noted, it is impossible for people to democratically decide
that they constitute a “people.” This inability seriously, if not fatally, undermines their collec-
tive right to make democratic decisions that can bind those who dissent. Seyla Benhabib, for
example, concludes that “we face a paradox internal to democracies, namely that democracies
cannot choose the boundaries of their own membership democratically.”2 Jason Frank notes
that that Rousseau’s invocation of the Lawgiver as a solution “actually models fundamental
dilemmas of authorization that necessarily haunt the theory and practice of democratic
politics.”3 And, as Howard Schweber observes, this dilemma of democratic authorization
involves “a basic political principle that those actors [who create a democratic state] are agents
who represent (with all the myriad variations of that concept) the sole authorizing agent, the
people.”4

Bonnie Honig has described the theoretical angst that results from this impossibility as
“democratic theory’s uncomfortable yet unavoidable dependence on the unreliable even phan-
tom agency of the ‘people’ who may be called into being when called on in democratic poli-
tics.” Working through the sometimes complicated analytical acrobatics of theorists such as
Seyla Benhabib and Jurgen Habermas, Honig concludes that the “paradox of founding” is
that “the people do not yet exist as a people,” and thus “neither does a general will. The sol-
ution cannot be the right procedure or standpoint, for the people are in the untenable position
of seeking to generate, as an outcome of their actions, the very general will that is supposed to
motivate them into action.”5

1As will be seen, this conundrum bears a distant resemblance to Arrow’s paradox, a well-known problem in social choice
theory. That paradox involves the potentially endless cyclicality in the making of a collective choice, which Kenneth Arrow
described in Social Choice and Individual Values, 3rd ed. (New Haven, CT: Yale University Press, 2012). For the implications
attending the paradox as well as a comprehensive review of the literature, see Amartya Sen, “The Possibility of Social Choice,”
American Economic Review 89, no. 3 (June 1999): 349–78.

2Seyla Benhabib and Robert Post, Another Cosmopolitanism (Oxford, UK: Oxford University Press, 2006), 35.
3Jason Frank, The Democratic Sublime: On Aesthetics and Popular Assembly (New York: Oxford University Press, 2021), 51.

But also see Seyla Benhabib, “Deliberative Rationality and Models of Democratic Legitimacy,” Constellations 1, no. 1 (April
1994): 26–52.

4Howard Schweber, “Constitutional Revolutions: The People, the Text, and the Hermeneutic of Legitimation,”Maryland Law
Review 81, no. 1 (2022): 230–31.

5Bonnie Honig, “Between Decision and Deliberation: Political Paradox in Democratic Theory,” American Political Science
Review 101, no. 1 (February 2007): 5.
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For his part, Habermas notes that “the constitutional assembly
cannot itself vouch for the legitimacy of the rules according to
which it was constituted.”6 He then contends that the solution
is to view politics as a continuously unfolding “founding” in
which the democratic legitimation of a constitution is a never-
ending work in progress. Honig, on the other hand, concludes
that we must nonetheless “demand that the lawgiving/charlatan
institutions by which we are always already governed and shaped
be responsive to the plural, conflicting agents who together are
said to authorize or benefit from them: the ever-changing and
infinitely sequential people, the multitude, and their remnants.”7

This, of course, simply shifts attention to the ongoing politics of a
democratic society, a politics that owes its organization and design
to the arbitrary decisions that enabled the founding of that society
in the first place. In effect, this focus on the ongoing politics of a
democratic society merely justifies itself through a circular logic
while ignoring the profound theoretical implications of the open-
ing dilemma. Among those implications is the fact that entire
democratic project is founded on an unavoidable contradiction.

In extending this discussion, I do several things. First, I for-
mally restate the problem and thus illustrate that it involves
three interrelated elements: the identity of the people (and their
authorized representatives); the adoption of rules of procedure
that would transform their speech acts into meaningful legislative
actions; and the selection of a presiding officer who would both
recognize people to make such speech acts and interpret their
relation to the rules of procedure. Second, I provide an empirical
analysis of how these several elements all play a part in the crea-
tion of a constitutional convention (and, thus, in the democratic
founding of a state). This analysis also demonstrates how the
opening dilemma can involve a very real problem with no logical
solution.

Third, I offer an explanation for why the opening dilemma
rarely surfaces in the practical politics of constitutional conven-
tions. However, the very fact that it is rarely manifested means
that political actors are wholly unprepared for its consequences
when it does appear. Finally, I briefly suggest that there the open-
ing dilemma might actually threaten the survival of American
democracy if the United States were to attempt to hold a new con-
stitutional convention.

I will take these things up in that order, beginning with a for-
mal statement of the opening dilemma, then proceeding to a close
analysis of the proceedings of the Illinois Constitutional
Convention in 1869 in which the opening dilemma presented a
very serious problem, and concluding with some thoughts on
the implications of the opening dilemma for both the theory
and political practice of democratic states.8

1. The Opening Dilemma

A basic principle of almost all democratic theories is that a con-
stitutional convention embodies the will of the people through
and by way of its decisions. For that principle to be realized in

political practice, the will of the people must also direct and deter-
mine the creation of the convention. However, the convention
itself is the only legitimate authority through which the will of
the people can be expressed, and it has not yet itself been created.
In order to resolve this opening dilemma, a democratic institution
must simultaneously create itself while also determining who will
constitute the “people,” who will represent them in the chamber,
and how those representatives will make decisions. As many polit-
ical theorists have noted, this is impossible in theory. In this arti-
cle, I will demonstrate that it is also dangerous in practice.

Because the opening dilemma always attends the moment
when a constitutional convention is created, it is theoretically
unavoidable. However, the opening dilemma, once resolved,
does not further complicate democratic decision making; it only
appears during the creation of a democratic institution. Once a
constitutional convention is created, the members are the sole
judges of the qualifications of their colleagues, are solely respon-
sible for the election of its presiding officer, and solely determine
the procedural rules under which they deliberate. The political
autonomy of a constitutional convention depends on these pre-
rogatives and, in turn, its legitimacy as the embodiment of the
will of the people depends on that autonomy. The problem
involves the creation of that convention.

Three decisions must be made when such a constitutional con-
vention is created: a presiding officer must be chosen, rules of
procedure must be adopted, and the members must be recognized
as the legitimate representatives of their constituencies. The open-
ing dilemma arises from the fact that each of these decisions is a
necessary precondition for the others (see Table 1). For example, a
presiding officer cannot be chosen unless the members have been
recognized as legitimate representatives of their constituencies
and rules of procedure have been adopted. The presiding officer
can only be chosen when these things have already been decided.
In turn, rules of procedure cannot be adopted unless there is a
presiding officer who can recognize (and thus authorize) a motion
to that effect and the credentials of the members as agents of the
people have been approved. Finally, the credentials of prospective
members of the constitutional convention cannot be officially val-
idated unless procedures for determining their validity have been
adopted and a presiding officer has been chosen who can then
recognize a motion to that effect.

Put another way, a presiding officer (most commonly, the
president of a constitutional convention) cannot be democrati-
cally selected in the absence of an electorate (credentialed mem-
bers) who are able to vote. And members are unable to offer
and dispose of motions that might otherwise certify them as del-
egates if there is no presiding officer who can recognize them for
that purpose. In the absence of such an officer, their motions
(speech acts) are formally meaningless. Finally, in the absence
of formal rules (which, like a presiding officer, must be democrati-
cally approved), members cannot even perform simple but neces-
sary functions such as closing a debate so that the assembly can
make a decision. Thus, at the very beginning of such an assembly,
when the gathering is attempting to organize itself for the purpose
of crafting a new constitution, there must be and always will be
arbitrary decisions.9 These arbitrary decisions resolve the opening
dilemma confronting the constitutional convention by imposing

6Jurgen Habermas, “Constitutional Democracy: A Paradoxical Union of Contradictory
Principles?” Trans. William Rehg, Political Theory 29, no. 6 (December 2001): 9.

7Honig, “Between Decision and Deliberation,” 15.
8In some of the canonical works in political theory, such as Jean-Jacques Rousseau’s

Social Contract (1762) and Carl Schmitt’s The Crisis of Parliamentary Democracy (1926),
this “opening dilemma” is referred to as a “founding paradox.” I prefer the former
because founding conventions must overcome this dilemma in order to begin their delib-
erations. The usual meaning of the notion of a paradox does not carry the same
connotation.

9This initial step is arbitrary in the sense that it supersedes and thus violates the con-
vention’s presumptuous legitimacy as an embodiment of the will of the people. As I will
show later, these arbitrary decisions are almost always thickly embedded in the political
culture and power relations that provide much of the context for the gathering.
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by fiat at least two of the three preconditions: adoption of rules,
selection of a presiding officer, and/or formal recognition of the
members.10

We will now turn to an instance when the opening dilemma
was strikingly revealed in the organizing sessions of a constitu-
tional convention. In this instance, the revelation that there was
no way to proceed without making an arbitrary decision demon-
strated, on the one hand, the fundamental connection between
the “will of the people” and the creation of the convention and,
on the other hand, that this connection must be superseded
and violated in practice.

In November 1868, the people of the state of Illinois voted to
hold a new constitutional convention by a slim majority of 1,408
votes (223,134 to 221,726). The state legislature subsequently
issued the call for a convention to be composed of eighty-five
members who would be elected from the same districts as those
serving in the Illinois House of Representatives. The state legisla-
ture also provided that the election of the delegates would be con-
ducted in the same way as in ordinary elections, that the delegates
would be paid six dollars per diem plus travel expenses, and that
the constitution adopted in the convention be submitted to the
people for their approval. Eighty-five delegates were thus chosen
in the November 2, 1869, election: forty-four Republicans and
forty-one Democrats.11

In 1862, Illinois had also convened a constitutional conven-
tion, but that constitution had been rejected, and the state consti-
tution, which had been revised in 1848, was now two decades old.
The motivation behind the new convention was a perceived need
to modernize political institutions; enable policy responses to the
rapid growth of corporate (primarily railroad) power; better pro-
vide public education to the children of the state; and address
some of the now archaic (but still controversial) racial exclusions
with respect to suffrage, militia service, and immigration into the
state. Among other things, the constitution produced by this

convention was intended to eliminate corruption by providing
more secure and remunerative positions for government officials
and impose more equitable rates for railroad operations (ulti-
mately leading to the U.S. Supreme Court decision Munn
v. Illinois, which upheld state regulation of rates charged by
grain elevators). Illinois voters later approved the new constitution
in its entirety (the primary text and eight separate propositions) in
a referendum.

2. The 1869 Illinois Constitutional Convention

The delegates to the Illinois Constitutional Convention assembled
in the state capitol building in Springfield at about half-past two
o’clock on December 13, 1869.12 The place and day (although not
the precise time of day) had been designated in the same law that
had authorized the election in which the delegates had been
selected. And to that extent and that extent only, the convention
was the creature of the legislature that had enacted the law.13

The first entry in the convention record is an announcement
by one of the delegates, Lawrence Church:

Gentlemen: The Convention will please come to order, and that we may
proceed by some system, (as we do not know the difference between the
delegates here, and others), I move that the Hon. William Cary, from Jo
Daviess county, take the chair, as temporary President of this Convention.

As is the case in almost all constitutional conventions, there was
no presiding officer when the delegates assembled. There were

Table 1. The Opening Dilemma Attending the Creation of a Constitutional Convention

Organizational Elements of a
Constitutional Convention

Necessary Preconditions for the Creation or Adoption of Each Organizational Feature

Election of a presiding officer In order to elect a presiding officer, there are two preconditions: (a) the members of the convention must
already be recognized as legitimate representatives of their constituencies, and (b) there must be rules of
procedure for both the nomination of candidates and conduct of an election.

Recognition of the credentials of the
members

In order to accept the credentials of members as the legitimate representatives of their constituencies, there
are two preconditions: (a) the members must have already elected a presiding officer who can recognize a
motion for that purpose, and (b) there must be rules of procedure that provide for the recognition of such a
motion.

Adoption of rules of procedure In order to adopt rules of procedure, there are two preconditions: (a) the members of the convention must
have already been recognized as the legitimate representatives of their constituencies, and (b) the members
must have already elected a presiding officer who can recognize a motion for that purpose.

Note: The opening dilemma arises from the fact that no constitutional convention can avoid arbitrarily creating at least two of these three organizational elements: a presiding officer,
recognition of the members, and adoption of rules of procedure. “Arbitrary” means acting in a manner that supersedes and is thus contrary to the convention’s presumptuous legitimacy as
the embodiment of the “will of the people.” The opening dilemma also applies to those legislative assemblies in which, on the one hand, all the members turnover in an election and, on the
other hand, the chamber’s legitimacy rests upon its autonomy from all other political institutions. For the example, the opening dilemma both theoretically applies to and has appeared in
practice in the United States House of Representatives. However, because the United States Senate is a “continuing” body, the opening dilemma cannot appear when it reconvenes in a new
Congress.

10As the reader may already have noticed, the opening dilemma is actually broader
than the “democratic paradox” in that, even if the people were somehow created or rec-
ognized democratically (suspending for a moment that this is an impossibility), their rep-
resentatives would still be (theoretically) unable to organize a constitutional convention
except by unanimous consent. This extension is important even though the problem of
providing legitimating credentials to the representatives turns out, in practice, to be
more serious.

11As we shall see, some of these party affiliations were quite weak.

12Illinois Constitutional Convention, Debates and Proceedings of the Constitutional
Convention of the State of Illinois: Convened at the City of Springfield, Tuesday,
December 13, 1869 (Springfield, IL: E.L. Merritt & Brother, 1870), 1. Unless otherwise
noted, all the information in this section comes from this source.

13The state legislature had thus (a) called for a convention to revise the constitution,
(b) provided for the election of delegates, and (c) assigned a place and date for the con-
vention to meet. Since the convention could not have spontaneously provided these
things before it was created, the legislature’s actions were necessary facilitating steps. In
his treatise on constitutional conventions, Roger Sherman Hoar put it, “the people
have not the machinery to hold a convention, unless they are assisted either by the leg-
islature or the constitution.” Roger Sherman Hoar, Constitutional Conventions: Their
Nature, Powers, and Limitations (Boston: Little, Brown, 1917), 224. As we shall see, the
legislature’s stipulations did not bind the convention once it began to deliberate because
“the people can, and the legislature cannot, restrict a convention” (p. 124). On the other
hand, although the “people have a right to instruct their delegates … the instructions will
have a moral rather than a legal force” (p. 227). More generally, see pp. 123–27.
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also no rules and recognized membership. Thus, when Church
called for order, he was acting upon his own personal authority,
an authority that could be rejected by any other person in the
chamber because the chamber was not yet organized. His reason
for so acting on his own authority tacitly rested upon practical
necessity (“that we may proceed by some system”) because, in
fact, there was no procedural structure in place at that moment.
One of the consequences of that lack of structure was that “we
do not know the difference between the delegates here, and oth-
ers” who might also be in the chamber. In other words, the del-
egates had not yet been recognized as duly elected, a precondition
for their ability to act as agents of the people they ostensibly rep-
resented. As a first step in remedying these defects, Church moved
that one of his colleagues “take the chair.” While utterly ordinary
in and of itself, his initiative was still quite audacious in that no
one had, in a parliamentary sense, recognized him for the purpose
of offering this (or, in fact, any other) motion. In fact, without
rules and in the absence of a presiding officer, no one could rec-
ognize him for the purpose of offering this motion.

In most such situations, the delegates informally and consen-
sually agree to the temporary elevation of one their number as
leader for the purpose of organizing the convention.14 But this
was not the case here. Ignoring Church’s attempt to claim the
floor, James Allen offered his own motion:

Gentlemen of the Convention: I desire to put in nomination Col. John
Dement, of Lee county, as temporary President of this Convention. This
is that gentleman’s third term of service as a member of a
Constitutional Convention, and I think that such an honorable experience
is sufficient reason to justify conferring on him the honor of temporarily
presiding over this body.15

After Charles McDowell seconded his motion, Allen immediately
called a vote:

Gentlemen: As many as are of opinion that Col. John Dement, of Lee, be
elected temporary President of this Convention, will say Aye. [“Aye!”
“Aye!” and applause.] Those of the contrary opinion, will say No.
[“No!’ “No!” and confusion.]

Allen then summarily announced, “The ayes seem to have it. The
ayes have it. [Applause and confusion.]” This rather preemptory
proclamation would have seemed to have given Dement the

post. However, Church immediately responded by calling a vote
on the nomination he had made.

Gentlemen: As many as are in favor of Hon. Wm. Cary for temporary
President of this Convention will say Aye. [“Aye!” “aye!” ”aye!” and
applause.] The contrary, No. [“No!” “no!” and applause and laughter.
“Cary!” ”Cary!” “Dement!” “Dement!”]

Although the record does not show that Church summarily pro-
nounced his own candidate to have been elected, we can safely
assume that was what happened. In any event, the two nominees
ascended opposite sides of the podium. Dement went up the stairs
“from the democratic (south) side of the hall,” while Cary went up
“from the republican (north) side of the hall.” When they met at
the presiding officer’s chair, “they shook hands amid great laugh-
ter and applause.”16

Dement and Cary had been sponsored by their respective
party contingents: Dement by the Democrats and Cary by the
Republicans. In nominating them for the post of temporary pres-
ident of the convention, Allen and Church had played the role of
spokesmen for their respective parties. All the delegates of course
recognized that was the subtext for their actions, thereby partially
legitimating what they had done. For example, Church’s nomina-
tion of Cary was not viewed as arrogant effrontery but as collec-
tive audacity on the part of his party. Allen’s response was
similarly interpreted but from the perspective of the opposite
party. However, that subtext and the obvious good humor with
which the delegates enjoyed the spectacle should not blind us to
the fact that this was a collision of wills unmediated by any con-
sensual understanding as to what constituted the rules of the
game. When Dement and Cary shook hands at the rostrum, nei-
ther one of them had been appointed temporary leader of the
convention.

Lawrence Church once again proposed a solution to the
assembly’s dilemma.

Presidents—I say Messrs. Presidents, for there is some doubt in the minds
of the members of the Convention as to who should be addressed by me as
President. In order that this question may be settled, and settled, too, in
such manner as gentlemen in deliberation should settle such questions,
I move that there be a division of this Convention, and than none except
members of the Convention vote; and, therefore, that those in favor of
Hon. Wm. Cary for temporary President take the north side of the hall,
and those in favor of Hon. John Dement take the south side of the hall,
and that Hon. Milton Hay and Hon. John Scholfield be appointed tellers
to ascertain which has the larger number. With that, all, I suppose, will be
content.

There are several aspects of Church’s motion that deserve atten-
tion. First, although he, along with the rest of the delegates,
understood that neither of the two “presidents” had been formally
elected to the post, he appealed to them for recognition because,
under the circumstances, that was all he or anyone else could do.
The assembly absolutely required a leader in order to proceed

14The most common practice in the nineteenth century appears to have been the
unanimous selection of the oldest delegate for this post. That practice ostensibly encour-
ages the appointment of a neutral and experienced leader, someone who no longer har-
bors personal political ambitions and yet generally knows how custom and tradition have
operated in the past. In 1891, for example, the Montana Legislative Assembly rather
tersely reported that “Mr. C.P. Blakeley being the oldest member present took the
Chair”; House Journal of the Legislative Assembly of the State of Montana (Helena:
Journal Publishing, 1891), 5. At the beginning of the Massachusetts Constitutional
Convention in 1853, “Robert Rantoul, of Beverly, senior member of the Convention
and a member of the Constitutional Convention of 1820, called the Convention to
order” and subsequently temporarily served as presiding officer; Official Report of the
Debates and Proceedings in the State Convention, Assembled May 4th, 1853, to Revise
and Amend the Constitution of the Commonwealth of Massachusetts (Boston: White &
Potter, 1853), vol. 1, 7. Similarly, Thomas W. Powell was unanimously chosen as presi-
dent pro tempore of the 1873 Ohio Constitutional Convention because he was “the oldest
member of this body”; Debates and Proceedings of the Third Constitutional Convention of
Ohio (Cleveland: W. S. Robison, 1873), vol. 1, 2. However, most records do not give the
reason why the temporary presiding officer was chosen, although most were chosen
unanimously. In some instances, the secretary of state or some officer filled that post
until the chamber could be formally organized.

15Dement had previously served as a delegate in both the 1847 and 1862
Constitutional Conventions.

16The symbolism of this joint but separate ascension was not lost on the convention
secretary and should not be lost on us. Like the rest of the nation, Illinois was still recov-
ering from the Civil War in 1869, and the state, like the nation, was deeply divided into a
Southern section dominated by the Democratic party and a Northern region controlled
by the Republicans; Janet Cornelius, A History of Constitution Making in Illinois
(Urbana: Institute of Government and Public Affairs, University of Illinois, 1969),
p. 45. Almost all the delegates at this convention were strongly tied to one or the other
of these two parties and, almost unconsciously it seems, gravitated toward either the
northern or southern ends of the chamber in order to be with their party colleagues.
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with the organization, and if Dement and Cary were not to play
that role, the delegates would be thrown back into the same quan-
dary from which they had just emerged. So Church was now
appealing to them for recognition where, originally, he had auda-
ciously just stood up and announced his motion. Second, he had
moved that the assembly vote on the two nominee-presidents,
dividing up the hall into Republicans and Democrats. This pro-
posal simultaneously recognized the quasi-authority of the two
nominee-presidents (in that Church was asking them to permit
him to offer this motion) and impeached that authority (by tacitly
admitting that neither of them legitimately occupied their posi-
tion without an election).

Third, Church had implicitly acknowledged that almost all the
delegates in the chamber possessed a partisan political identity
that strongly structured their orientation toward the proceedings,
deeply informed how they interpreted the parliamentary situa-
tion, and, at the same time, appeared to promise a solution to
the opening dilemma of the convention.17 Finally, Church “sup-
posed” that all the other delegates would be “content” with his
proposal because consensus would solve all the procedural contra-
dictions attending this highly irregular, from any parliamentary
perspective, proceeding. In fact, consensual understandings are
the routine method for resolving the opening dilemma in demo-
cratic institutions, and this situation, although far more compli-
cated than most, was no more pregnant with procedural
contradictions than any other.

However, James Allen was not about to concede the initiative
to Church, declaring:

Mr. President: The gentleman is out of order. I think it is too late for the
gentleman to call for a division, inasmuch as the division was not
demanded until after the presiding officer had taken his place at the desk.

Here, Allen first declared Church to be “out of order,” a phrase
describing an action that violates parliamentary rules. However,
the phrase presumed that rules had been adopted, which, of
course, had not yet happened. Even if they had been adopted,
the convention lacked, as we have seen, a presiding officer who
could decide whether the point of order was correct. By his use
of the singular “president,” Allen was clearly asking Dement,
his nominee for the post, to rule on his point of order.18 And
when he said that “it is too late” for a division, he also clearly
implied that Dement had already been elected president of the
convention. Underlying all of this is Allen’s expectation (or,
more likely, hope) that Dement would now step forward to the
podium and claim the office by declaring Church to be “out of
order.” If Dement had done this, there would have been, of
course, no reason for the Republicans to have respected his

construction of the situation. The result might have been pande-
monium within the chamber if the Republicans contested the
Democratic coup d’état. Alternatively, the Republicans might sim-
ply have bolted the convention. But, whatever happened, the
opening dilemma was not going to be resolved in that way.

However, the two nominee-presidents had evidently been dis-
cussing the situation up on the rostrum. Dement now stepped for-
ward to the “president’s desk” and pleaded for harmony.19 It was
now Cary’s turn to speak:

Gentlemen of the Convention: I cordially acquiesce in the remarks which
have fallen from my honorable competitor, Colonel John Dement, of Lee
county; and I suggest that the roll be called, or a division be had, as men-
tioned by the gentleman from McHenry [Mr. Church], and I will be sat-
isfied with the result, be it as it may.

By aligning himself with Church and Cary, Dement clearly under-
cut Allen’s ostensible role as spokesman for the Democratic party.
Allen’s objection now appeared entirely personal, inasmuch as
Dement, the intended beneficiary of that objection, refused his
assistance. By nominating him as the Democratic candidate for
temporary president, Allen had recognized Dement’s authority
as a significant figure in the Democratic ranks, if not his party’s
leader in the chamber. Dement had now used whatever authority
he had to oppose Allen’s objection. But more importantly,
because we might otherwise overlook the fundamentals of this sit-
uation, Dement and Cary were collectively claiming the role of
temporary president(s) of the convention. They could not have
made this claim had they disagreed. But by concurring, they
could go a long way toward establishing their own legitimacy,
even if that legitimacy was limited to the mere taking of a single
vote. Since their authority ultimately rested upon the saliency of
party identities as a structuring feature of the assembly, their abil-
ity to suggest that a consensus existed with respect to a division of
the assembly once again demonstrated that party alignments
within the chamber had to be taken into account.

2.1 The Convention Roll

The delegates seemed to have warmly embraced the proposal for a
division, and many of them yelled, “Call the roll.” Lawrence
Church formalized this request, saying, “Let the roll be called,”
and adding, “I ask for the yeas and nays.” In response, the dele-
gates called out “ayes and noes, ayes and noes.” However, just
as the delegates were readying themselves for the vote, Allen
again sought the attention of the presiding officer: “Mr.
President….” At the same time, the temporary secretary of the
convention began the roll, calling out “John Abbott—.”20 Allen
persisted and then objected to a roll call vote because: “We

17The vast majority of all conventions and legislative organizations avoid the opening
dilemma by relying on strong party identifications and an obvious partisan majority in
the chamber. That combination permits the majority party caucus to resolve the opening
dilemma by agreeing upon a temporary or permanent presiding officer before formal pro-
ceedings begin in the chamber. While the opening dilemma is pragmatically avoided in
this manner, the majority party is actually imposing its decision by fiat. As Sen notes,
“when people cluster in parties,” the likelihood that Arrow’s paradox will appear also
goes down dramatically (Sen, “The Possibility of Social Choice,” 355). However, when
no partisan majority exists, no party can impose their resolution of the dilemma upon
the rest of the chamber.

18A little later that day, Allen, in fact, stated that he believed “the gentleman from Lee
[Mr. Dement] was properly elected temporary President of this Convention,” because
after he (Allen) had “announced” the result of the vote, no one had “asked for a division,
according to parliamentary law.” As we have seen, this was a rather self-serving interpre-
tation of what had actually happened.

19The president’s desk or its equivalent must always be occupied whenever a legislative
institution is in session. When a chamber is properly organized, it is thus both a physical
space and theoretical necessity. In this situation, however, the president’s desk was simply
a piece of furniture that served to orient the attention of the prospective (not yet formally
recognized) delegates as they debated their predicament. Dement, when he stepped for-
ward to the president’s desk, was no more eligible to occupy that space than anyone else
in the chamber (or, put more generally, anyone else in the world at large).

20The reader may well wonder where this temporary secretary came from. As with all
convention officers, he had to be elected by the assembly and, thus far, the assembly had
not even been able to elect the temporary president who would subsequently preside over
the election of the other officers. The temporary secretary, George H. Harlow of Tazewell
county, had thus not been elected at this point in the proceedings but was already, evi-
dently with the tacit consent of the delegates, serving in that capacity. Otherwise, there
would have been no one to record their deliberations or, in the present moment, call
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have no other means, in our present condition, of taking the vote
of the Convention except by tellers.”

Given what we can surmise from the subsequent course of the
convention’s deliberations, Allen was apparently objecting to a
recorded vote because the convention roll had not yet been
approved. He evidently did not want a recorded vote because it
would imply that the convention roll, whatever it might be, had
been approved, and at least from his perspective, there might
have been something or someone on that roll that he might
have wanted to change. Because a division of the chamber in
which tellers simply counted the delegates on each side of the
question would not have involved approval of the roll, Allen
wanted the chamber to use that method of voting.21

From our perspective, however, the situation again displays the
theoretically irresolvable qualities of the opening dilemma. The
convention simply did not have a recognized membership that
could legitimately do the voting, regardless of whether the dele-
gates were simply counted or their names were individually called.
A division of the chamber partially veiled the dilemma by making
it seem as if the members “naturally knew” who had membership
standing and who did not and thus would have exercised social
pressure or some other device to prevent those from participating
who were ineligible to vote. But the bottom line is that in the ini-
tial organization of the democratic assembly, as is the case for all
democratic assemblies, there was simply no method for determin-
ing who was eligible to serve as a member.

Allen appears to have temporarily won this point, and the
assembly was now preparing to vote for temporary president by
tellers. However, Dement raised the leadership question once
again. Standing at the president’s desk with Cary right beside
him, Dement made light of their predicament:

There is an embarrassing question before the Chair—the question of who
has the right to put the question. [Laughter.]22

In formal parliamentary terms, he was, of course, correct; the
assembly did not yet have an acknowledged presiding officer
who could put the question to the delegates. However, the social
situation very strongly implied that, if Dement and Cary worked
together, the delegates would follow their lead. At this point, one
of the delegates, Milton Hay, suggested that

for the sake of harmony and peace, that the gentleman at the Secretary’s
desk be allowed to read the roll; and that the Convention hear the roll
which he has made up.23

Church immediately backed Hay’s suggestion: “Let us hear the
roll.”

This “roll” was a copy of a list of delegates compiled from the
official election returns received from the counties. The list had
been prepared by the Illinois secretary of state and then given
to the convention. In many situations where a state constitutional
convention or lower chamber of a legislature was initially orga-
nized, such a list served as a temporary membership list until
the assembly could determine for itself who would or would
not be a member. It should be stressed that this list had no
more authority or standing in any convention or assembly than
what the delegates wished to give it. Onias Skinner, one of the del-
egates opposed to using this list, succinctly summarized the limits
of the secretary’s role:

The duty of the Secretary of State is this, and no more; to attend at the
opening of the body; to furnish the body with such documents, paper, sta-
tionery, etc., as the delegates may require. He has no power to present a
roll for the government of this body in any respect whatever…. He has
no power to come here with his roll, and say, A, B, and C are delegates
to this Convention. The roll in his possession has no more vitality than
simply an abstract copy of record in the county court, which is filed in
his office and preserved as a mere duplicate.

While Skinner was undoubtedly correct, there was simply no way
for the assembly to determine for itself who would or would not
be a member.24 Simply put, one of the preconditions for that
determination was that the assembly formally recognize who
should vote on the determination, a precondition that threatened
to tie up the assembly in an infinite regress.25

The convention secretary then read the list of delegates for the
information of the assembly. This, however, was not the same
thing as a calling of the roll, in which members would be asked
to respond to their names. Such a call would constitute a major
step toward determining who was a member of the convention
because those whose names were not called would then have to
establish their credentials another way. After the list had been
read, Church moved that the roll be formally called and asked
the delegates who favored calling the roll to answer “aye” and
those who opposed to respond “no.” The record states that the
“vote was accordingly taken,” apparently solely on Church’s initia-
tive. Immediately after the vote, Church declared that the “ayes
have it.” However, many of the delegates disagreed, yelling out
“no, no.”

Having encountered intense opposition, the whole proceeding
fell to the floor, and the assembly again was at a stalemate. John
Dement once more stepped into the breach:

Let me remark to the Convention that it seems to have no other officers
selected from this honorable body to preside on this very momentous
occasion, than the Hon. Mr. Cary and myself. We are perfectly willing

the roll. The record was subsequently “back-dated” by giving Harlow a title and office at a
point in the proceedings when, in fact, he possessed neither one.

21Church had apparently changed his mind about a division of the chamber (in which
the delegates would have been merely counted without recording their individual votes)
and was now requesting a recorded vote in which individual positions would be set down
in the convention journal. While the situation is not entirely clear, Church apparently
wanted a formal roll call in which the names of the prospective delegates would be indi-
vidually called because it would serve to buttress their otherwise uncertain claims to their
seats.

22Given what was at stake in the organization of the convention, the delegates were
remarkably good-humored. Their laughter apparently arose, in part, out of an embarrass-
ment they all felt as they were compelled to recognize their inability to deal with what
must have seemed, at least in their past experience, with utterly mundane matters of par-
liamentary housekeeping. They might have also felt some anxiety that a misstep or two
might have doomed the entire convention.

23The “gentleman at the Secretary’s desk” was a more accurate way of naming George
H. Harlow, the yet-to-be-elected convention officer referred to in a previous note.

24Although the Illinois secretary of state had clearly played an important role in stip-
ulating the place and time of the convention, he could not intervene in its decisions once
it had met. The secretary of state was thus powerless to determine who belonged in the
convention because, once the delegates had gathered together, they were free to organize
their assembly however they wished. If the delegates had agreed to use the list prepared by
the secretary of state to determine the membership of the convention, it would have been
useful in bridging the opening dilemma. However, if the list met opposition from a sizable
number of delegates, it could not have served that purpose. Hoar, Constitutional
Conventions, 170.

25The assembly could not vote on a motion to determine their membership because
that vote would require that they already had determined their membership in order
to know who was qualified to vote.
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that the questions that are propounded to the Chair shall be announced to
the Convention by us, alternately, and in that way this matter can be easily
settled.

This proposal prompted Elijah Haines to suggest an alternative
method of creating a convention roll:

I am a member [of the convention], for I have a certificate to that effect. I
make this suggestion, then (and I think it is the only one that can be
made), that our certificates be all handed up to these two gentlemen
[Dement and Cary]; that a roll be prepared by them, and that the mem-
bers entered upon that roll proceed to select a temporary President.

The certificates to which Haines referred had been issued by the
county or counties that composed the districts from which the
delegates had been elected. The delegates (or at least most of
them) had carried these certificates to Springfield, and Haines
was suggesting that they now be turned over to nominee-
presidents for the purpose of constructing a convention roll.
This proposal would thus have sidestepped the mediating role
of the Illinois secretary of state, although the information on
the certificates in the possession of the delegates should have
been identical (or nearly so) to the election returns reported by
the Illinois secretary of state.

At this point, Skinner raised three issues that seemed to him to
counsel against a speedy organization. The first was that “some
claiming their seats in this Convention, as delegates, are not
upon [the secretary of state’s] list.” For that reason, the list
could not be used as a temporary roll because it was incomplete.
The second was that some of the delegates had not yet arrived in
Springfield. He urged that the organization be postponed until all
of them had arrived and could participate in the proceedings.
Finally (and rather technically), he said that opening the conven-
tion at 2:00 in the afternoon was an arbitrary interpretation of the
law. While that law designated December 13, 1869, as the day the
convention should assemble, it did not say at what hour on that
day the convention should assemble. In all this, Skinner was
clearly speaking as a Democratic partisan. He felt that a postpone-
ment would allow the party to realize its full strength within the
assembly, and when it did, the roll could be perfected to the best
advantage of his party.

However, Skinner himself had informally agreed to 2:00 as the
hour for opening the convention. Lawrence Church must have
thus been a little taken aback, as he pointed out that the time
had been selected in response to “a special request of the gentle-
man and his friends.” Henry Bromwell, like Church a Republican,
then entered a full explanation into the convention record.

If the President will permit, I will say in response to the gentleman, the
idea of convening at two o’clock arose in this manner: The gentleman
from Crawford [James Allen, a Democrat] and myself, talked about an
hour, and suggested to each other that some hour should be fixed; and
we agreed, at first, that it should be three o’clock, and see who wanted
it at that hour. We talked to half dozen or so, and it was suggested that
the days were so short—three o’clock being pretty near dark—that two
o’clock would be better; and we agreed to that, and everybody fell in
with it, until perhaps thirty or forty had been spoken to on both sides
of the Convention. That is all there was of that, so far as the time was
concerned.

So the time had been informally agreed upon prior to the opening
of the convention and had been set by consensus in a discussion
heavily structured by partisan identities. If Skinner now

impeached the legitimacy of that informal agreement, he was
implicitly attacking either the integrity or good sense of his own
party colleagues. But this apparently did not deter him, for he
replied that “these gentlemen [had no authority] to make their
arrangement among themselves, consulting with whomever they
may happen to find hanging around the hall of the State house,
in one office or another, or in this room.”

Because there were eighty-five delegates in the convention, the
consultation among “thirty or forty” of them had actually been
quite inclusive. And, if Church had correctly stated that Skinner
himself had requested that time, Skinner’s objection was both
rather tardy and uncollegial.26 However, we should not overlook
the point that no one could invoke an authority, other than this
informal agreement, for designating 2:00 as the hour for opening
the convention. On that point Skinner was entirely correct.

But Skinner was already embarked on a tactic that he hoped
would gain his side the time they needed. And Church recognized
it for exactly what it was: a filibuster.

If the gentleman will indicate about what time it is necessary for him to
speak, we will proceed with the calling of the roll, and let him at the
same time go on. It has been suggested to me that there is a limit to
the length of time which a gentleman, claiming to be a delegate, may
speak.

The problem here was that the assembly had not adopted formal
parliamentary rules, and there was thus no means of shutting off
debate. So Church was suggesting that Skinner, if he so wished,
could continue to address the assembly while the roll was called.
For their part, the Republicans were ready to concede what
appeared to be a major stumbling block: Church, as the party
spokesman, thus proposed “that the name which is said [by the
Democrats] to have been omitted from the roll be inserted
therein, and that the business go forward.”

Skinner ignored Church’s offer and launched into a long
harangue in which he repeated, again and again, that the secretary
of the state had no authority to even offer a list of delegates to the
convention and that the doors to the chamber had been “swung
open” at 2:00 p.m. in utter disregard for the rights of the delegates
to the convention.27 Although he did not admit that he was sim-
ply playing for time, Skinner urged that the convention “should
now adjourn until tomorrow at twelve o’clock meridian.”28

Presumably, he would have yielded the floor for that purpose,
but no one stepped forward to take up his suggestion. Although
we might consider his rhetoric a little overheated, Skinner did jus-
tify his request in language that accurately referenced the central
core of the convention’s legitimacy: its direct and unmediated

26At one point, Skinner described the decision to open the convention doors at 2:00
p.m. as “fraudulent” and part of “a determined and preconcerted plan,” adding “I enter
my protest against this whole machinery, from beginning to end, of carrying out a pre-
concerted scheme, of seizing, irrevocably, upon power in the absence of others who are
soon to be here, and which affects their rights.” Note that the “scheme” to which
Skinner refers is only important because the convention had not yet organized and,
thus, had no accepted means of making ritually proper and respected decisions. If the
convention were organized, such a scheme would merely be an acceptable strategy pur-
sued by political actors, working within and with full knowledge of the parliamentary
procedures (and thus opportunities) open to them and their opponents.

27At no point did Skinner suggest how the ostensible delegates could have decided
when the doors should have been “flung open” before the convention actually met.
Like formal recognition of the members, this decision involved an infinite regress if
Skinner’s objection had prevailed.

28This was, perhaps, the most logically inconsistent passage in his remarks. By propos-
ing that the convention adjourn, Skinner was offering a motion to a convention that he
otherwise insisted did not yet exist.
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connection to the popular will. Referring to the members of both
parties who had struck the informal agreement on time, Skinner
charged that:

You present to an intelligent world, palpably and fairly—and you cannot
avoid the consequence, you cannot conceal the fact from the good people
of Illinois and the civilized world—this spectacle of an attempt at seizure
upon, and organization of, a Convention of the people of the State of
Illinois, based upon the bargain of three or four, five or six individuals;
based upon the action of the Secretary of State, without the color of law.

The problem with all this, of course, is that Skinner had nothing
to offer as an alternative beyond adjournment to the next day.
And the time he set for opening the convention on that day
was even more arbitrary, because it reflected only his own per-
sonal will—a will made extraordinarily powerful because he
held the floor and would not give it up.

Still, there might have been something to his request in that
there were delegates who, for one reason or another (including
misinformation as to when the convention would open), had
not yet arrived in Springfield. Westel Sedgwick, one of the
Republican delegates, rose to the occasion:

I ask the gentleman how he knows the delegates are not all here? The roll
has not been called, and the presumption is that they are here.

Sedgwick was, of course, suggesting that Skinner was protecting
the rights of phantoms. If all the delegates were, in fact, in the
chamber, then there would be no harm in proceeding. The prob-
lem, from Skinner’s perspective, was that the method of determin-
ing whether all the delegates were in the chamber (i.e., calling the
roll) was the very thing he wanted to prevent.

Skinner simply answered Sedgwick by saying, “The presump-
tion is that, according to all human experience, they are not
here.” He then continued his harangue, again with the evident
purpose of filibustering the proceedings. Here, too, Skinner
reminded his colleagues of the rather unusual position in which
they were placed. If they were to make an error in the organiza-
tion, there would be “no appeal” to a higher authority because
there was, with reference to the state of Illinois, no higher author-
ity than the constitutional convention itself. And, “as there is no
remedy, and you [referring to the Republicans] have the power” to
effect a partisan organization and thus “can effect a revolution [in
which] to carry out your preconcerted plans—you are invulnera-
ble, because there is no power but the great Jehovah can avert the
consequences.” This would be “a revolution, according to the
understanding of mankind. And if you can consummate it,
make the revolution effectual—then there is no remedy.” Once
more, Skinner’s rhetoric is perhaps overblown but still rested on
a fundamental recognition that a state of nature existed within
the bounds of a constitutional convention, a state of nature that
did not admit and could not admit of any higher authority
than what would be created within it.29

In the midst of Skinner’s observations on revolution and
Jehovah, James Allen asked if he might “interrupt a moment.”
Allen then brought the filibuster back to Earth by identifying
the crux of the problem and offering a solution:

It seems there are some errors on this roll. I desire to propose to the gen-
tlemen of this Convention an adjournment until some hour tomorrow.
And we ask that the two gentlemen (laughter) prepare a corrected list
of the members sent to the Convention, so that they may present it. We
are anxious to have a speedy organization.

Because he, like Skinner, was a Democrat, Allen was probably
speaking for the both of them and other party colleagues as
well. And, like Church previously, he seized on the quasi-leader
roles of the “two gentlemen,” Dement and Cary, as possibly effect-
ing a compromise by asking them to jointly correct the list of del-
egates provided by the Illinois secretary of state. In the meantime,
the convention would adjourn until the next day.

Church responded for the Republicans by stating that he
favored, as consistent with the “forms of law,” an alternative
method of correcting the roll in which

the roll-call would have proceeded. Any gentleman who is not upon the
list would have been placed upon it, and our temporary organization
would have been effected; and then, if adjournment should have been
required to further the organization of the Convention, of course we
would have been governed by the circumstances. All we ask is, that we
may effect a temporary organization, and not be here to lag and mope
away the day, but act like reasonable men.

In the course of his remarks, Church deplored the way in which
Skinner had characterized the Illinois secretary of state, who
“should be treated with proper respect” and termed Skinner’s
harangue a “factious interruption…made for what purpose we
cannot conceive.”

Allen and Church had thus offered two alternative methods of
creating a temporary roll of delegates. In some ways, the two
methods appeared to be very similar in that they would both
use the Illinois secretary of state’s list as a template and would
consensually correct mistakes on that list. But there was a very
important difference between them that meant everything in
terms of party interests in the convention. Allen’s method
would allow the convention plenary authority, through its two
quasi-leaders, to construct the roll. Because the Illinois secretary
of state’s list would be nothing more than a convenient starting
point for this construction, there might be substitutions in
which one man claiming to be a delegate would be displaced by
another. Church’s method, on the other hand, would have con-
ferred much more legitimacy upon the Illinois secretary of state’s
list by making it prima facie evidence that a particular man should
be considered a member-elect. If the right of a man to a seat at the
convention were challenged, it was not entirely clear what would
happen because Church had himself talked about corrections. But
normal practice, in state and national legislatures, was to note the
challenge and give those men their seats until the challenges could
be resolved. Since the parties were so closely balanced in the con-
vention and because most of the challenges would be made by
Democrats, the Democrats feared that Church’s method would
advantage the opposition. From our perspective, however, this
possible partisan advantage is rather unimportant. What is
more significant is that these two alternatives were equally arbi-
trary in that, despite Church’s appeal to the “forms of law,”

29Constitutional conventions are very similar to the initial “states of nature” postulated
in the social contract theories of Hobbes, Rousseau, and Locke, in that the problem is to
provide for the voluntary acquiescence of a people to the creation of a state. For that
acquiescence to be voluntary, the people (or their representatives in this case) must be
free of all coercive pressure or influence. In what became the United States, this interpre-
tation dates back to the origin of constitutional conventions in the period after the
Declaration of Independence when the colonial charters were “suspended the moment
the colonies declared their independence” and “the colonies reverted to a state of nature.”
In crafting a new constitution, a colony sought “to emerge from this state of nature and
organize a new social contract.” Hoar, Constitutional Conventions, 1–10, 26–27.
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there was simply no way to confer more legitimacy upon one, as
opposed to the other. The opening dilemma was thus just as
firmly ensconced as it ever was.

When Skinner charged that the Republican proposal was polit-
ically motivated, Church answered:

We [the Republicans] have no partisan object to accomplish by pressing
this matter. But we repeat that the hour of two o’clock was the hour, as
every one, I suppose, knows, arranged for our meeting, with the concur-
rence of all parties. And now I will suggest that this body adjourn until
tomorrow morning at ten o’clock. This is proposed with the understand-
ing that this opposition [evidently referring to Skinner’s filibuster] will be
withdrawn, and that no further embarrassment will be offered to the orga-
nization of this Convention.

Church was thus acceding to Allen’s request for an adjournment
while attaching conditions. However, there was still no apparent
agreement on a method for constructing a roll.30

Stating that he wanted to make an explanation, Allen admitted
that “I did agree with my friend here [Mr. Bromwell] that the
hour of two o’clock was a very convenient time for us to get
together,” thus confirming that a consensus on time had been
reached between the parties. He then explained that the
Democrats had, just after the convention opened, “received a tele-
graphic dispatch from a member elect, that owing to the severe
illness of his father he had not been able to leave [home]. He
will probably be here tonight or tomorrow.” So, in fact, one of
the motives behind Skinner’s filibuster was merely to delay the
proceedings until this person arrived.

At this point Samuel Hayes, one of the Democratic delegates,
rose and summarized the situation in which convention found
itself. Since his summary closely conforms to the state of nature
interpretation of the convention, it is worth a glance or two.
After discussing the various kinds of evidence that might docu-
ment the election of a delegate, Hayes launched into a broad the-
oretical description of just what the assembly was when it made a
constitution.

I hold the doctrine that the people of the State of Illinois are sovereign,
within the limitations of the Constitution of the United States, and that
they have the right, within the limitations of that constitution, to frame
and remodel their organic law. I hold that the power cannot be taken
away from them by representatives of the people who are elected merely
to pass ordinary acts of legislation, and I therefore hold that it is incompe-
tent for the Legislature to restrict the representatives of the people elected
to frame the organic law, in regard either to the mode of their organization
or to the extent of their power after they have been organized….

I hold, then, that while the Secretary of State is bound to attend upon
the proceedings of the Convention—the law requiring him to do so—the
Convention is the only judge of the election returns and qualifications of
its members—and I think that gentlemen of all parties will agree to that
proposition.

When we meet together in this hall, we are only prima facie members
of the Convention. We meet here and recognize one another as persons
who are presumed to be members of the Constitutional Convention. We
generally have no difficulty in selecting a temporary President, for the

reason that the office of the temporary President is merely to secure the
regular organization of the Convention, by presiding over its proceedings,
and securing the vote of those who appear to be members.

While this was a particularly lucid analysis of the situation, exe-
cuted at a high level of abstraction, Hayes did little more than
confirm that the assembly was still securely lodged in the opening
dilemma. Acknowledging the sovereignty of the convention over
its own proceedings merely indicated that the convention alone
was responsible for resolving that dilemma.31

2.2 Election of the Temporary President

When Hayes sat down, however, the partisan stalemate began to
break up. First, Thomas Turner, one of the Democrats in the
assembly, stated his belief (formed “after consulting with a num-
ber of the members”) that “there is but one error in the Secretary
[of state]’s list.” If the delegates were to “consent that his name be
called,” the Democrats would be willing to proceed to elect a tem-
porary president because “every gentleman is [now] present
whom we have any reasonable cause to suppose will be present
within the next two or three days.”

Turner’s suggestion appears to assume that the member or
members the Democrats had been waiting for had already
arrived.32 The only other obstacle in creating a convention roll
was the status of this one member from Du Page County, who,
although he had the proper certificate of election in hand, did
not appear on the secretary of state’s list. Suggesting that he him-
self had offered to place that delegate’s name on the roll much
earlier in the proceedings, Church immediately agreed to this sol-
ution and the Republicans were on board. The assembly then
immediately proceeded to call the roll, as corrected, with each
of the delegates announcing as they responded whom they favored
for the post of temporary president. As they voted, some of the
Republicans explained that they were voting for John Dement
out of deep respect for his long service to the state, including
membership in the 1847 and 1862 Constitutional Conventions.
Other Republican delegates evidently abstained on this vote as
well. As a result, Dement easily defeated Cary, 44 to 32, and
was subsequently escorted to the president’s chair.

After the newly elected temporary president gave a short
speech, the convention turned to the election of a convention sec-
retary. Here the partisan balance in the convention was starkly
evident as the Democratic nominee, Harmon G. Reynolds, and
the Republican candidate, George H. Harlow, tied at 42 votes
apiece. Two delegates, one a Republican and the other a
Democrat, then rose and offered motions that the nominees be
considered “temporary secretary” and “temporary assistant

30At this point, Orville Browning rose and offered a third method for constructing the
roll. Describing himself as “standing outside of all party organizations” (and thus osten-
sibly neutral in this otherwise highly partisan contention), Browning suggested that the
two quasi-leaders, Dement and Cary, construct a roll on the basis of the county certifi-
cates the delegates had carried with them to Springfield and report that roll back to
the convention when it met again the next day. This method would have not relied
upon the Illinois secretary of state’s list in any way. His suggestion, however, was ignored
by all but one of the other delegates.

31As another delegate put it somewhat later in the proceedings, “This Convention is in
an inchoate condition. No person here has proven his right to a seat. It is not officially
known who are entitled to them. It is not officially known how many other gentlemen
are here to contest our claims to seats in this Convention. We are not yet a legal body.
We are simply eighty-five gentlemen claiming to be members elect, and by courtesy con-
ceding in advance that each can show and make good his title to membership.” On the
conception of sovereignty with respect to constitutional conventions generally, see Hoar,
Constitutional Conventions, 80, 90, 133–34, 170–74.

32Later that day Skinner explained “that my remarks, made this afternoon, were
offered on behalf of absentees, who were on the train coming in, and whatever I said
was for their benefit; and I was very much relieved when it was announced to me that
several of them had arrived.”
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secretary” of the convention.33 This suggestion was approved, and
the convention then elected two temporary doorkeepers, one from
each party, as well.

2.3 Oath of Office

Now that temporary convention officers had been installed, the
assembly turned to the task of formally recognizing the prospec-
tive delegates as members of the convention. In many legislative
bodies and constitutional conventions, members are confirmed
by taking an oath of office. The oath simultaneously performs
two functions. On the one hand, the member must step forward
and voluntarily take the oath, thereby symbolically demonstrating
that the member is willing to serve. On the other, eligibility to
take the oath confirms that the assembly recognizes the delegate
as having all the rights, obligations, and privileges of membership.
Like everything else in a constitutional convention, the assembly
has total control over the form that the oath will take. In this
instance, Lawrence Church proposed that the oath take the fol-
lowing form:

You do solemnly swear to support the Constitution of the United States,
and of this State, and to faithfully discharge the duties of your office as
members of the Convention. So help you God.

This oath may seem almost completely ordinary and thus devoid
of controversy. But it was not.

After the clerk had read Church’s resolution, James Allen
immediately rose and moved to strike the words “and of this
State” from the oath. The reasons he gave for this motion go to
the very heart of the state of nature in which the convention
deliberated.

I do not see how we are very well to alter and amend our Constitution, or
any provision of our Constitution, while taking an oath to support its pro-
visions. I move to strike out “and of this State” from the resolution, so that
the oath may be taken to support the Constitution of the United States
and faithfully discharge our duties.

In sum, Allen was contending that no one could support the exist-
ing Illinois State Constitution and also, at the same time, be
engaged in a collective effort to replace that constitution with a
new document. As he put it,

It…would be an absurdity for us to take the oath solemnly to observe the
provisions of the Constitution of the State, while we are engaged in taking
to pieces that Constitution and substituting something else for it.

Anticipating what would turn out to be the Republican position
on this issue, Allen also said that he was “aware that the
[Illinois] Legislature has prescribed the oath which this body
should take, but not believing that the Legislature had power to
prescribe the form of oath to be administered to the members
of this body, I make this motion to strike out.”

Church rejected Allen’s interpretation by contending that their
collective task to “revise, alter or amend the Constitution of
Illinois” was, in fact, a process entirely framed by that same
constitution.

Though we are here to take to pieces, examine, correct and revise that
instrument, we are here to do it in a method pointed out by that instru-
ment, holding our power and authority from that instrument, and from a
law made in pursuance and protection of it, under which law we are
required to take the oath to support the Constitution of the United
States, also that of the State of Illinois, and also the usual oath of office,
to discharge our duties here.

Church’s position thus had two parts. The most important was
that they could only change the constitution within a process
authorized and set out within that constitution. In other words,
the constitution both anticipated and sanctioned the process in
which they would amend it. They were thus acting in accord
with its provisions even as they changed those provisions. He
also noted that the state legislature, in calling the convention
together, had specified this oath for its delegates and they were
thus bound by law to use it. Church rejected the notion that
they were

a revolutionary body, resorting to first principles,—the elementary right of
revolution,—but are simply here as a legally constituted body, acting
under a properly constituted power.

If they had gathered together to change the state constitution out-
side the color of law, they would be making revolution, and thus
swearing an oath to support the state constitution would be a
complete and utter contradiction. But, because this was an ordi-
nary process, fully enjoying the sanction and drawing upon the
authority of the state, the oath he offered was perfectly consistent
with their obligations and responsibilities.

Henry Bromwell agreed with his Republican colleague and
drew a scenario for the delegates that would starkly contrast
with the situation in which they found themselves.

We are not in the position of a body of men on an island, who should
assemble, after being cast away in a storm, and attempt to lay the founda-
tions of a government. Here the foundations are laid. The Constitution is
made. The machinery of the State government goes forward. In that
machinery it is provided that whatever alterations or amendments may
be desired, shall be made in a certain manner, in a manner conformable
to certain laws, in a mode pointed out and ordered beforehand.

One difference between the position Allen assumed and the
Republican interpretation drew upon what would happen if
the convention were to fail to adopt a new constitution. All
three men clearly recognized that, if the convention were to fail,
the people of Illinois would not revert to a state of nature because
the current state government would remain legitimate, with all its
powers still in force and all its officials exercising its authority. For
Church and Bromwell, this fact was proof positive, along with the
clear sanction for their actions by the state, that they were well
within the ambit of the state constitution as they deliberated.

Allen clearly accepted the premises but rejected the conclusion.
For him, the delegates would step into a state of nature, albeit lim-
ited, when they began to deliberate. They could thus appropriately
swear an oath to the national constitution because that charter
was not suspended as they deliberated. In fact, one of the con-
straints under which they would work was that nothing they
adopted could conflict with the United States Constitution. But
the state constitution was necessarily suspended with respect to
the delegates. While this suspension was very narrowly limited
to their deliberative roles in the convention, they could not simul-
taneously deliberate on a constitutional revision and pretend, at

33This is the election in which Harlow, who had already been serving as de facto sec-
retary of the convention, was formally elected to that post. It is not clear from the record
whether he served as temporary secretary or temporary assistant secretary.
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the same time, that they were supporting the state constitution.34

All three men also believed that, as Bromwell put it, the Illinois
“Legislature is entirely powerless to prescribe the scope of our
action when once [the constitutional convention] is assembled
in due form.” But the Republican delegates emphasized that,
once they were finished, the revised constitution would be sub-
mitted to the people of Illinois for approval in an election. That
meant, for one thing, that their labors were provisional, not defin-
itive. Furthermore, because the revised constitution would only
come into being when and if the people voted their approval,
the existing state constitution would still be in place once they
adjourned. And, because that election would be held under
Illinois law, the existing state constitution thus controlled both
entry into (when and how the delegates were elected) and exit
(popular approval of the revision) from the convention. To pre-
tend otherwise, again in Bromwell’s words, was to “jump at
once from the control and order of law into the wild field of anar-
chy, and say that we are unlimited in our powers.” If the conven-
tion were to adopt such an attitude, “society will be remitted to its
first principles [and the delegates and the Illinois people] shall be
but a step from barbarism.”

The prospect of a return to the state of nature clearly disturbed
some of the delegates. The Republicans appear to have seized
upon the oath as a way of preventing a potential slide into anarchy
in that, if the delegates swore to support the state constitution,
they would be at least committed to a postconvention process
in which an election, sanctioned and overseen by the state legis-
lature, would be required for ratification.35 In other words, by
swearing such an oath, the delegates would pledge to support
the process of ratification currently set out in the existing state
constitution. If they did not swear to support the state constitu-
tion, the delegates could possibly change that process by, for
example, simply declaring their revision to be ratified before
they adjourned. The oath proposed by the Republicans would
thus constrain the decisions of the conventions before the dele-
gates began to deliberate.36

During this debate, the Democrats never said that they wanted
to supersede the ratification process currently set out in the state
constitution. What they did say, and said repeatedly, was that they
could not honorably swear to support the state constitution and,
at the same time, deliberate on its revision. In that sense, the two
sides on this question were speaking past one another. Even so,
the Democrats did seem to interpret the convention’s sovereignty
much more expansively than did the Republicans. William
Archer, for example, had also served in the 1847 Illinois
Constitution Convention in which this very issue had been

very fully and very elaborately discussed; and I know that it was the opin-
ion of some of the most eminent jurists who held seats upon that floor
that no oath at all was necessary—that that Convention was an elementary
body, deriving its authority from no source; that absolute sovereignty and
paramount authority were the attributes of such a body; that it owed alle-
giance to no person and no body of men; that it was, as it were, the people
en masse, and that no oath at all was necessary.

The outcome of that debate in 1847 was that the delegates swore
an oath that omitted any reference to the state constitution.
Archer then concluded that

the act of the people, in calling this Convention, is a resumption of power
of government into their hands, and the election of delegates to this
Convention is a transfer of that sovereignty to this body; and if it be sov-
ereign, I am at a loss to know to what authority it is amenable, except to
the Federal Constitution, to which, under God, every government, State
and Federal, and all State Constitutions must conform.

While Archer did not explicitly say that the delegates could, in
fact, legitimately specify a change in the process through which
their new constitution would be adopted, there is clearly nothing
in his position that would prevent such an assumption of author-
ity. And that is what had the Republicans worried.

The debate over what the oath should entail and how it would
be administered consumed several days.37 At one point, one of the
Democrats suggested a substitute for the oath Church had
presented.

Resolved, That the delegates to this Convention take the following oath:
“You do solemnly swear to support the Constitution of the United
States, and faithfully discharge the duties of delegates to revise, alter or
amend the Constitution of the State of Illinois.”

Because this would place determination of what “the duties of del-
egates” might be in the hands of the individual delegates, the sub-
stitute effectively evaded the question of whether or not the

34Lest the reader conclude that this was an arcane distinction that possessed no vital
substance, we should note that controversies over the construction of the oath occurred in
numerous state constitutional conventions throughout the nineteenth century. Many of
those controversies, in fact, turned on whether this precise clause should be included.
Hoar, Constitutional Conventions, 189.

35This debate indirectly raises a very important issue: If the people were allowed to
vote on ratifying the new constitution, they might then, implicitly, decide whether or
not the constitutional convention was legitimate. In effect, by voting to ratify the consti-
tution, the people would be retroactively legitimating the convention that wrote it (that
was, for example, the effect of the ratifying conventions for the United States
Constitution). If we were to accept that rationale, the opening dilemma (and the demo-
cratic paradox) would lose much of its bite. However, we should not accept that rationale
for two reasons. First, the people who might vote in such a ratification are as unautho-
rized as the agents who ostensibly represented them at the constitutional convention.
The convention certainly defined “a people,” but that definition was not (and cannot
be) derived democratically. It directly follows that the “people” defined by the convention
is as unauthorized as the delegates who defined them. Second, a constitutional convention
can simply declare that the new constitution is adopted without a referendum. That was,
for example, a major issue in the long debate over the oath reported in the text. There is
thus no way to guarantee that a constitutional convention will submit its text to the peo-
ple, and, in fact, some conventions have not (perhaps the most notorious of these was the
1890 Mississippi Constitutional Convention).

36The interpretation in the text is consistent with much of the debate on the conven-
tion floor. However, the Republicans also claimed that the state legislature could dictate
the form of the oath. If so and if that form (specifically, the inclusion of the phrase “sup-
port the Constitution … of this State”) could constrain delegates as they deliberated, that
might imply that the state legislature could dictate other aspects of the convention.
Because the Republicans did not subscribe to that position, this would seem to involve
them in a contradiction. The contradiction might have been resolved, however, if the
Republicans had maintained that any change in the ratification process could only take

effect once the revised constitution had been approved by the people. However, while
such an interpretation might have resolved the contradiction, it would have also made
the oath they supported redundant because the delegates would have been constrained
regardless. More generally, the presumption that the state legislature could dictate the
oath would have contradicted the more general Republican position, shared by the
Democrats, that no constraints could be imposed on the convention other than those
agreed to by the delegates themselves. Although the arguments that the Republicans
made involved a mass of contradictions, they nonetheless reflected the deep apprehension
they felt if the convention were unconstrained.

37In the midst of this debate, one of the delegates moved the adoption of the following
resolution: “Resolved, That until a permanent organization of this Convention has been
effected, and until otherwise provided, the rules of the Convention of 1862 to amend
or revise the Constitution of the State of Illinois, be adopted as the rules of this
Convention.” However, Dement ruled that the adoption of procedural rules was not a
privileged question and that the convention should therefore continue its consideration
of the oath. Thus, the convention was still deliberating without parliamentary rules at
this time.
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delegates would be pledged to support the state constitution.
Nothing came of this suggestion.

Later on, the Mayflower Compact was alluded to in support of
the Republican position.38 At another point, one of the delegates
presented a catalog of past state constitutional conventions in
which he showed that many of them had required no oath at
all.39 After more debate, Thomas Turner moved that the conven-
tion “proceed to take the question” upon the alternative oath that
had been offered as a substitute amendment. This motion was
immediately seconded. After more debate, Orville Browning
(the member who had previously said that he stood “outside of
all party organizations”) offered yet another alternative oath:

That I will support the Constitution of the United States, and of the State
so far as its provisions are compatible with, and applicable to my position
and duties as a member of this Convention, and that I will faithfully dis-
charge my duties as a member of said Convention.

The Democrats, possibly recognizing that the vote was going to be
close and that Browning’s oath was little different from their own,
accepted his version in place of their alternative. After much more
debate, the convention finally voted, pitting Browning’s oath
against the one originally offered by Church. Browning’s alterna-
tive prevailed, 44 to 40. The convention then adopted Browning’s
oath as the one they would use to swear in the delegates. The
assembly then adjourned.

On the next day, however, the delegates soon discovered that
the controversy over the oath was not quite finished. James
Allen suggested that the assembly might, by unanimous consent,
allow delegates to choose to swear the oath the convention had
adopted or, alternatively, the oath passed by the legislature.
However, Charles Emmerson, a Republican objected, saying,

I must confess that the taking of a multiplicity of oaths does not look
proper to me. It seems to me that when we organize we all should take
an oath; and that every member should take the same oath, and not a
number of different oaths.

This question was left in the air as the delegates, twelve at a time,
came to the bar of the chamber and were sworn by Samuel
H. Treat, a judge serving on the bench of the United States
District Court for Southern Illinois. Then the question again
reverted to the legislature’s oath. After much parliamentary
maneuvering and debate, the convention decided to allow those
delegates who desired to take the legislature’s oath, in addition
to the convention oath, to rise in their places and be sworn by
Judge Treat.40

2.4 Election of a Permanent Convention President

Now that the delegates were sworn the convention had defined its
membership. It also had a serviceable presiding officer in John
Dement, the temporary president, and the assembly now turned
its attention to the election of a permanent president. Charles
Hitchcock, a Democrat, was subsequently elected with none of
the existential angst that had accompanied some of the other
stages in the assembly’s organization.41

2.5 Adoption of Procedural Rules

On the afternoon of the fourth day of the convention, the assem-
bly finally adopted procedural rules. They came in the form of a
resolution authorizing the appointment of a committee “to pre-
pare and report rules for the government of this Convention.”
Until that committee reported back to the assembly, the rules
of the previous constitutional convention, held in 1862, were to
be enforced. The following day, December 17, 1869, the
Committee on Rules reported back to the convention. After
debate, their proposed rules were adopted by voice vote.

3. Summary

One way to think about the relationship between the opening
dilemma and the will of the people is to distinguish between (a)
the clearly evident and empirically demonstrable existence of
“individual wills” and (b) the metaphysical collective entity that
democratic belief constructs when it refers to the sum of those
individual wills as the “will of the people.” At one level, this is
merely a terminological conceit in which the “will of the people”
is rhetorically deployed. But on another and often more impor-
tant level, the will of the people is explicitly manufactured out
of the expression of individual wills. In order for that transforma-
tion to be legitimate in a democracy, we must first agree upon the
algorithm that manufactures the metaphysical will of the people
out of a set of individual wills. For example, we might simply
count the individual wills with respect to a choice between two
alternatives and decide that a majority is to be construed as the
will of the people. That majority rule is probably the most com-
monly used algorithm in democratic practice.

The opening dilemma is more general in its implications
because it demonstrates that the algorithm itself cannot be dem-
ocratically chosen. In order to adopt an algorithm, the set of indi-
vidual wills that are to be consulted must be defined, and
paradoxically, defining that set of individual wills itself requires
an algorithm. Put another way, at the very onset of the convening
of a constitutional convention (and thus the founding of a

38“It was said in old times, by way of burlesque, that there was one colony that came to
New England that had not time to prepare their Constitution before they landed—and
that it adopted a resolution that it would be governed by the laws of God until it
could make better ones. [Laughter]….” The gist of this comment was that they did not
need to resort to such desperate measures.

39“In the Conventions of Maryland of 1776 and 1850; Tennessee, 1796 and 1834;
Virginia, 1829 and 1850; Pennsylvania, 1789 and 1837; New York, 1821 and 1846;
Massachusetts, 1779, 1821, and 1853; Michigan, 1850; Wisconsin, 1847; Louisiana,
1812, 1844 and 1852, no oath at all was administered to the members. In the
Conventions of Pennsylvania, 1776; North Carolina, 1835; New Jersey, 1844; Missouri,
1845; Illinois, 1847 and 1862; California and Kentucky, 1849; Ohio and Indiana, 1850;
Iowa and the two Minnesota Conventions of 1857, and Maryland, 1864, the members
were sworn.” The delegate did not reveal what kind of oath had been sworn in the latter
conventions. The delegate took this list almost verbatim from John Alexander Jameson,
The Constitutional Convention: Its History, Powers, and Modes of Proceeding
(New York: Charles Scribner, 1866), 269–70. Also see Hoar, Constitutional
Conventions, 189, 230.

40In effect, those who preferred the legislature’s oath were sworn in twice, once by the
convention oath and again by the legislature’s oath. Although this portion of the debate is
inconclusive, the question appears to have turned on the implications of an oath for the
way in which the delegates would subsequently deliberate. If they were all sworn by the
same oath (which they were with respect to the convention oath), then all the delegates
were deliberating within the same context with respect to their constitutional obligations
as delegates. However, by providing that the delegates could swear to the legislature’s oath
as well, the convention seemed, at least to some delegates, to allow that oath to supersede
the convention oath.

41Hitchcock was one of six delegates representing Cook County (containing Chicago)
at the convention. Several of these delegates had “organized themselves into a bi-partisan
‘People’s Party’” and all of them had been elected under that auspices. Because the num-
bers aligned with the two major parties were almost tied in the convention, this
“bi-partisan” delegation held the balance of power. It is not clear whether Hitchcock
was a one of these delegates, but that would easily explain his election as president of
the convention. Cornelius, A History of Constitution Making, 45.
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democracy) there is a catch 22: The set of individual wills that will
be processed in the algorithm must be specified before the algo-
rithm is chosen but, if a people (or their representatives) are to
democratically decide how to specify their membership, an algo-
rithm for that purpose must have already been adopted. The only
way to resolve this dilemma is to arbitrarily create an algorithm by
fiat.

The 1869 Illinois Constitutional Convention directly con-
fronted the opening dilemma and groped, sometimes blindly,
toward an answer as it sought to discover what might be the
least objectional arbitrary decision that might allow it to organize.
The opening dilemma was resolved in stages, beginning with the
highly irregular recognition of two delegates as quasi-presiding
officers (summarized in Table 2).

Although the course of this convention’s organization was
unique in many respects, the general form was quite common
in the United States during the nineteenth century. Most assem-
blies would apparently open with the selection of a temporary
presiding officer. In many cases, this selection was consensual.
When it was not, as in the present case, the assembly would
have to decide who could vote on the selection. After the selection
of a temporary presiding officer, the assembly would then proceed
to the construction of an official membership roll. When this was
completed, the convention would elect a permanent presiding
officer. Last and in many ways least, the assembly would adopt
formal rules of procedure. By this point, the members, of course,
had been offering motions and making points of order for some
time.

Although the confusion was often amicable and even humor-
ous, the opening moments of this convention amply illustrated
the problems that can attend the opening dilemma. In the result-
ing deadlock, possible resolutions of the dilemma were con-
structed out of “general understandings” of the shared
experience and values of the delegates. The delegates appealed
to these understandings as they searched for the pivot upon
which the convention could be levered into existence. For exam-
ple, in the debate over what a “day” might be, the members cited
legal interpretations that would have been at home in a court of
law, thus appealing to the professional occupation of many of
the delegates as lawyers. Similarly, the competing interpretations
of the list of members presented by the secretary of state rested
upon various understandings of the relation of the certificates for-
warded by the county courts. These were treated by the
Democrats as “matters of fact” of which the secretary had no
more cognizance that did the delegates themselves while the
Republicans gave much more credence to the list. The travel

plans of the delegates, appealed to early on, were said to have
been influenced by a general custom under which legislative
assemblies began their deliberations on Tuesday because travel
on Sunday was customarily understood to be a possible violation
of the Sabbath, and it would take some members at least a day to
arrive at the state capital.

The most pervasive reliance upon consensual understandings
was common acquiescence to what was sometimes called “general
parliamentary practice.”42 In the absence of formal rules, what
was considered appropriate and reasonable arose out of the
prior experience of the delegates in other venues: most commonly
the state legislature, but also city councils and party conventions.
For example, Lawrence Church criticized Onias Skinner for
mounting what we would call a filibuster.43 Underpinning all
these disputes was the understanding (indeed, certain knowledge)
that most of the organization of the chamber would rest upon a
division of the delegates into the two major party organizations:
generally, the North (Republican) and South (Democratic) sides
of the chamber.

The opening dilemma is theoretically irresolvable by purely
democratic means. Without a presiding officer, a recognized
membership, and formal rules of procedure, no assembly can
democratically make a decision. However, assemblies have been,
in fact, able to organize themselves for legislative deliberations
without seeming to impeach their legitimacy as democratic agents
serving the will of the people. One major contributor to their suc-
cess is a shared orientation toward and respect for consensual
political principles such as general parliamentary practice that
allow delegates to act as if one of the legs of the opening
dilemma—the absence of formal rules—had already been
resolved.

Table 2. Stages in the Resolution of the Opening Dilemma in the 1869 Illinois Constitutional Convention

1. Informal recognition of
quasi-presiding officers

John Dement and William Cary jointly ascend to the podium and cooperatively serve as informal presiding
officers, while the assembly attempts to construct a convention roll.

2. Compromise agreement on the
convention roll

Leaders of the two parties, after a long debate on the propriety of using the list of delegates provided to the
assembly by the Illinois secretary of state, reach an agreement in which that list is slightly modified. In the
meantime, some of the delegates who had been detained for one reason or another finally arrive in Springfield.

3. Election of a temporary president The convention roll is called. As the delegates answer to their names, they also vote on candidates for the post of
temporary president. John Dement is elected.

4. Oath sworn by delegates After a long debate over the form of the oath, the delegates are finally sworn into the convention. Although an
oath was considered unnecessary in many nineteenth-century constitutional conventions, the Illinois Assembly
treated the oath as an official confirmation of membership.

5. Election of a permanent president The convention was now well along in the organization process, and a permanent president is smoothly and
swiftly elected. Formal rules of procedure are subsequently adopted.

42Hoar referred to this “general parliamentary practice” as lex parliamentaria where it
was recommended by “the best writers” as a means of organizing the proceedings in the
absence of formally adopted rules. Hoar, Constitutional Conventions, 174. Lex
Parliamentaria was a manual of parliamentary rules originally published in 1689, but
the title later passed into popular use as a general term for all procedural rules; George
Philips, Lex Parliamentaria; or, A Treatise of the Law and Custom of the Parliaments of
England (London: Tim. Goodwin, 1689).

43The propriety of extended debate reappeared later when one of the delegates
attempted to move what he described was the “equivalent” to the “previous question.”
The problem for the convention was to somehow sneak into general parliamentary prac-
tice a motion that they all knew was not universally found in conventions, assemblies, and
other political meetings. If they were successful in persuading their colleagues to accept
the apparent subterfuge, they could cut off debate if one of their number insisted on
delaying the proceedings. If not, they had no way, short of adoption of the appropriate
rules, of moving forward. And that adoption, of course, could be filibustered as well.
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Another is the intrusion of preexisting social and political
identities. In many cases, for example, one of the formally orga-
nized political parties is commonly conceded to have a clear
majority in an assembly once it is up and running. In such
instances, many of the practical decisions concerning the initial
organization of a chamber are made within that party and pre-
sented in the assembly to the minority as simply what is going
to happen. When the majority party imposes its decisions on a
convention or legislative assembly, its actions do not eliminate
the opening dilemma, but it does make any resistance to its
actions appear to be undemocratic obstruction. From that per-
spective, the problem facing the 1869 Illinois Constitutional
Convention was that it was unclear which party would control
the chamber when the assembly was finally organized.

In sum, a convention could not resolve the opening dilemma
without appeal to dimensions of political life external and prior
to the legislative session. Everything else being equal, the ease
with which a convention could organize depended on how robust
those dimensions proved in producing a consensual understand-
ing on how to proceed. In some ways, strong challenges to this
understanding threaten to throw the proto-assembly back into
chaos by exposing those aspects of a political culture that are rou-
tinely (and often unconsciously) taken for granted or assumed.
For example, when delegates pointed out that an assembly had
not adopted formal rules of procedure, it was almost as if they
were denying that they could share and thus communicate in
the very language of legislative deliberations. Even the observation
that the assembly had not adopted formal rules of procedure,
which usually took the form of a point of order addressed to
the presiding officer, required use of that deliberative language,
a language that the observation simultaneously used and denied.
Such challenges often, if not always, addressed the foundational
role of the assembly in creating a democratic government.
However, that foundational role is thoroughly suspended, as we
have seen, between the horns of the opening dilemma.44

In the opening moments of the 1869 Illinois Constitutional
Convention there were at least three different levels of rhetorical
abstraction. On the most mundane level, the delegates debated
the specifics of the situation in which they were deliberating.
These specifics included what evidence could legitimate the cre-
dentials of the members-elect, the proffering of commonsense
resolutions of particular disagreements, and pragmatic sugges-
tions that they take up other matters when they were stymied
by a particular issue. On this level, the delegates practically con-
fronted and dealt with the opening dilemma without recognizing
it for what it was or that it was common to all such assemblies.

These exchanges frequently moved to a higher level in which
the delegates cited what they considered to be persuasive prece-
dents arising out of practice in previous constitutional

conventions or metaphorical constructions of what they thought
was reasonable arising out of personal experiences in their profes-
sions or political careers. Intended to generalize the situation in
which the delegates found themselves by illustrating commonali-
ties with other, similar venues, these precedents and metaphorical
applications contended that political and social practice at other
times and places could and should inform the present. As such,
they constructed a fiction that could resolve the opening dilemma
if the delegates accepted the precedent or metaphorical applica-
tion.45 As jerry-rigged acts of imagination, they were persuasive
only to the extent that the political culture of the delegates allowed
them to conceive of their relevance and applicability in the same
way.46

The most theoretically abstract level was reached when intense
disagreement precluded pragmatism and imagination. For exam-
ple, one of the most effective ways of rejecting the relevance of
precedents and personal experience was to stress the sovereignty
of the convention, a sovereignty that could not and should not
be compromised by deference to external authorities, including
past conventions. Whenever sovereignty of this kind was invoked,
the delegates could be certain that they were impaling themselves
on one of the horns of the opening dilemma (i.e., that the dele-
gates were deliberating in a state of nature). They were similarly
impaled whenever the delegates were reminded that the assem-
bly’s obligation to enact the people’s will demanded an uncom-
promising devotion to democratic principles (e.g., that
partisanship might inhibit a delegate’s ability to truly represent
his constituency).

In many assemblies (this Illinois Constitutional Convention
was no exception), partisan identities and allegiances were criti-
cized as fundamentally incompatible with pure representation of
the popular will.47 The delegates, of course, did not shed their
party allegiances in the convention, but they were often compelled
to present partisan proposals very circumspectly, using arguments
that appeared to rest on anything but partisan interest or desires.
The opening dilemma also showed its horns when delegates
stressed that the way they deliberated would haunt the future
peace and prosperity of their society. In all these ways, an insis-
tence that the assembly democratically enact the will of the people
threw the delegates upon the horns of the opening dilemma
because there was just no way to both organize the convention
for business and be completely faithful to democratic principles.48

44While the verbatim record of debates during the preliminary organization of the
Illinois Constitutional Convention repeatedly illustrates the opening dilemma in which
the members found themselves, the Journal of the Constitutional Convention of the
State of Illinois (Springfield, IL: State Journal Printing Office, 1870) omits references to
almost all the proceedings prior to the formal adoption of parliamentary rules. That jour-
nal, in fact, begins with a bland listing of the official membership of the convention with
no explanation of how that membership was determined and then immediately proceeds
to the election of John Dement as president pro tem with no reference to his initial “dual
presidency” with William Cary. As with most official journals, this one recognized only
“official” acts and decisions, and an extended confrontation with the opening dilemma is
necessarily prior to the creation of a situation in which such acts and decisions can occur.
Since the vast majority of all convention records are in the form of official journals, the
possible revelation of the opening dilemma in constitutional conventions is limited to
those few that have verbatim records that begin before the body is officially organized.

45By “fiction,” I mean that the delegates had not formally adopted parliamentary rules
upon which these precedents or applications might have rested. Because that was the case,
they could not govern the proceedings unless the delegates consensually seized upon
them as a solution to their predicament.

46Most of the delegates had some experience with deliberative assemblies, particularly
legislatures, and were at least somewhat familiar with the mechanics of parliamentary
procedure. For that reason, they often apparently assumed that this was the least problem-
atic of the three prongs of the opening dilemma and relied on a consensual understanding
of general parliamentary law to shape their discussions. Even so, the delegates sometimes
ran into difficulties when they discovered, for example, that there was no way they could
limit debate in the absence of formally adopted rules.

47Political parties were and are artifacts of a politics that arises once a state has been
created and thus carry with them, even within a constitutional convention, that politics
(e.g., the desire to found a state in which one political party might enjoy an advantage
over another). For that reason, it is possible to imagine that partisan interests might be
incompatible with the enactment of the popular will when a state is created, but that par-
tisan organizations would be compatible with the democratic politics that was created by
the founding of that state.

48This is a particularly acute problem for democratic states because they cannot, in
theory, presume what the will of the people might demand at the founding. When non-
democratic states are created, the problem is both partly evaded (because the political elite
presume that they know what the people need and therefore want, even if the people do
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In all these things, the delegates only gradually came to under-
stand that they had blundered into the opening dilemma because
they had been entirely unaware of its existence and implications
before they had gathered together.

At the beginning of all conventions and legislatures in which
all the members are elected at the same time, there is thus some-
thing that we might, perhaps unfairly, call a “dirty little secret.”
The secret is that any legislature organized for the purpose of
founding a democracy must first lay its own foundation by violat-
ing, one way or another, democratic principles. And the reason
that this can be termed a “secret” is that it is never openly admit-
ted. The secret can also be called “dirty” in the sense that the vio-
lation of democratic principles impeaches the very authority of
the assembly as it goes about the task of constructing the legiti-
macy of the democratic state it is founding. That fact opens the
assembly and the delegates to the charge of hypocrisy at the
very outset of their deliberations. However, we should always
remember that the problem ultimately arises from an unavoidable
contradiction in the logic of the situation and is thus not the
product of a willful failure of virtue. Finally, whether or not this
is a “little” secret usually depends on whether or not the delegates
in the assembly share a wide, deep political culture.49 If they do,
they might not even notice the arbitrary ground upon which the
opening decisions in the assembly are made.50

And this raises the question of why the contradiction that lies at
the very heart of democratic assemblies is not openly acknowl-
edged. The answer lies in the mystical nature of democratic consti-
tutions and their role as the sacred core of a society’s political
culture. The popular legitimacy of a democratic state precludes
an open acknowledgment that the construction of its constitutional
charter was the result of a process that elided the way in which it
contradicted its own principles. That contradiction, along with
other messy aspects of democratic foundings, must be veiled.
We, as students of these processes, may have become jaded through

constant exposure to the imperfections of democracy-in-reality.
Even so, a fundamental principle of Western political culture for
centuries is the notion that there exists (or can exist) a popular
will and that this popular will can be translated into a constitu-
tional founding. Millions of people, in fact, have sacrificed their
lives for that very principle, a principle that underpins the claims
of democratic states upon the very lives of its citizens. Measured
against the project of establishing the popular legitimacy of a dem-
ocratic state, the opening dilemma may seem rather paltry—until
someone calls attention to it and notes that the way in which deci-
sions are made in a founding assembly may forever haunt the
future of their political community.

Turning to the contemporary practice of politics, we might
conclude that the opening dilemma has become unimportant
because institutions such as political parties, a broad consensus
on parliamentary procedures, and a general pragmatic recognition
that a constitutional convention must start somewhere and some-
how will overcome any inconvenience arising from the opening
dilemma.51 The existence of strong political parties, for example,
can facilitate resolution of the opening dilemma when one party
enjoys an obvious and cohesive majority of the delegates. But
let us imagine for a moment a national convention that is called
to consider a revision of the United States Constitution. Such a
convention, for example, would be the only way that proportional
representation on the basis of population might be imposed on
the United States Senate, a perennial demand by many democratic
theorists and other observers of American politics. Imagine that
such a convention is called, and in the election of delegates, ques-
tions are raised as to the propriety of some of their credentials.
Imagine further that no party has elected an uncontested majority
of those delegates. We would then be in the political space previ-
ously inhabited by the 1869 Illinois Constitutional Convention.
However, unlike that convention, we might very much doubt
that our present democratic system could survive a direct con-
frontation with the opening dilemma.

The problem is that the commitment to democracy in the
United States is currently quite weak. Given the current state of
American politics, such a commitment requires a strong belief
in the will of the people (a metaphysical concept that is now
only tenuously tethered to actual political institutions and pro-
cesses), a much weaker alignment of individuals with political
parties (which now rival the democratic system as a claim on loy-
alties), and a frank acknowledgment of the possible emergence of
the opening dilemma as a political obstacle to the success of a
constitutional convention (so that delegates do not blunder into
a crisis that they do not comprehend). Taken together, these
things carry contradictory implications (e.g., a frank acknowledg-
ment of the opening dilemma would undermine belief in the will
of the people). The pragmatic solution is to forgo the calling of a
constitutional convention that might address the very serious
political and policy issues now confronting the nation. That solu-
tion both implicitly recognizes that the American polity lacks
broad support for democratic norms and encourages further
deterioration of that support as citizens come to understand
that they lack a consensus on both the conception and practice

not yet know what that is) and more complex (because the political elite must demon-
strate in other ways that their knowledge of this anticipated popular will is justified).
Richard Franklin Bensel, The Founding of Modern States (Cambridge, U.K.: Cambridge
University Press, 2022).

49A strong, shared political culture alleviates the risks otherwise associated with the
opening dilemma by encouraging a mutual respect between delegates and a belief that
the regime in which they operate is more important than their sectarian interests and
commitments. It is very unclear that the United States now enjoys such a political culture.

50The delegates to the 1787 Constitutional Convention in Philadelphia, for example,
failed to recognize that they confronted anything like an opening dilemma. They swiftly
made George Washington their presiding officer by acclamation, informally recognized
that each had been authorized to represent their respective states, and then consensually
adopted very rudimentary rules of procedure. But this convention was very small and
largely composed of a political elite who shared a common goal. Later, however, the status
of this convention as a body that could represent the will of the people was severely chal-
lenged by those who opposed ratification of the document they had written. The latter
could reasonably question whether the “We, the people…” stood for anything other
than the presumptuous audacity of those who had attended the convention. They also
could reasonably question whether a convention formally called to revise the Articles
of Confederation could simply discard that document and write an entirely new consti-
tution. The delegates to the Constitutional Convention jerry-rigged a solution by imply-
ing that the state-ratifying conventions when they ratified the new Constitution were
simultaneously (and retrospectively) authorizing the convention that had drafted it. In
this case, the opening dilemma was indirectly recognized and resolved in a way that basi-
cally set it aside. Michael J. Klarman, The Framers’ Coup: The Making of the United States
Constitution (New York: Oxford University Press, 2016), 134–36, 310–13. The ratification
procedure adopted in 1787 did not resolve the opening dilemma, either in the convention
itself or in its conception of the people (the latter was simply shunted off to the state leg-
islatures that organized the ratifying conventions). In this as in all constitutional conven-
tions, there is no way to compel a convention to provide a mechanism for popular
approval of the document they write. This, in fact, was the major issue underpinning
the lengthy debate over the oath in the 1869 Illinois Constitutional Convention.

51Aaron Maltais, Jonas Hultin Rosenberg, and Ludvig Beckman suggest that the dem-
ocratic paradox (and thus the opening dilemma) arises from “a purely procedural under-
standing of democratic legitimacy” and can therefore be dismissed as a relatively
unimportant curiosity. Aaron Maltais, Jonas Hultin Rosenberg, and Ludvig Beckman,
“The Demos and Its Critics,” Review of Politics 81, no. 3 (Summer 2019): 435–57. This
is far from the case.

118 Richard Bensel
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of democracy. Lacking a deep consensus on and commitment to a
common political culture, the opening dilemma cannot be wished
away, conveniently swept under a rug, transformed into a political
process with neither a beginning nor an end, or committed to a
pragmatism grounded in common sense.
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