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Abstract: Attorneys regularly prepare advance
healthcare directives for their clients. However,
attorneys, lacking medical knowledge, are often
considered ill-equipped to prepare such docu-
ments. While recognizing and respecting the fact
that advance healthcare directives pertain to deci-
sions about medical care, this article proposes
that attorneys who prepare advance healthcare
directives nevertheless provide a valuable service.

I. Introduction
Advance healthcare planning documents allow indi-
viduals to preemptively make and record end-of-life
healthcare decisions. Frequently, such advance care
planning documents are prepared not by doctors but
by attorneys.! In fact, individuals may be more likely
to discuss their end-of-life healthcare plans with an
attorney than with a physician.? Critics, however,
object to attorney-prepared advance directives, argu-
ing that they are a service “which only a clinician can
provide.” This article will address how attorneys who
provide advance healthcare planning services can and
do provide value to their clients.

Critics of attorney-prepared advance healthcare
documents argue that “[s]oliciting the advice of a
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lawyer to complete what is fundamentally a medical
directive is like getting advice from your doctor about
completing your taxes,” on grounds that attorneys lack
the medical knowledge to properly complete such
documents and therefore may fail to properly reflect
the client’s end-of-life healthcare preferences and
needs.* However, clinician-prepared advance direc-
tives receive similar criticism for failing to accurately
predict future patient needs and ensure that patients
receive desired healthcare treatment at the end-of-
life.5 Advance healthcare directives are inherently
speculative in nature. Whether prepared by an attor-
ney or a physician, such documents attempt to plan
for an uncertain future and may not accurately reflect
the client’s desires or be suited to the client’s specific
medical circumstances when relied upon. Specific
treatments selected in the document may ultimately
be incompatible with each other, unavailable, or medi-
cally impossible to follow.® Moreover, clinicians may
disregard such instructions entirely in the face of fam-
ily objections, or the patient’s end-of-life healthcare
instructions may not be adequately entered into the
patient’s medical record.”

Nevertheless, some form of advance healthcare
planning continues to be viewed as valuable. Such
planning provides an opportunity for patients and
families to reflect on their values and goals, before
a medical crisis. Patients who engage in such plan-
ning report greater satisfaction with their care and
it may improve the relationship between the patient
and their family at the end-of-life.8 Moreover, where
advance care planning occurs, surrogate decisionmak-
ers as well as clinicians report a decrease in distress
when making end-of-life healthcare decisions for the
incapacitated principal.? Attorneys can help to inform
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and engage the public in end life healthcare prepa-
ration, and increase accessibility to advance health-
care planning, providing a valuable service to their
communities

I1. The Value of Attorney-Facilitated
Advance Healthcare Planning

Various planning methods exist to prepare for end-
of-life healthcare. However, advance care planning of
the type often ascribed to attorneys is of a type that
emphasizes the completion of documents and forms.
This has been disparaged as a “legal approach” that
is “disappointingly ineffective in improving the care

selects an agent help clinicians to clearly and easily
identify the person responsible for making decisions
for an incapacitated patient. A clearly identified agent
with decision-making power can adapt to chang-
ing medical circumstances, and reevaluate decisions
depending on the patient’s condition as the patient’s
medical needs change.”>? Moreover, the appointment
of an agent can curtail arguments and power struggles
among family members in a time of crisis by making
clear who holds decision-making authority. Indeed, at
least one court has admonished attorneys to ensure
that their clients select “a responsible and trustwor-
thy individual to serve as an agent” noting “an all-too-

Attorneys are well suited for the task of helping the client

select the best agent to advocate for and protect the client’s interests.

Selection of an effective agent requires consideration of multiple factors
including the availability and reliability of the agent. In addition,
the agent must be able to understand medical information provided, and act
upon that knowledge accordingly. The agent must be able to communicate

with the client’s medical team and family members, and manage the

emotional toll that comes with making medical decisions for a loved one.
Selecting the right agent requires a careful balancing and weighing
of the client’s interpersonal relationships and family dynamics.

people near the end-of-life receive and in ensuring
that this care accords with their informed prefer-
ences.”® Despite such shortcomings, however, attor-
neys who prepare advance healthcare directives can
and do provide value to the clients whom they serve
by: (a) assisting the client in selecting the healthcare
agent best suited to the task of promoting the client’s
wishes; (b) ensuring that the client shares and dis-
cusses their wishes with their agent, family, and physi-
cian, to increase the likelihood of the clients end of life
wishes being followed; and (c) ensuring that advance
care planning documents comply with applicable law
to protect clients against the possibility of the docu-
ments being ineffective when needed most.

A. The Value of Attorney-Factlitated Advance
Healthcare Planning: Selection of the Healthcare
Agent

Even those who challenge the utility of written
advance healthcare directive forms acknowledge the
critical importance of selecting a healthcare agent and
documenting that agent choice in a written advance
directive." Advance directives in which the patient

158

familiar scenario playing out in guardianship courts,
as disgruntled siblings are challenging with greater
and greater frequency advance directives on the basis
of an alleged breach of fiduciary duty on the part of the
family member designated as attorney-in-fact.”3

Attorneys are well suited for the task of helping the
client select the best agent to advocate for and protect
the client’s interests. Selection of an effective agent
requires consideration of multiple factors including
the availability and reliability of the agent. In addi-
tion, the agent must be able to understand medical
information provided, and act upon that knowledge
accordingly. The agent must be able to communicate
with the client’s medical team and family members,
and manage the emotional toll that comes with mak-
ing medical decisions for a loved one. Selecting the
right agent requires a careful balancing and weighing
of the client’s interpersonal relationships and family
dynamics.

Attorneys routinely dedicate hours to each indi-
vidual client, through exhaustive conversations and
detailed inquiries that yield such information about
the patient’s particular relationships and socio-eco-
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nomic circumstances.* Clinicians, however, may not
have the time to dedicate to such in-depth inquiry of
each individual patient’s life circumstances to help
the patient identify the most appropriate healthcare
agent. Yet as a standard practice, attorneys, particu-
larly those providing estate planning services, who
regularly draft advance healthcare directives, neces-
sarily obtain from their clients detailed information
about family relationships and family structure before
preparing any estate documents. The conscientious
estate planning attorney must delicately inquire,
in detail, into the client’s personal life to prepare an
estate plan distributing the client’s assets upon their
death. The purpose of such intrusion into the client’s
personal life is to understand all the dynamics of the
family in order to employ the most appropriate estate
planning tools whether that be a will, trust documents,
or otherwise.

In order to proficiently prepare an estate plan, the
attorney learns which family members are trustwor-
thy, dependable, organized, financially responsible,
or improvident. The attorney learns where the client’s
parents and children live, their occupations and life-
style, and how close or distant they are to the client
— geographically and emotionally. Existing or poten-
tial family tensions and conflicts are identified. The
attorney learns which family members relate well to
each other, and who cannot work together, and about
the mental and physical wellbeing of the client’s fam-
ily members, including which family members may
have special needs or disabilities, or which family
members may have drug or gambling addictions that
must be accounted for. In reliance on this informa-
tion, the attorney can prepare special needs trusts or
spendthrift trusts, or make decisions about how to
preserve a client’s eligibility for certain government
health benefits, through re-titling or redistribution of
the client’s assets. Moreover, in addition to the client’s
family and financial circumstances, the attorney also
learns about the client’s religious preferences, as well
as precise funeral and burial wishes, down to details
such as the name of the funeral home, house of wor-
ship, or cemetery in which the client wishes to be laid
to rest.

Comprehensive information of this sort is necessary
to counsel the client about how to best protect and dis-
tribute their assets in an estate plan and to ensure that
the client’s wishes are honored. Information of this
sort is equally important for a client when selecting a
healthcare agent who must be ready, able, and avail-
able to make crucial healthcare decisions at a critical
time. For example, a healthcare agent who lives too
far away may be unreachable in a time of medical cri-

sis. An unreliable or indecisive relative, even though
that relative may have a close personal relationship
with the client, may prove ineffective, unable make
decisions when needed. A family member inclined
to dispute with others may make it difficult to reach
consensus and resolution when end-of-life decisions
must be made, leading to the increased possibility of
court involvement. Equipped with thorough informa-
tion about the client and their family at the outset, the
attorney is well-placed to help the client identify the
healthcare agent best suited to advocate for the client
who cannot do so on their own.

B. The Value of Attorney-Facilitated Advance
Healthcare Planning: Planning across the Adult
Lifespan

Advance healthcare planning is considered most ben-
eficial when it occurs multiple times over the course
of the client’s life.”* The Institute of Medicine Report,
DyinginAmerica advocates for such a “life cycle model”
of advance care planning as most effective, given that
decisions one makes in early adulthood or good health
may differ drastically from decisions made at an older
age or in sickness. 1 Under such a “life cycle model’,
in which individuals engage in advance care planning
discussions multiple times over the course of their life,
the danger of an outdated advance care planning that
is not conducive to the client’s evolving circumstances
isreduced. Moreover, this “life cycle” approach helps to
“normalize” such discussions to “avoid the emotional
burden sometimes experienced by patients, families,
and loved ones who have not adequately prepared for
making end of life care decisions.”"”

Such regular review of end-of-life plans over the
client’s adulthood already occurs as a standard legal
practice among attorneys in the field. It is customary
for estate planning attorneys to advise clients to return
and update their estate plans upon the occurrence of
any significant life event such as marriage or divorce,
birth of a child, a medical diagnosis, death of a spouse
or other family member, or an out-of-state move.
Each of these “milestone” life events can impact the
client’s end-of-life healthcare choices in addition to
their overall estate plan.'® These life events present an
opportunity for the attorney to reconnect with the cli-
ent and fully revisit the entire estate plan and advance
care documents in light of the progress of time and
changed circumstances. For example, with respect to
clients who move or retire out-of-state, state-specific
requirements for witnessing or notarizing may apply,
or the death of a spouse may raise questions about
which of the client’s children will assume the role
of healthcare agent(s). The ability of attorneys to
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encounter clients at these regular life intervals allows
for advance healthcare planning to be conducted early
and often throughout the stages of adulthood.2°

C. The Value of Attorney-Facilitated Advance
Healthcare Planning: Compliance with Applicable
Law

State statutes often impose obligations and restric-
tions on the healthcare agent’s exercise of decision-
making authority for an incapacitated patient. The
advice and counsel of an informed attorney can be
crucial for ensuring that advance directives are com-
pliant with applicable law. For example, in Alaska an
agent cannot withhold or withdraw life sustaining
procedures unless “clearly expressed” in a writing or,
where no writing to the contrary exits, such a deci-
sion is in the patient’s best interests.?! In Pennsylva-
nia, the absence of written authorization to withhold
or withdraw artificial nutrition and hydration “may
be overcome by previously expressed wishes of the
principal to the contrary” or if, after consideration
of the agent’s “values and preferences,” the agent
concludes the principal clearly would not want such
treatment.??

The assistance of an attorney to explain such statu-
tory requirements can provide context for the client
when emphasizing the importance of clearly express-
ing their wishes, preferences, and goals to those tasked
with making end-of-life healthcare decisions in uncer-
tain or unforeseen circumstances. A well-prepared
healthcare agent with knowledge of the client’s goals
and objectives, is better able to support the client at
the end-of-life, and can adapt more readily to the
reality of the patient’s medical circumstances as they
change in a manner that a static advance directive
form alone cannot.??

Attorneys are also well-positioned to help the cli-
ent understand the ramifications of failing to pre-
pare advance directives including, for example, the
application of default state surrogacy laws that may
apply if the client chooses not to select a healthcare
agent. The attorney can clarify the effect of divorce
on agent selection, plan for multiple agents, children,
or blended families to participate in the end-of-life
decisions of an incapacitated parent, and prepare for
the unavailability of the agent through selection of
alternate agents. Moreover, the attorney can inform
the client about the nature of intrusive guardianship
proceedings that can occur as a result of intractable
end-of-life family disputes, which can cause “embar-
rassment, hurt and feelings of indignity as well as the
loss of power and control over ... person or property.”2*
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In addition to the foregoing services, the estate plan-
ning attorney ensures that the client has the requisite
level of capacity to complete advance directive docu-
ments, to forestall any legal challenges of that nature.
Ensuring that the client has the requisite capacity to
complete the advance directive document at the time
it is signed, can help to avoid any assertions that the
patient lacked the capacity to complete the document,
or that the client was the subject of undue influence
at the time the document was drafted.?s Finally, the
attorney is also responsible for proper execution of the
documents in accordance with state statutory require-
ments which may require a witness and notary, given
that improper execution of advance directive docu-
ments risks rendering them invalid.2¢

II1. Attorney-Facilitated Advance Healthcare
Planning: Potential Areas for Improvement
Although attorneys offer benefits to clients seeking
advance healthcare planning, some areas of improve-
ment may exist. Attorneys, for example, must take
care not to reduce advance care planning to simply
the preparation of written documents without engag-
ing the client in broader goal setting and conversa-
tion with family. Rather, taking steps to ensure that
the agent and family are informed of the client’s plans,
and are equipped to act on the client’s behalf when
needed, protects the client’s interests. Training to
prepare attorneys to provide effective advance health-
care planning, along with increased collaboration
with medical professionals may have the to potential
to improve such deficiencies, and enhance advance
healthcare planning legal services

A. Overreliance on Written Documents

End-of-life planning conducted by an attorney differs
in its objectives, to some degree, when compared to
advance care planning conducted by a physician. Both
professions seek to ensure quality end-of-life care
and surrogate decision making that accords with the
patient’s medical needs and goals. Attorneys seek also
to protect and safeguard their client’s legal interests
at the end-of-life, reduce the likelihood of family con-
flict, and avoid the need for guardianship proceedings.
For attorneys, the written legal document in the form
of an advance directive is viewed as critical to protect
those interests.?”

However, attorney-facilitated advance care plan-
ning is criticized for overemphasis on the written doc-
ument rather than on encouraging clients to explore
and discuss end-of-life objectives, and set general goals
for end-of-life healthcare treatment.28 Specifically, the
type of attorney-facilitated advance care planning that
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is criticized consists of a single client meeting which
is terminated — in many cases, prematurely — with
the execution of the written advance directive docu-
ment.? Once the client’s wishes have been memorial-
ized in writing, the advance care planning process is
considered complete. The client then leaves with their
documents, only to store them in a file cabinet with
other legal paperwork until the time of need arrives.
No subsequent discussion of the documents occurs
between the client and agent, physician, family, or
trusted friends. Indeed, they may all be unaware that
the advance healthcare directive even exists. They may
have no knowledge of their loved one’s overall goals,
preferences, or motivations, all of which have been
ostensibly captured in a cold, static document that
lacks the warmth and depth that human interaction
and conversation affords.2°

Moreover, attorney-prepared documents are criti-
cized for overly-complicated language that may
be difficult to interpret by the clinician, client, and
agent.?! In addition, advance directives prepared by
attorneys who lask medical knowledge, risk devolving
into checklists from which the client simply selects
from an assortment of treatment preferences. With-
out consultation with a medical professional to pro-
vide context and consideration of what the patient’s
existing or future health circumstances might war-
rant, treatment choices selected may be incompatible
with each other and with the patient’s needs.32

Nevertheless, for attorneys, the written document
itself does serve an important purpose. The written
advance directive document, when drafted well, pro-
vides a physical, portable record that can be referred
to in any subsequent dispute. It can “facilitate com-
munication among members of the health care
team.”?3 It continues to be available when the client
becomes unable to make or communicate decisions,
and it can provide guidance, reassurance, and support
for the difficult decisions the agent and the clinician
must make. The written document allows the client to
grant an agent the legal authority to make decisions
on the patient’s behalf. It encapsulates and provides a
tangible record which can be referenced in the event
of disagreement. It is relied upon in legal proceedings
to determine who bears decision making authority for
an incapacitated patient.?* Finally, when drafted in
a manner that complies with constitutional require-
ments and state statutes, the written document can
prevent court involvement in the nature of guardian-
ship or conservatorship actions, or other governmen-
tal intrusion into healthcare decisions.3? Yet, written
advance directives alone do not comport with evolving
advance care planning methodologies which encour-

age discussion of the client’s goals and values with
others. Rather, to be most effective, the client must
involve family members and others in an ongoing
conversation about the client’s end-of-life values and
preferences.3¢

B. Involving the Healthcare Agent, Family and Others
in the Planning Process

End-of-life healthcare planning conducted by attor-
neys is criticized for involving only the client and for
not integrating broader conversations with the agent,
family and loved ones.?” The perception persists that
“although most lawyers urge clients to share docu-
ments with family and health care providers, few have
routine practices designed to assist clients in doing
s0.”38 Engaging the client’s loved ones offers “oppor-
tunities to create shared meaning and strengthen
relationships.”?® Absent these broader and recurring
conversations, attorney-prepared documents on their
own may fail to integrate the client’s specific medical
need and the client’s relationships into the overall care
plan.

The manner in which attorneys provide advance
care planning services is well suited to promote fam-
ily involvement and discussions with loved ones, as
standard practice. Estate and end-of-life planning
conducted by attorneys usually occurs as a series of
conversations and meetings. From the first client
meeting, the attorney is well-positioned to encour-
age the client to commit to discussing their end-of-life
healthcare goals with family, caregivers, friends, as
well as their physician, as a prerequisite to completion
of the document.

For clients who commit to having such conversa-
tions with loved ones before the written directive is
ultimately prepared by the attorney, the attorney can
provide direction, support, and resources to help the
client conduct such conversations. Initiating such
conversations with family members can be difficult
for clients, and family members may be unwilling to
discuss their loved one’s death. Preparing the client
with information, resources, and tools to help the cli-
ent broach the subject of their end-of-life goals and
preferences with their family and others may help to
ease discomfort.* Throughout this process, recogni-
tion of and sensitivity to the client’s religious, cultural,
and spiritual values, is imperative for the advance
care plan to respect and reflect each individual client’s
needs.

To support the client in this process of engaging
their family and friends in end-of-life conversations,
the attorney can direct the client to any of the ubig-
uitous, evidence-based internet resources available
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to help facilitate such conversations with family.*!
Websites which promote reflection and encourage
engagement in selecting care preferences are valu-
able resources. However, the experience of completing
an advance directive form on the internet can seem
impersonal. The support of and interaction with an
attorney-facilitator can counter a sense of detachment
and isolation that may accompany the experience of
completing end-of-life care documents online, alone,
on a computer screen.

The client, supported by their attorney and equipped
with resources, can engage third-party stakehold-
ers such as family members as well as the physician
in the advance healthcare conversations. If the client
consents, and keeping confidentiality obligations in
mind, the attorney can involve the agent and family
members in the attorney-client advance care plan-
ning meetings. Whether or not the attorney is pres-
ent when such conversations with loved ones occurs,
and even if the conversations are not ultimately docu-
mented in an advance directive, such reflection and
conversation with family in advance, is beneficial. It
may ease some of the shock and distress that can later
arise when end-of-life has never been discussed and is
only considered at a loved one’s deathbed for the very
first time. “L W Jhile it is never too soon to initiate these
conversations, putting off these conversations until
days before patients’ deaths is inhumane and distress-
ing to the dying and their families.™?

After the client has shared and discussed their goals
with their family as well as their physician, the attor-
ney is in a better a position to pursue the next step of
preparing an advance directive document to memo-
rialize the client’s healthcare wishes. Thereafter, and
over the course of the client’s lifetime, the attorney
can continue to meet with the client to review and
update the document, as the client’s circumstance
change. Recognizing once again that attorneys are not
clinicians, specific medical treatment choices are best
left to medical professionals within whose bailiwick
related end of life documents such as the POLST form
and in-hospital resuscitation orders also fall. Attor-
neys and their clients must be clear that the attorney-
prepared advance directive document serves as a basis
for ongoing discussion with a medical professional,
and must instruct the client to regularly review the
document with their physician, in order to reflect the
client’s particular medical circumstances and needs.

C. Distributing the Advance Healthcare Directive
Documents

Critics of attorney-drafted advance care directive forms
contend that such paperwork does not find its way to
the client’s physician or healthcare agent, and rather
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than being made part of client’s medical record, the
document is instead filed and forgotten once the client
leaves the law office. Such attorney-prepared docu-
ments fail to fulfil their intended purpose because they
are never exchanged with agents and medical provid-
ers and therefore may be unavailable when needed.*
For this reason, some recommend instead that these
documents be completed exclusively in a healthcare
setting, so that they can be immediately made part
of the patient’s file.** However, the failure to properly
include an individual’s healthcare wishes in the medi-
cal record, is not a problem unique to attorneys. Even
when advance healthcare planning occurs in a medi-
cal setting, the patients’ directives may not be entered
into the patient’s medical record.** Healthcare facili-
ties, clinicians and lawyers alike must all take steps
to better ensure that such documents are adequately
included in the medical record and relied upon when
needed.

As already emphasized, as a first step, attorneys
must instruct their clients to discuss their advance
healthcare wishes with a physician before recording
them in an advance directive. Clients and attorneys
must then ensure that the documents are shared with
the client’s physician, agent, family and friends. Of
course, simply because the attorney directs the client
to provide the advance directive document to their
physician and discuss it with their agent and family
does not mean the client will do so. “Even if lawyers
encourage patients to discuss the documents with cli-
nicians and family members, such engagement may
not happen.+

For attorneys, an option may be to mail or otherwise
distribute copies of the completed advance directive
document directly to the medical records office and/or
to the client’s physician, if the client consents. Assis-
tance by the attorney in this way ensures that the cli-
ent or their agent is not solely responsible for making
certain that the document is included in the client’s
record. Similarly, the attorney can also provide cop-
ies of the advance directive directly to the healthcare
agent, with the client’s consent, including instructions
as to their use, when they are to take effect, and expla-
nation of the duties of the healthcare agent. Taking
steps to provide the document directly to the relevant
parties may decrease the likelihood of the document
not being utilized if the client forgets or neglects to
share the document on their own.

D. Attorney Training and Skill Development

Medical professionals, commendable for their candor,
have concluded that physicians very often “lack train-
ing, communication skills, and confidence regarding
the initiation of end-of-life conversations,” and have,
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“poor skills in conducting advance directives discus-
sions.”” Physicians and medical students report “feel-
ing unprepared or uncomfortable with broaching the
topic of death with their patients and families” and
uncertain about “how to initiate or proceed with these
discussions.”™® If physicians struggle with lack of pre-
paredness to discuss death, it can only be expected
that attorneys experience similar difficulty when draft-
ing living wills or other advance directives for clients
struggling to make future healthcare decisions in light
of uncertain diagnoses and myriad treatment options.

The struggles that physicians encounter in conduct-
ing end-of-life conversations have been attributed, in
part, to an inadequacy in medical education in pre-
paring physicians for such conversations. In medical
education “dealing with death is not uniformly con-
sidered a basic medical skill.”*® The medical profession
has thus identified a clear need for and commitment
to investment in training, in an effort to improve the
efficacy of advance healthcare planning.5°

In the same manner that physicians struggle with
lack of preparedness in this domain, it can only be
expected that lawyers preparing advance healthcare
directives experience similar difficulty discussing end-
of-life healthcare decisions with a client. Just as medi-
cal schools have not adequately prepared doctors to
hold end-of-life conversations and more training is
required, law schools may not be adequately prepar-
ing lawyers for the reality of end-of-life planning. Such
skills are likely to only be developed by attorneys on-
the-job, through trial and error, in a piecemeal fash-
ion. For the many students who enter the ever-pop-
ular practice of estate planning, the legal profession
may need to better equip them as future practitioners
for the reality that they are expected to prepare clients
for healthcare decisions at the end-of-life.

“[STtudies have established that physicians can be
taught the communication skills needed to provide
good end of life care.”s! Attorneys seeking to help cli-
ents document these healthcare decisions in advance
directives may similarly benefit from additional,
profession-specific skills training to most effectively
assist clients who wish to memorialize their end-of-
life decisions, and to guide clients through the process
of advance care planning. Facilitator trainings that
have been considered helpful for improving advance
care planning effectiveness in the healthcare setting
include intensive small group trainings, simulations,
and classroom modules “focused on achieving com-
petency in facilitating [advance care planning] con-
versations through video demonstration, instructor
role modeling, role-play exercises, and feedback on
competency.’s

While trained attorney facilitators cannot and
should not usurp the role of medical and other profes-
sionals, they can serve as a valuable resource to those
seeking to prepare for end of life. Although various
approaches exist to encourage individuals to conduct
end-of-life planning, successful interventions include
those that incorporate “direct interactions” between
the patient and the professional facilitating the con-
versation.” Some scholarship indicates that when
such direct interactions occur over multiple visits and
where the advance care planning facilitator is trained,
improvement in the documentation of advance care
plans results.’* Studies that showcase the effective-
ness of direct facilitated end-of-life discussions have
utilized clinicians, nurses, social workers, and hospi-
tal chaplains among others, as advance care planning
facilitators.’ Future studies about the effectiveness
of direct attorney-facilitated interactions may help to
improve the role of the lawyer as facilitator.

End-of-life conversations that are poorly conducted
by uninformed facilitators run the risk of hindering
the client’s goals, obstructing medical treatment, and
escalating family conflict. The assistance of trained,
skilled, and informed attorney-facilitators may reduce
the likelihood of legal documents that, when needed,
may be ineffective at best, or obstructive at worst, with
respect to accomplishing the client’s goals. To help
lawyers engaged in advance care planning improve
their skills, the American Bar Association has created
guidelines for lawyers to utilize in practice. The ABA
Advance Directives Counselling Guide for Lawyers,
created by a multidisciplinary team of medical and
legal professionals, seeks to “assist lawyers and health
care professionals in formulating end-of-life health
decision plans that are clearly written and effective.”s
The document provides important guidance and
resources to attorneys preparing advance healthcare
directives. The extent to which the document is uti-
lized in practice by estate planning attorneys however,
remains unknown, and further research as to the use
and effectiveness of the document in improving attor-
ney-facilitated end-of-life conversations might prove
insightful.

IV. Opportunities for Medical-Legal
Partnership

Advance healthcare directives fulfil their intended
purpose when the client’s decisions are honored after
the client becomes incapacitated. However, attorneys
who prepare advance directives may never know if the
documents served their intended purpose when the
client is dying. The attorney does not join the client
at the bedside. Our legal system affirms and respects
the fact that end-of-life healthcare choices should be
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left to patients, their families, and their physicians.5”
Although attorneys are not physically present at the
bedside, their representation continues, however,
through the advance directive document drafted by
the attorney to protect the interests of the individual
who no longer has the capacity to protect their inter-
ests on their own.

Clinicians complain, however, that “legal advance
directives are often incomprehensible, are too lengthy,
or contain specific treatment wishes which are not
pertinent to the clinical situation at hand.”s8 If clini-
cians struggle to interpret and implement perplexing
instructions in attorney-prepared advance directives,
patient goals may be impeded. Yet if the attorney-
drafted document is unclear, the attorney who drafted
it may never know. If physicians or the healthcare
agent struggle to interpret, or fail to apply the docu-
ment because of gaps, errors, or inadequacies in the
language, or family arguments erupt about its mean-
ing, the deficiencies in the advance directive document
may never come to the attention of the attorney who
drafted it. Rather, such disputes are often resolved
through internal protocols within healthcare facili-
ties which may include medical team meetings, family
meetings, social worker consultations, or the interven-
tion of clinical ethicists and hospital ethics commit-
tees. Such internal dispute-resolution is likely to occur
without the attorney ever realizing that a disagree-
ment is occurring or that the dispute is exacerbated
by the attorney’s own ineffectiveness as an advance
care planning facilitator. Only if court proceedings are
ultimately initiated might the attorney who prepared
the advance directive become involved in the ensuing
guardianship proceedings.

Thus, if an advance directive fails to achieve its
desired purpose, the attorney who prepared the docu-
ment is often deprived of the opportunity to learn from
and improve their advance planning methods to bet-
ter serve future clients. The fact that internal dispute-
resolution exists in hospitals and nursing homes to
resolve end-of-life disagreements without court inter-
vention does not absolve attorneys from the obligation
to conduct effective advance care planning documents
that clinicians can rely upon.

“To ensure that [advance care planning] efforts are
effective, evidence-based, and legally recognized, it
is important that the medical and legal communities
engage with one another to align their approaches.”®
Collaboration with medical professionals may help
attorneys better understand how to draft meaningful
and effective documents. Legal professionals working
together with medical professionals to address defi-
ciencies and better understand the needs of each pro-
fession in the preparation of advance directives offers
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“potential to improve practice among lawyers and
clinicians by establishing a shared understanding of
the goals of [advance care planning] and to clarify the
appropriate role of lawyers and clinicians.”é°

Medical-legal collaborations and training pro-
grams have the capacity to benefit the legal profession
and the public by informing attorneys about which
advance care planning practices are most helpful to
patients and clinicians, thereby improving the efficacy
of attorney-facilitated advance care plans. Similarly,
through such partnerships, healthcare professionals
may gain from the expertise that legal professionals
offer. Medical students, clinicians, and healthcare pro-
fessionals who rely on advance health care directives
may benefit from information about attendant legal
requirements and obligations, as well as the constitu-
tional and statutory rights of the patient and health-
care provider, and the possible legal outcomes where
advance directives fail or do not exist.®* Medical-legal
partnerships have the capacity to help both profes-
sions enhance their knowledge, skill, and understand-
ing with respect to the preparation, documentation,
interpretation, and application of advance care plan-
ning documents.

Advance healthcare directives allow individuals to
identify trusted, capable, and informed advocates to
act as healthcare agents and protect their interests.
They reduce the likelihood of individuals falling to the
mercy of default surrogate decisionmaker statutes or
court-appointed guardianships. They offer a means
to avoid inter-family disputes that can spill over into
legal proceedings leaving vulnerable clients at the
mercy of the judicial system. Competent, well-trained
professionals working together to provide advance
care planning services through interdisciplinary part-
nerships can help to promote end-of-life health care
that accords with client wishes.

V. Attorneys as Healthcare Advocates

A. Increasing Public Awareness about Advance Care
Planning

Although advance directives are widely considered
beneficial, only every third American has completed
an advance directive.®> Access to knowledgeable,
informed lawyers trained to draft advance directive
documents can serve to increase availability of and
public access to end-of-life planning services. Cer-
tainly, advance healthcare directive documents can
be prepared exclusively with a clinician or online. Yet
even among these and other advance care planning
alternatives, the individualized service of an attorney
— who can act as a full-service facilitator, and who
can ensure that the client engages all the appropri-
ate parties, including the agent and the physician, in
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the advance care planning process — remains a viable
option.

As advocates for advance care planning, attorneys
can encourage the public to document, share, and dis-
cuss end-of-life goals and preferences. However, in so
doing, attorneys must be cognizant of and responsive
to the fact that their professional skills differ from
those provided by medical professionals, and ensure
that each client consults with a qualified medical pro-
fessional to further discuss and develop their advance
healthcare plans. Nevertheless, by helping to “nor-
malize” advance care discussions, by making advance
care planning more widely available, and by offering
an alternative means by which individuals can begin
to engage in end-of-life healthcare conversations and
prepare documents, attorneys provide value.5?

and minority individuals are not having timely [end-
of-life] conversations with their physicians, and as a
result are dying in places and ways that do not reflect
their wishes.”s¢ A need exists for greater outreach to
communities with low rates of advance healthcare
planning. One potential opportunity to reach under-
served populations is through law school clinical pro-
grams that provide legal services to the public. Such
programs can help to address disparities in end-of-life
healthcare planning among vulnerable and disadvan-
taged populations by making advance care planning
services more readily available as a pro bono offering.
Clinics offering medical-legal services or estate
planning services are a particularly popular offering at
law schools. These educational and service programs
often provide — as part of their services — prepara-

As advocates for advance care planning, attorneys can encourage the
public to document, share, and discuss end-of-life goals and preferences.
However, in so doing, attorneys must be cognizant of and responsive to
the fact that their professional skills differ from those provided by medical
professionals, and ensure that each client consults with a qualified medical
professional to further discuss and develop their advance healthcare plans.
Nevertheless, by helping to “normalize” advance care discussions, by making
advance care planning more widely available, and by offering an alternative
means by which individuals can begin to engage in end-of-life healthcare
conversations and prepare documents, attorneys provide value.

B. Attorneys as Catalysts for Health Care Equity:
The Example of Law School Clinics
The COVID-19 pandemic has highlighted healthcare
disparities that disproportionately affect minority and
low-income populations.f* A clear need exists for all
individuals, but particularly those who are most vul-
nerable, to identify a healthcare agent of one’s own
choosing and discuss end-of-life treatment goals in the
event of a medical crisis.® Advance directives serve as
a means to empower individuals to retain some degree
of autonomy and have a voice in their own healthcare
treatment. A well-informed healthcare agent serves as
an advocate on behalf the patient who cannot repre-
sent themselves — an advocate who understands and
can honor personal and family needs and deeply-held
values, traditions, and beliefs to best promote and
protect the patient’s goals.

Economically vulnerable and minority populations
are less likely to have completed advance directives
with the result that “poorer, younger, less-educated,

tion of advance healthcare directives for the clients
they serve. Such clinics increase access and availabil-
ity to advance healthcare planning, by offering free
services to underserved populations. Law school clin-
ics also offer an opportunity to train the next genera-
tion of attorneys to help clients prepare effective end
of life plans. Through law school clinics, with careful
supervision and instruction, students work alongside
professionals to provide direct client services, allow-
ing the student to observe best practices, learn from
experience, and develop their skills as future practitio-
ners, while at the same time serving the public.6”

Law school clinical programs integrate into the
curriculum instruction about the applicable law, but
also instruction about effective client communication,
discussions about public policy and notions of justice,
and the role of an attorney as an instrument of that
justice.®® “[C]linics are the law school sites within
which the cognitive, skills and civic dimensions are
purportedly iterative and integrated, where students
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learn and deploy legal skills and encounter the real-
life ethical challenges of working directly with clients
to diagnose and treat their legal problems.”s9 Law
school clinics, which often serve culturally diverse,
underserved populations as well as economically
disadvantaged clients, incorporate examination and
reflection of cultural, moral, and religious consider-
ations inherent in the practice of law.” By integrating
instructive and reflective exercises into the curriculum
throughout the course of the clinical program, clinics
seek to nurture and promote respect, awareness, and
sensitivity to the diversity of client experiences.

Law school clinics additionally offer an opportu-
nity for interdisciplinary collaboration through part-
nerships with other university departments. Such
partnerships with other professional schools such as
medicine or nursing programs, have the potential to
improve the skill of the next generation of advance
care planning professionals. “By recognizing law-
yers as powerful allies in addressing some of the root
causes of systemic health inequities, medical legal
partnerships can expand institutional and profes-
sional boundaries and help students learn new ways
to practice law and medicine together. ... Working
together to overcome potential barriers to serving
health-and justice-related interests not only improves
teamwork but also teaches students how much they
have in common with each other.”

Such partnerships offering advance healthcare
planning training, supervision, and education have
the potential to improve the skills of advance care
planning of future professionals, who learn and imple-
ment best-practices for providing advance care plan-
ning services to the public. In addition, they have
the potential to empower vulnerable populations
by encouraging preparation for end-of-life care well
before a medical crisis occurs, and offer a resource to
underserved populations seeking to receive advance
care planning services.

VI. Conclusion
Discussions of end-of-life meet at the intersection of
medicine, law, ethics, religion, social work, and philos-
ophy. The breadth of the domains that end-of-life con-
versations encompass is reflective of the profoundness
of the subject matter. Advance care planning must be
conducted with awareness and respect for the human
dignity of the individual facing profound questions
about their own mortality. Attorneys must be pre-
pared to effectively and compassionately respond to
each client’s needs in a manner receptive and respon-
sive to the cultural and spiritual values of the client.
Attorneys can and do play an important role in pro-
viding such end-of-life healthcare counsel, a service
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that is an integral part of any comprehensive estate
plan. Through an advance healthcare directive, the
agent can authorize admission of the client to a nurs-
ing home or hospice facility, or support the client’s wish
to remain at home. The agent can prevent the need for
judicial proceedings and court-appointed guardians
to provide external oversight. Healthcare directives
are more than a mere ‘add-on’ to wills, trusts, financial
powers of attorney, and the various asset protection
tools that estate planners employ. Various components
of the estate plan as a whole are reliant on the health
status of the client and on the permissions granted in
the healthcare directive. Advance directives govern
fundamental decisions about the healthcare of the
person on whose life the estate is based, and around
whom the entire estate plan is centered.

Critics of advance care directives often point to the
fact that most people do not prepare them as a rea-
son warranting their abandonment.” However, com-
parably few U.S. adults prepare any type of estate
plan including a last will and testament, trust docu-
ments, or financial power of attorney.” The fact that
low numbers of adults prepare any estate planning
documents, including advance healthcare directives,
is not reason enough to abandon their use. Skilled and
informed attorneys who provide estate planning and
advance directive services provide value by increas-
ing the availability of such documents and encourag-
ing clients to at least begin to consider the end-of-life
healthcare wishes.

Advance healthcare planning involves “a complex
inter-play” between patients, surrogates, communi-
ties, clinicians, health systems, and policy.” The role
and value of legal professionals who empower indi-
viduals to advocate for themselves through an advance
healthcare plan, cannot be discounted. Attorneys who
provide facilitated advance care planning services in
keeping with evolving best practices provide value to
the healthcare profession, to families, and to the clients
whom they serve. Even among the many options avail-
able for preparation of advance healthcare plans, attor-
neys who offer facilitated advance care planning assis-
tance can deliver a trusted and meaningful service.

Note
The author received a grant from the McElhattan Foundation dur-
ing the conduct of the study.
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