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The Governance of Biofuels

5.1 Introduction

The use of biofuel as a type of renewable energy dates back to the dawn of the
global car industry in the nineteenth century. The attractiveness of biofuels derives
from their ability to function as a drop-in alternative to fossils fuels such as petrol
and diesel. According to the International Energy Agency, if the world is to stay
within 2 �C of warming, annual production of transport biofuels must treble
between 2017 and 2030 (Raval, 2018). The promotion of renewable energy has
been actively discussed in the EU for many decades. But in the late 1990s, a period
when EU climate and energy policies were evolving rapidly (see Chapter 3), the
EU did not have a coherent, Europe-wide policy to promote the use of biofuels. So,
the Commission began to prepare the ground, formulating fresh proposals for an
EU-level policy to ramp up domestic production and use. The transport sector was
an obvious target, the assumption being that from a technological perspective,
greater biofuel use would not be overly disruptive.1

Adopted relatively quickly in 2003 (after just 557 days), the 2003 Biofuels
Directive marked the EU’s first significant attempt to actively govern the produc-
tion of biofuels for use in the transport sector. Until that point, only a few Member
States had the technological capacity to produce biofuels at a large scale within
their territories; most had no policies at all to encourage production or consump-
tion. This chapter documents the policy feedbacks created by the 2003 Directive
and their unfolding impact on the 2009 Renewable Energy Directive as well as
subsequent revisions made in 2015 and 2018 respectively. It reveals that the
promotion of biofuels has not unfolded as the EU and, in particular the Commis-
sion, had originally expected. Confident expectations that they would address a
triad of interlinked policy challenges – energy insecurity, rising greenhouse gas
emissions from the transport sector and agricultural over-production in some EU
Member States – have been repeatedly dashed. Eventually, policy designers were
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forced to accept that the €15 billion industry in biofuels that they had helped to
nurture (van Noorden, 2013: 13) was generating many negative effects, both
directly in the EU and indirectly in many other parts of the world. Many more
actors began to take an interest in biofuels, many flatly opposed to any further
expansion. By the late 2000s, the mood in the EU had shifted markedly against the
first-generation of biofuels. While almost all actors could agree that the 2003 Dir-
ective was no longer fit-for-purpose, they struggled to agree on when and how to
reform it. As wider public opinion began to swing decisively against not just first-
generation biofuels but all biofuels, the Commission sought to tread a fine line
between ensuring that producers were able to recoup their investments in first-
generation biofuels, whilst giving a clear indication that the future lay in the
second- and third-generation alternatives. The 2009 Renewable Energy Directive
thus established a significantly higher and, for the first time, legally binding 10 per
cent target for the minimum share of renewable fuels in the transport sector, but
also introduced a new set of sustainability criteria to address the indirect effects of
biofuel use. However, by the mid-2000s, biofuel had become ‘a dirty word’ in
many quarters (Oliver, 2014) and despite the Commission’s valiant efforts, the
2009 Directive conspicuously failed to improve its public image. In fact, the
mounting controversy threatened to undermine not just the decarbonisation of
the transport sector, but the Commission’s long-term decarbonisation plans in
other areas, such as switching to biomass-based forms of domestic heating and
cooling.

In an attempt to recover the situation, the EU embarked on the design of yet
another directive. However, it proved even harder to adopt than the 2003 and 2009
Directives. When it was eventually adopted after 1,058 days in 2015, the Indirect
Land Use Change (ILUC) Directive sought to achieve three things simultaneously:
cap the use of first-generation biofuel to fulfil Member States’ renewable transpor-
tation targets; provide producers with a stronger incentive to invest in second- and
third-generation alternatives; and minimise further indirect land-use changes. More
significantly, the EU announced that no further policy support would be given to
first-generation biofuel types after 2020. In 2018, the ILUC Directive was followed
by a recast Renewable Energy Directive (RED II) – adopted in 742 days – that set a
target of 14 per cent renewable energy in transport by 2030, capped the use of first-
generation biofuels to meet EU targets at 1 per cent above 2020 levels and, for the
first time, set a mandatory target for second- and third-generation biofuels at 3.5 per
cent of the fuel mix in each Member State by 2030.

The remainder of this chapter recounts how the 2003 Directive was originally
conceived within the Commission, how it was subsequently designed in close
discussion with other actors and describes the policy feedback effects it generated
after 2003. It then summarises the positive and negative feedback which shaped the
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design of the 2009 RED I Directive, and then traces how the feedback effects it set
in train eventually impacted the design of the ILUC and RED II Directives.

5.2 The Policy Design Process: Creating the Biofuels Directive

The Promotion of Renewable Energy

The promotion of renewable energy has been actively discussed in the EU for decades
(see e.g. the 1985 Directive (85/536) on the promotion of renewable energy; Scott,
2011: 828). Of the three main rationales for boosting biofuel use identified in
Chapter 4, initially energy security was widely perceived to be the most important.
For example, in the 1980s the EU explored ways to reduce excess food production by
diverting Common Agricultural Policy funding to support first-generation biofuels
(Ackrill and Kay, 2014: 53). In the 1990s, the production of biodiesel finally began to
take off, encouraged by a patchwork of national fuel quality standards and blending
mandates. As production in Germany and France grew, producers began to demand a
more coordinated, i.e. EU-wide, set of policy supports (Ackrill and Kay, 2014: 53).
Significantly, these calls were justified in terms of new policy goals, specifically
addressing climate change (Ackrill and Kay, 2014: 54; Timilsina, 2014: 2). In
November 1997, well over six years before the adoption of the 2003 Biofuels
Directive, the Commission published a White Paper entitled Energy for the Future –
Renewable Sources of Energy. It proposed a longer-term policy programme-level
durability device – a target to raise the percentage of gross energy consumption
derived from renewable energy from 5.4 per cent in 1995 to 12 per cent. But it also
designed in some temporal flexibility by making the target time-specific, i.e. ‘by
2010’ (COM (97) 599). It also added in measures to increase the use of renewable
energy in the transport sector (Del Guayo, 2008: 272). In doing so, the White Paper
cited more rationales for boosting biofuel production and use, including employment
generation in rural areas and, crucially for us, climate changemitigation. Throughout,
the tone was confident and assertive, although it noted that some ‘care will need to be
taken to safeguard biodiversity in the EU’ (COM (97) 599: 37).

In response to that White Paper, in June 1998 the Council and the European
Parliament invited the Commission to develop more concrete policy proposals,
specifically in relation to transport (COM (2001) 547: 28). The Parliament called
for an integrated programme of measures to boost the market share of biofuels in
transport to 2 per cent over a period of five years – a request that was explicitly
referenced in the opening recitals of the Biofuels Directive (OJ L123, 17.5.2003:
43). At that point, any criticisms of expanding biofuel use were rather muted and
the risk of triggering indirect land-use changes outside the EU was not widely
acknowledged.
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In November 2000, the Commission finally issued specific proposals in a Green
Paper entitled Towards a European Strategy for the Security of Energy Supply
(COM (2000) 769). It claimed that the EU was being ‘held hostage by oil’ (COM
(2000) 769: 13) and recommended that renewable energy supplies be ramped up to
account for at least 20 per cent of transport fuels by a new target year: 2020 (COM
(2000) 769: 49). If achieved, it would have represented an enormous increase in
deployment. For biofuels, the overall target translated into a specific target of 7 per
cent by 2020, which may not appear much but would have represented an equally
massive change to the status quo, given that at the time, biofuels had only a 0.3 per
cent market share (see Skogstad, 2017: 29). Despite this, the 20 per cent figure
quickly attracted political buy-in and was subsequently cited in the Commission’s
2001 proposal for an EU directive (COM (2001) 547: 2). The Commission hoped
that an eye-catching headline target would nurture new political support but
admitted that it went ‘well beyond what has been asked from the car and oil
industry in the past’ (COM (2001) 547: 2). In May 2001, the 7 per cent by
2020 target was re-stated in the Commission’s proposal for an EU-wide policy
programme addressing sustainable development (COM (2001) 264). It promised
that a formal proposal on boosting biofuel use in the transport sector would be
published in 2001 and expected it to be adopted by the end of 2002. The
Commission also claimed that with the right mixture of policy supports, biofuel
could account for up to 7 per cent of total transport fuel by 2010, and at least
20 per cent of fuel could derive from ‘substitute fuels’ by 2020 (Ackrill and Kay,
2014: 60). Later that year, the Commission re-endorsed the 20 per cent by
2020 target for ‘substitute fuels’ in a White Paper on transport policy (COM
(2001) 370: 79). It suggested that ‘the most promising forms [of alternative fuels]
are biofuels in the short and medium term, natural gas in the medium and long
term and hydrogen in the very long term’ (COM (2001) 370: 86; see also Palmer,
2015: 275). The 20 per cent substitution target was eventually dropped during the
policy design process (see Chapter 3), but the policy instrument-level flexibility
device (the timeframe of ‘by 2020’) stuck and was eventually incorporated into the
design of the 2009 Renewable Energy Directive.

An EU-wide Biofuels Policy

In its legislative proposal, published on 7 November 2001, the Commission argued
that the overriding policy design challenge arose from the fact that ‘the overall
effort’ in developing new production capacities was being ‘provided by only a few
Member States, whereas the benefits from promoting biofuels . . . profit the Union
as a whole’ (COM (2001) 547: 29). Only at an ‘EU-wide level’, it continued, ‘is it
realistic to imagine the introduction of alternative fuels with significant market
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shares’ (COM (2001) 547: 3). The Commission also maintained that ‘biofuels are
for the short and medium term the only option’ (COM (2001) 547: 13, emphasis
added). Interestingly, it appeared to frame this rationale in terms of nurturing policy
feedback effects:

Without coordinated decisions [. . .] it is doubtful whether biofuels will ever reach a
substantial share of the total fuel consumption in the EU. Actions at Community level
[. . .] are therefore needed in order to create the basis for the investment required to promote
sufficient quantities of biofuel.

(COM (2001) 547: 17)

The Commission must have known that the transport sector was the fastest growing
source of greenhouse gas emissions in the EU (see Chapter 4) because it quickly
identified it as being especially well-suited to using more biofuel. Use in this sector
was, as noted in Chapter 4, perceived to be relatively straightforward, biofuel being
a drop-in alternative to diesel and petrol. It believed that biofuels ‘deserve to be
exploited in the short to medium term because they can be used in the existing
vehicles and distribution system and thus do not require expensive infrastructure
investment’ (COM (2001) 547: 6). A fuel-focused solution to rising emissions from
the sector was certainly perceived to be more palatable to consumers than some of
the alternatives (e.g. demand-side measures such as setting EU-wide speed limits,
or policies requiring a technological step-change, e.g. switching to electric or
hydrogen-powered cars; see Dunlop, 2010: 354). The Commission again cited
many rationales for scaling up domestic production but emphasised three in
particular: energy security, rural development and decarbonisation (COM (2001)
547: 2).

However, from the outset, the Commission knew that it was operating in a
bounded policy design space. Although some Member States were keen to boost
biofuel production and use in the transport sector, the rest were instinctively
suspicious of attempts to adopt mandatory targets at EU level, to centralise
reporting requirements or to establish stronger enforcement powers. The selection
of policy instruments from the toolbox was also somewhat constrained. The
Directorate-General for Energy and Transport (DG Energy), the lead DG on
the proposal, lacked sufficient political support in the Commission, let alone in
the Council, to expand the budget of the Common Agricultural Policy to subsidise
domestic production or even divert existing payments to that goal (COM (2001)
547: 6). Consequently, the Commission was forced to conclude that the EU would
not be self-sufficient in biofuel production in the short to medium term, which
immediately implied some acceptance of imported biofuel supplies, possibly
produced according to environmental standards that differed from those in the
EU. Finally, the Commission was mindful that it would have to design its policies
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within World Trade Organisation rules. For instance, it risked provoking oppos-
ition from trading partners if it sought to use trade tariffs to privilege European
producers (Ponte and Daugbjerg, 2015).

The Commission responded to these design constraints by proposing a phased
approach. In the first phase there would be not one, but two interlinked directives:
the first setting a reduced rate of excise tax on the sale of biofuels within the single
market; and the second imposing an obligation on Member States to promote the
use of biofuels in their own territories (COM (2001) 547: 8). The former would
allow states to establish reduced rates of duty on biofuels without having to secure
a formal derogation from the EU in advance. It would allow tax reductions of up to
50 per cent on pure biofuels, with a proportionate reduction for various biofuel
blends (ENDS Report, 2001). The latter would require each Member State to
establish formal targets at national level (Haigh, 2009: 14.11-1). It included an
automatic durability device – a ratchet starting at a 2 per cent blending limit in
2005 and rising by 0.75 per cent per year to 5 per cent by 2009 (COM (2001) 547:
18). Subsequently – and assuming that things ran smoothly – the EU would, in a
second phase, drive substitution rates above 5 per cent, by setting a mandatory,
minimum blending mandate (COM (2001) 547: 8), the aim being to ensure that the
overall share of total fuel consumption accounted for by renewable fuels rose to at
least 20 per cent by 2020 (COM (2001) 547: 17).

The response to the Commission’s proposals was somewhat mixed. The pro-
posed directive on amending fuel duties was strongly opposed by several Member
States; as a matter of principle, several did not want the EU becoming more
involved in domestic tax affairs (Haigh, 2009: 14.11-1). However, the second
proposal received a warmer reception. Nonetheless, the European Parliament and
the Council disagreed on its design (Haigh, 2009: 14.11-2). The Parliament
demanded mandatory targets to be included in the proposal but was fiercely
opposed by the Council; in fact, Ministers voiced their firm opposition even before
Parliament had commenced its first reading of the proposal. Crucially, all the policy
designers seemed more concerned about selecting and calibrating the best policy
instruments, than whether it was wise to seek such a significant increase in biofuel
consumption.

However, some environmental NGOs were sceptical of the whole endeavour
(cf. Rietig, 2018: 149). The European Environmental Bureau (EEB) flatly opposed
all targets, stating that biofuels made ‘no economic or environmental sense’ and
produced ‘little or no climate or CO2 benefits’ (EEB, 2001; Euractiv, 2001). In a
policy briefing entitled Biofuels: Not as Green as They Sound, it claimed that the
projected emission reductions were ‘by no means substantial’. From its perspec-
tive, what Europe needed was not another drop-in solution (and on that matter it
pointedly referred to the superior performance of second-generation biofuels), but
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‘structural changes’ that reduced the demand for car travel (EEB, 2002a: 4). It later
claimed that the related proposal to allow tax reductions on biofuels was ‘highly
dubious’ and that ‘ministers were being asked to substantially reduce their national
tax incomes on the strength of what was a very weak environmental case’ (EEB,
2002b). Transport and Environment (T&E) – another NGO – was at least willing to
support the general idea of incentivising production, but called for ‘a comprehen-
sive set of quality criteria’ to ensure that they delivered verifiable climate benefits
(ENDS Report, 2001). In 2002, it pushed for indicative, rather than binding,
biofuels targets, arguing that the Commission’s proposal was really ‘motivated
by agricultural support rather than environmental outcomes’ (ENDS Europe,
2002).2 The NGOs were joined in their criticism by the European Petroleum
Industry Association (EUROPIA), a potential economic competitor to some biofuel
producers, which warned against ‘premature or prescriptive advancement of
biofuels without sound environmental, logistical and economic consideration’
(Euractiv, 2001). It is notable that prior to the adoption of the 2003 Directive,
there was little recorded engagement in the policy design process by the biofuel
industries, represented by organisations such as the European Biodiesel Board
(EBB) and the European Union of Alcohol Producers (UEPA).

The Adoption of the 2003 Biofuels Directive

Having reflected on these criticisms, in September 2002 the Commission published
an amended version of its proposal for a directive (COM (2002) 508). During the
redrafting process, the Commission had removed the mandatory targets that the
Council had opposed as well as all references to the calibration of national fuel
duties. Mandatory targets were in effect shelved until indicative, i.e. non-binding,
targets had had sufficient time to prove their worth (Di Lucia and Nilsson, 2007:
535; Del Guayo, 2008: 272). The Commission tried to derive environmental
criteria to improve the environmental sustainability of transport biofuels – this
was something that the Parliament and some environmental NGOs felt particularly
strongly about – but these were, as noted in Chapter 4, rapidly chipped away during
the policy adoption process (Ackrill and Kay, 2014: 57). The 2003 Biofuels
Directive was finally adopted on 8 May 2003, a mere 548 days after the Commis-
sion had published the first version of its proposal in 2001. Of the three initial
policy instruments studied in Chapters 5, 6 and 7, the Biofuels Directive was the
most rapidly adopted. Lawyers have since remarked that its legal content was
relatively low (its opening recitals being longer in length than the substantive legal
text). This may be a reflection of the fact that its main purpose was not to achieve
an immediate ramping-up of production, but rather to collect and share production
information, and thereby learn more about the barriers to and opportunities of
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increasing indigenous production (Del Guayo, 2008: 274). Nevertheless, the
2003 Directive nonetheless marked ‘the starting point of EU biofuels policy’
(Ackrill and Kay, 2014: 56).

Having adopted the 2003 Directive, the EU began to explore new ways to
encourage the wider uptake and use of energy from biomass. In December 2005,
the Commission launched a wide-ranging Biomass Action Plan (COM/2005/628)
followed by a broader biofuels strategy in February 2006. These aimed to explore
approaches to more than double the use of bioenergy (defined in Chapter 4) ‘over
the next few years’ across a much wider array of applications including electricity
generation, and domestic heating and cooling. In the transport sector, the Action
Plan admitted that second-generation biofuels were the more sustainable option in
the medium-to long-term. But given short-term supply constraints (at the time,
there were no second-generation production facilities in the EU), the Commission
had to agree with producers that the EU should continue to support the production
of first-generation biofuels. The Commission noted that while the other EU insti-
tutions generally endorsed its design aims, they disagreed on precisely how and
over what timescale to achieve them (COM (2006) 845: 8).

5.3 The Implementation of the Biofuels Directive

Policy Instrument Implementation

Although most Member States transposed the 2003 Directive into their national
policy systems on schedule, it was often on the basis of lower indicative national
targets than had been originally foreseen by the Commission (Di Lucia and
Nilsson, 2007: 541). When the consultants hired by the Commission added up
these national targets in the period to 2005, they discovered that the average across
the EU was only 1.4 per cent – around 30 per cent lower than the indicative value
of 2 per cent contained in the Directive (COM (2006) 845: 16; Di Lucia and
Nilsson, 2007: 535).3 Because of the way that the Directive had been designed, the
Commission was able to initiate enforcement proceedings against those Member
States that had not established targets in national law (see Section 5.5 and also
Chapter 4). However, it was powerless to act if they had adopted weak targets
and/or the average of national targets fell below 2 per cent. Underlying the
differences in national law and policy practice detected by the consultants were
very different national policy instrument mixes. Crucially, Member States that had
no – or only very immature – biofuel industries in 2003, tended to have weak
and/or non-existent national support policies which the Directive, being essentially
focused on information collection and dissemination tasks, was more or less
powerless to overcome. The net effect could be likened to the relationship between
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a chicken and an egg: the gaps in some national instrument mixes could not be
addressed overnight; but the resulting lack of policy certainty was delaying the
construction of new biofuel production capacities and the stimulation of consumer
demand (Di Lucia and Nilsson, 2007: 540).

The system of annual national reporting foreseen under Article 4 certainly
offered no easy solution to this problem. In fact, the reports submitted by each
Member State turned out to be very different in both their content and style
(Howes, 2010: 142). This made it difficult for Commission officials to assess
progress, let alone accurately forecast the development of new biofuel markets.
In 2005, the Commission initiated infringement proceedings against around half of
the Member States for not implementing certain parts of the Biofuels Directive
(Di Lucia and Nilsson, 2007: 539–540). Some of the reasons cited by Member
States for the lack of implementation were of a rather technical nature. Member
States with weakly developed production capacities claimed that they needed more
time to reconfigure their national policy mixes. Even if this could be achieved,
many argued that they lacked the agricultural production capacities to upscale the
production of feedstocks. It did not help that the EU’s legal targets were essentially
non-binding. Hence, the resource/incentive feedback mechanisms that could be
wielded by the EU to force domestic producers to invest in new biofuel technolo-
gies (and hence increase the durability of the Directive) were weak (Di Lucia and
Nilsson, 2007: 541).

More Fundamental Disagreements Over EU Policy

Underpinning these short-term implementation problems were, however, more
fundamental disagreements (Di Lucia and Nilsson, 2007: 540). Even by the
midway point in the implementation process (i.e. around 2005), more profound
doubts were being aired about the EU’s activities. Was the Directive about decar-
bonising road transport, achieving greater energy security or boosting agricultural
development (Di Lucia and Nilsson, 2007: 542)? Even amongst the policy’s
strongest supporters, there were markedly different views. In Sweden, the overrid-
ing justification for EU-level action cited by supporters was to address energy
security in as an environmentally sustainable way as possible. In Austria, by
contrast, the focus was on promoting rural development (Di Lucia and Nilsson,
2007: 537). As more implementation reports were filed, it became abundantly clear
that the Member States that had resisted the proposal at the policy formulation
stage were the same as those reporting significant implementation problems (Di
Lucia and Nilsson, 2007: 540). Academic analysts subsequently categorised
Member States into those that were willing and able to develop new biofuel
capacities and those that were not (and if so, what the constraints were) (Di Lucia
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and Kronsell, 2010). In short, what had originally appeared to be a policy panacea,
was beginning to morph into something that EU actors wanted to interpret and
implement in their own, rather different ways.

After 2001, EU production and consumption of biofuel continued to grow, rising
from a combined market share of around 0.3 per cent in 2001 (COM (2006) 845: 3)
to around 1 per cent in 2005, i.e. well below the indicative target of 2 per cent
stipulated in Article 3 (Di Lucia and Nilsson, 2007: 537). In only three Member
States (namely Austria, Sweden and Germany) did consumption exceed the rele-
vant national target (Di Lucia and Nilsson, 2007: 537). That these three were
positive about biofuels well before 2003 suggests that the Directive had not
nurtured a dynamic, new pan-European market in biofuels (Di Lucia and Nilsson,
2007: 537).4 The differences in national perspective and policy support were duly
confirmed by the Commission’s progress report. Published on 10 January 2007, it
confirmed that the 2005 target had been undershot and that the 5.75 per cent target
was also ‘not likely to be achieved’ by 2010 (COM (2006) 845: 6).

Globally, however, biofuel production was booming, growing at around 20 per
cent per year between 2000 and 2010 (Timilsina, 2014: 15). This enabled the
Commission to assert that biofuels were nonetheless worth backing as an alterna-
tive to fossil fuels. The EU should therefore run faster to seize the economic
opportunities in what was clearly an expanding global market. By 2005, motorists
in most Member States were buying diesel that had been blended with biodiesel
(COM (2006) 845: 5), even if they had not consciously decided to support biofuel,
be it indigenously derived or imported. Biofuels did, the Commission claimed,
have a ‘unique role to play’; in fact, in the medium term they were the only viable
substitute for oil in the transport sector (COM (2006) 845: 2), offering ‘large scale
savings’ in greenhouse gases (COM (2006) 845: 2). It argued that the reasonable
response was not to dismantle the policy but to strengthen it ‘to give confidence to
companies, investors and scientists’ (COM (2006) 845: 7). Consequently, the
Commission announced its intention to plough on and publish a proposal for a
new Directive, which incorporated the ‘10% by 2020’ target that had been bar-
gained out of the 2003 Biofuels Directive (Haigh, 2009: 14.11-1), but re-framed as
a mandatory target.

Yet at this precise moment, a tide of political opposition to biofuels in general
(and first-generation biofuels in particular) was rising across Europe. Importantly,
biofuel’s opponents began to exhibit more concern about issues that had been noted
during the formulation of the 2003 Directive, but not acted on. These included the
environmental sustainability of biofuels, the rather modest greenhouse gas reduc-
tion performance of many first-generation biofuels, and the slow arrival onto the
market of second- and third-generation biofuel alternatives (Haigh, 2009: 14.11-2).
What was particularly different about the policy design processes after 2005 was
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that more groups were articulating these doubts and were doing so in a much more
vocal and organised fashion. Finding ways to respond to these criticisms, whilst
simultaneously expanding biofuel production to fulfil the EU’s greenhouse gas
reduction targets, quickly emerged as the overriding policy design challenge in the
European Commission.

5.4 Policy Feedback and Policy Instrument Redesign

A Step Change in Policy Programme Goals

Why was biofuel generating more opposition? Part of the explanation lies in the
fact that by the mid-2000s the EU was intent on setting more ambitious targets at
the policy-programme level covering the generation of renewable energy and, in
addition, greenhouse gas mitigation. The publication in December 2005 of the
Commission’s action plan on bioenergy (COM (2005) 628) aimed, in effect, to
replicate what was being pursued in the transport sector, but for a much wider array
of sectors and uses including domestic heating and cooling. A few months later in
February 2006, the Commission issued an EU Strategy for Biofuels (COM (2006)
34), which fed into several evaluations of the 2003 Biofuels Directive and several
public consultations. Together, these informed a series of new EU-level road maps
to boost domestic production. ‘Almost all’ of the respondents to one consultation
agreed that EU policy should be made more mandatory, more consistent across
countries and more environmentally friendly, informed by detailed sustainability
criteria enshrined in legislation (Del Guayo, 2008: 280). But it is striking that, at
this point, few were calling for a complete halt to biofuels expansion. The EEB was
virtually alone in voicing its opposition, calling for the immediate and complete
rejection of the Commission’s strategy (ENDS Report, 2005). But by this point in
the policy sequence, there appeared to be so much political momentum behind the
EU’s wider climate and energy policies that its criticisms went largely unheeded
(Del Guayo, 2008: 275–276).

In January 2007, the Commission launched a comprehensive package of new
proposals covering the period after 2012, which sought to forge a link between the
EU’s climate and energy policies – two policy areas that the Commission had hitherto
struggled to connect (see Chapter 3 for details). In one Communication entitled An
Energy Policy for Europe (COM (2006) 848), it re-committed itself to achieving the
20 per cent target for renewables by 2020. Whereas in the past this target had been
largely exhortatory, this time it was more forcefully advocated, underpinned by
feasibility studies and an impact assessment (see Chapter 3). In effect, the Commis-
sion began to argue that the long-discussed ‘20% by 2020’ target was not simply
necessary to achieve but was eminently feasible to implement with the right package
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of instruments. Crucially, the proposed policy programme would contain legally
binding targets ‘in order to ensure confidence and encourage investment’ (Howes,
2010: 125). And instead of continuing with a sector-by-sector approach (i.e. address-
ing transport, domestic heating, etc.), there should be one policy programme-level
durability device – an EU-wide target of 20 per cent by 2020 covering all forms of
renewable energy (COM (2006) 848: 3). But yet again, a special exception was made
for transport,5 which would have its own binding sectoral target of 10 per cent of road
fuel use to be supplied by biofuels by 2020 (COM (2007) 1).

In March 2007, Heads of State adopted these targets believing they would
achieve the ‘mutually supportive’ integration of climate change and energy policies
that they desired (European Council, 2007: 10). In doing so, they made a ‘new
starting point for a renewed and reinforced EU policy towards . . . biofuels’ (Del
Guayo, 2008: 276). As regards biofuels, Heads of State underlined the need to find
better ways to ensure that new biofuel production was environmentally sustainable
and to accelerate the entry of second-generation alternatives onto the market
(Haigh, 2009: 14.11-1).

Positive and Negative Policy Feedback Effects

Until this point, the political opposition to biofuels resided in a number of small
pockets, generally at EU level. Evidence that a much wider political backlash
against biofuels might be in the offing first began to emerge in late 2005 when
the Commission announced a new Biomass Action Plan (COM (2005) 628; ENDS
Report, 2006). At that point, three main concerns were raised by opponents,
initially from within the environmental NGO community, but subsequently from
well outside. First of all, concerns were voiced about the risk that rising consump-
tion in Europe would trigger significant unintended effects outside its borders (for a
summary, see Palmer, 2014: 341). In late 2007, the Organisation for Economic
Co-operation and Development (OECD) published an evidence review which
argued that the boom in biofuels would eventually put added pressure on the
environment and particularly biodiversity (Doornbosch and Steenblik, 2007: 4).
Throughout 2007 and 2008, a range of other respected international bodies includ-
ing the UN Food and Agriculture Organization, the World Bank and Oxfam added
their voices to what soon became a chorus of concern (Palmer, 2014: 337).

To understand this opposition, it is important to recall how different types of
biofuel are produced (see Chapter 4). If biofuel feedstocks – essentially agricultural
crops in the case of first-generation biofuels – displaced food crops, they could in
theory exacerbate food insecurity. When global food prices rose suddenly in
2007–2008, it seemed to confirm that some of these hitherto theoretical fears were
being realised, exacerbating concerns that biofuel policies in industrialised
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countries were putting poorer countries at greater risk of food shortages (Azar,
2011: 310). Since then, it has been accepted that the relationship between food
security and biofuel production is far more complicated, varying by crop, biofuel
type and the peculiarities of national biofuel markets (IEA, 2011: 16; HLPE, 2013:
13). But in 2007–2008, the sudden spike in global food prices acted to create what
Pierson (1993) would recognise as a focusing event. After this event, biofuels
began to attract even more critical media coverage, with international development
NGOs arguing that cleaner transport fuel for the rich should not be secured by
making the poor hungrier (Rietig, 2018: 149). This new framing jarred with the
rosy picture that the Commission had been painting since the start of the decade.

Second, doubts about the emission reduction potential of first-generation biofuels
began to grow (Sharman and Holmes, 2010: 315). As noted above, the EEB and
T&E were the first European NGOs to cast doubt on some of the assumptions
embedded in the Commission’s original design work. These doubts hinged on some
well-known facts: first-generation biofuel production normally consumes energy
(cultivation requires fertilisers, etc.) and energy is then required to ship the finished
fuels to market (more so when the supply chains are global in scale). Given the
immature state of biofuel markets at the time, it was likely that this energy would be
derived from fossil fuels. But the indirect emissions associated with biofuel produc-
tion threatened to extend further still. If the crops grown for biofuels displace food
crops, which are then grown on carbon-rich land such as forests, new emissions will
be indirectly triggered. Amongst policy designers, these emissions are now known
as ILUC emissions. The doubts about the emission reduction potential of first-
generation biofuels subsequently attracted scholarly attention. A very well-cited
paper published in 2008 in the prestigious journal Science gave added credence to
claims that, at that time, were still largely hypothetical (Searchinger et al., 2008). On
the basis of modelling techniques, its authors suggested that when ILUC emissions
were factored in, some of the first-generation biofuels produced in the USA gener-
ated higher emissions than fossil fuels.6 Although some of their figures were
eventually challenged (Timilsina, 2014: 12),7 Searchinger et al.’s main claim – that
some first-generation biofuels generate significant ILUC – was confirmed by a
number of subsequent studies (Anderton and Palmer, 2015: 142). Much later (and
without directly referring to anyone or any EU institution in particular), the EEA
argued that those who were assuming that biomass energy was inherently carbon-
neutral risked committing a ‘serious accounting error’ (EEA, 2011a: 1).

Just weeks before the publication of Searchinger et al.’s paper, the Commission
published an impact assessment of a proposal for a new directive, in which it
conceded that the risk of ILUC emissions was significant enough to merit more
detailed research (Anderton and Palmer, 2015: 143). This assumption was subse-
quently confirmed by a number of Member States who were sufficiently concerned
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to commission their own studies (e.g. the Netherlands: Dehue et al., 2008: 1). By
this point, more forceful critics had concluded that all new policy development
should be halted until cleaner biofuel production technologies were available,
governed by strict sustainability standards (Environmental Audit Committee,
2008: 3). In effect, their critique implied that there should be no further increase
in the consumption of first-generation biofuels, at the very point that EU production
was finally beginning to take off, under the influence of policy feedback effects
(Agra CEAS Consulting, 2013: 6). The growth in biodiesel production had been
particularly pronounced, largely sourced from rapeseed oil and imported palm oil
(Flach et al., 2015: 21–23). By the mid-2010s, growth had expanded so much that
the EU was widely regarded as a world leader (Flach et al., 2015: 21–22). Many
large fossil fuel producers had decided to convert their existing refineries into
biodiesel production plants (Biofuels Barometer, 2015: 10). Between 2004 and
2008, the European Biodiesel Board (EBB) reported that EU biodiesel production
had risen by 300 per cent, from 1.9 million to 7.7 million tonnes (EBB, 2019). In
the same time period, the European Bioethanol Fuel Association (eBIO), formed in
2005, reported a 433 per cent increase in EU bioethanol production from 0.5
million to 2.8 million litres (eBIO, 2009). But the new research findings cast a
pall of uncertainty across this fledgling industry.

Third, producers and non-producers were concerned that second- and third-
generation biofuel production were not scaling up fast enough to make up the
shortfall. In the mid-2000s, they accounted for just 1 per cent of the total fuel
consumed in the EU transport sector (Peters et al., 2015). A report commissioned
by the European Climate Foundation claimed that the gap was mainly being filled
by supplies imported from Brazil and the USA (Timilsina, 2014: 3; Peters et al.,
2015: 1). In Europe, some of the obstacles undoubtedly lay on the production side,
including regulatory uncertainty and higher production costs relative to fossil fuels
and first-generation biofuels (IEA, 2011: 39). However, the confidence of consumers
(principally car owners), whose passive acceptance had initially been taken for
granted by designers, could no longer be relied upon (Ackrill and Kay, 2014: 208).
Throughout the mid-2000s, environment and development NGOs sought to reframe
biofuels as a ‘dirty’ fuel that risked triggering myriad side effects (Ackrill and Kay,
2014: 180). Through their campaigning efforts, rather technical disagreements about
how to stimulate and support biofuels began to escape into the wider public sphere.

5.5 A New Policy Design: The Renewable Energy Directive

The Formulation of a New Directive

These concerns were explicitly acknowledged by the Commission in its summary of
a public consultation exercise (see above) on the direction of biofuels policy after
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2010. The growing salience of the topic was confirmed by the number of organisa-
tions that responded (125 in total). The consultation confirmed that many respond-
ents believed that the 2010 target would not be met, and revealed a strong
assumption in the industry that the existing policy had to change. However, there
were fundamental disagreements over what should be done, by whom and when
(Londo et al., 2006). The Commission eventually revealed its thinking in the
2007 progress report (COM (2006) 845). In very broad terms, it maintained that
Europe needed biofuels as much as ever, but conceded that a more nuanced policy
approach was needed which better incentivised the production of ‘good’ biofuels,
whilst discouraging the production and use of ‘bad’ ones (Haigh, 2009: 14.11-3).
However, this simple-sounding aim proved difficult to implement in practice
because the world had changed, in part influenced by policy feedbacks generated
by the 2003Directive: the science of biofuels was better understood andmorewidely
shared; fuel suppliers had adapted their operations and consumers were happily
filling up their tanks with blended fuel; producers were finally reaping significant
rewards from first-generation biofuels; and some investors had taken a risk and
invested in the second- and third- generation alternatives. Moreover, because of
domestic feedstock constraints, European producers and suppliers had factored the
continuing availability of imported feedstocks into their business models, in doing so
facilitating the rise of a global market in production and consumption, spanning a
variety of sectors and users across many regions of the world. The EEA’s Scientific
Committee warned that the new 10 per cent target represented an ‘overambitious [. . .]
experiment whose unintended effects are difficult to predict and difficult to control’
(EEA, 2008: 6). In reality, the policy experiment had been underway since before 2003.

The design work on the 2009 Directive was undertaken to fit in with the
Commission’s plans to overhaul the entire sweep of EU renewable energy policies.
In turn, these were wrapped up into a larger package of climate and energy policy
proposals to form what came to be known as the 2020 Climate and Energy Package
(see Chapter 3 for more details). This policy programme demanded a much higher
level of coordination between the various Commission DGs than had hitherto been
achieved. The Heads of State were keen to adopt the whole package in one fell
swoop to exert global leadership ahead of the December 2009 Copenhagen inter-
national summit. But they only managed to strike a deal on it in December
2008 after an unprecedented decision had been taken by the French Presidency
to utilise a streamlined decision-making procedure (for further details, see Chap-
ter 3). Two elements of the package addressed emissions trading (see Chapter 6)
and renewable energy, although it also contained a new regulation governing car
emissions (see Chapter 7). The 2009 Renewable Energy Directive was subse-
quently adopted on 23 April 2009, 457 days after the Commission tabled its
proposal – even less time than it had taken to adopt the 2003 Directive.
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The 2009 Renewable Energy Directive

Not surprisingly, the sub-element of the 2009 Renewable Energy Directive that
related to biofuels proved to be one of the most difficult parts to agree (Howes,
2010: 124) given that it implied a ‘massive scaling up in the demand for liquid
biofuels’ (Haigh, 2009: 14.11-4). It included a number of new features, the design
of which had been strongly informed by lessons learned from the implementation
of the 2003 Directive (Anderton and Palmer, 2015: 145). The stand-out design
feature was of course the mandatory 10 per cent renewable energy target for
transport, which was less prescriptive than the 10 per cent biofuels target that
had originally been suggested (Egelund Olsen and Ronne, 2016: 165). The Com-
mission’s mid-term review had concluded that the durability devices in the
2003 Directive (i.e. the indicative targets) had not triggered significant positive
policy feedback effects, despite some growth in EU production and consumption
(Howes, 2010: 124). Other features included:

• A new provision (incorporated in Article 21.2) that allowed second- and third-
generation biofuels to count double towards the 10 per cent target. This provi-
sion aimed to give producers added confidence to invest in the second- and third
generation alternatives (Ackrill and Kay, 2014: 65), but it was the only specific
policy support they received.

• A more rigorous and detailed system of reporting set out in Article 22. Member
States were obliged to report every two years based on a template (a type of
durability device), on many more issues including the production of advanced
biofuels, biodiversity impacts and net greenhouse gas emission savings. The
hope was that better reporting would convince critics and potential investors that
EU policy was now heading in a more predictable direction – ‘a core goal of the
Directive and [. . .] a core element in policy stability to encourage investment’
(Howes, 2010: 144). In addition, the Commission was required to produce a
special report on ILUC by the end of 2010 (Article 23; see Anderton and Palmer,
2015: 145).

• A new set of sustainability criteria (Article 17) which all biofuels had to meet to
be counted against the EU’s renewable energy targets. Significantly, the criteria,
which were a formal acknowledgment of the need to address direct and indirect
land use changes (Afionis and Stringer, 2012: 116), applied both to indigenous
and imported supplies (Woerdman et al., 2015: 142). Biofuels that complied
with the criteria, which were enunciated in Articles 17–19, could be counted
against the 10 per cent target and become eligible for financial support (chiefly
subsidies) at the national level (Scott, 2011: 829). The criteria addressed two
main elements: greenhouse gas emissions (life cycle emissions should be at least
35 per cent less than fossil fuels)8 and direct land use change9 (cultivation of the
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feedstocks should not cause direct changes to land with a high biodiversity value,
i.e. primary forest, grasslands, wetlands etc.; see Woerdman et al., 2015: 143).
To further complicate matters, the application of the criteria varied by biofuel
type.10

• A system for certifying the sale and use of different types of biofuel. This was the
means by which economic producers and Member States would verify that the
sustainability criteria were being complied with (Woerdman et al., 2015: 143).
The Directive provided for three main types of certification: bilateral agreements
between Member States; national schemes within individual Member States; and
voluntary schemes run by private actors but recognised by the European Com-
mission. Of the three, voluntary schemes quickly proved to be the most popular.
By the end of 2014, the Commission had recognised 19 such schemes (COM
(2015) 293: 15).

It soon became clear that a significant price had been paid to secure agreement on
the new Directive: its design was significantly more complex than that of the 2003
Directive.11 Giljam (2016: 101), for example, notes how it sought to operate across
many different dimensions simultaneously: various fuel types; along and between
production chains (from the production of feedstocks to the labelling of biofuels on
petrol station forecourts); across space (because the scope of the sustainability
criteria were in part extra-territorial); and across time (stimulating a shift from first-
to second-generation alternatives). These new dimensions of complexity were
directly affected by the critiques of EU policy after 2003.

The Adoption of the 2009 Directive

That so much new policy was negotiated so quickly in the face of such strong
criticism (particularly of the first-generation biofuels) has puzzled scholars of
policy formulation. The adoption of a more stringent policy instrument-level
durability device (the mandatory 10 per cent target) is particularly perplexing.
Although the Commission was deeply split on the matter (Rietig, 2018),12 the
official drafting the proposal was sufficiently determined and well-connected to
craft a proposal that convinced the other DGs to sign up to the headline 10 per cent
target (Sharman and Holmes, 2010: 316). Another thing that facilitated agreement
was the fact that Heads of State had already given their de facto blessing to the new
target in March 2007, i.e. well before the publication of Searchinger’s analysis, the
spike in world food prices and the emergence of the cross-sectoral anti-biofuels
coalition (Sharman and Holmes, 2010: 313; Rietig, 2018: 148). Crucially, they
pledged to support the 10 per cent target ‘before any discussion [. . .] about how it
might be achieved’ in practice (Ackrill and Kay, 2014: 62), and, crucially, before
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the publication (in 2008) of the detailed impact assessment that the Commission
appends to all policy proposals. The European Council’s determination to push
ahead before the scientific evidence had been fully prepared and openly debated
has been criticised as a striking example of ‘policy-based evidence making’ (Shar-
man and Holmes, 2010: 313). What it did was shift the focus of the policy design
debate from ends to means; specifically, to the design of different combinations of
flexibility and durability devices at the policy instrument level.

What appears to have pushed the proposal over the line was the sudden
appearance of a supportive coalition within the Council. At the time, Member
States were being heavily lobbied by biofuel producers (particularly of first-
generation biodiesel) to provide greater policy support to the investments that they
had made in the first-generation biofuels, and which they said were needed to fund
investments in the second-generation alternatives (e.g. European Biodiesel Board,
2006; see Sharman and Holmes, 2010: 314). Member States with large agricultural
production capacities were especially receptive to this line of argument, keen as
they were to find new uses for land set aside as part of ongoing Common
Agricultural Policy reforms13 (Skogstad, 2017: fn. 3). More sceptical Member
States (such as Denmark) and greener MEPs were gradually persuaded to align
with what eventually became the winning coalition by the offer of sustainability
criteria (Skogstad, 2017: 32), and a promise to draft more detailed proposals on the
handling of indirect land use changes after the Directive had been formally
adopted.

In some respects, the new Directive was a classic package deal. In other respects,
it also owed its adoption to the unexpected opening of a window of opportunity in
2008–2009. Recall that this was a period during which the Commission President
and the Heads of State were competing with one another to brand the EU as an
international climate leader. The Council Presidency at the time was held by
France. Its Prime Minister (Sarkozy) was in no mood to delay agreement and
pushed hard for the entire package to be adopted in one fell swoop.

5.6 Policy Instrument Implementation and Redesign

Items of Unfinished Business

At the start of 2009, there were several items of business that still had to be
addressed in order to strike a more politically sustainable balance between the
policy’s durability and its flexibility. The first and most urgent item was that of
ILUC, which as noted above had been deliberately postponed during the negoti-
ation process (Giljam, 2016: 102). However, public consultation exercises con-
ducted by the Commission in 2009 and 2010 revealed very little agreement on what
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to do next (COM (2010) 811: 13). In a special report (COM (2010) 811), published
in December 2010, the Commission conceded that without further policy interven-
tion, ILUC emissions risked undermining investor confidence in all biofuels. In the
same report, it noted that biofuels were projected to account for 9 per cent of
transport fuels in 2020, making them by far the most important contributor to the
mandatory 10 per cent target (COM (2010) 811: fn. 1). It promised to come
forward with new legislative proposals by July 2011. A year later, the EEA
(2011a) concluded that policies which generate ILUC ‘may even result in increased
carbon emissions’ and called for all EU bioenergy policies to be comprehensively
revised.

The second item was the functioning of the sustainability criteria. The immediate
challenge was how to ensure that the various certification systems were fully up
and running. Producers and environmental NGOs would only trust them if they
were transparent, robust and, above all, fair. For the Commission, this meant
creating a system that was both transparent and enforceable, and not only for
EU-based biofuel supplies whose provenance could be verified relatively easily,
but also stocks imported from other parts of the world (Scott, 2011: 831). Alterna-
tively – and perhaps a little more straightforwardly – it could finesse these
challenges by giving an even stronger push to the second- and third-generation
alternatives than the ‘double counting’ rule implied. The problem was that produ-
cers said that they would only invest in such unproven alternatives if EU policy
supported their investments in the first- and second-generation types. If this
resembled a chicken and egg situation, then the producers argued that the Com-
mission should move first.

Third, the 2009 Directive required a means to cope with changes in the (by then)
rapidly developing science of biofuels whilst simultaneously offering support to
investors. The discussions were heavily influenced by the failure of the 2003 Dir-
ective to respond to (i.e. have the internal flexibility to cope with) previous changes
in scientific understanding. The Commission’s first progress report on the new
Directive was published in March 2013 (COM (2013) 175), and revealed that
biofuels only accounted for 4.7 per cent of transport biofuels used in the EU (Flach
et al., 2015: 4). Its second progress report, published two years later in June 2015,
predicted that use would climb to around 5.7 per cent in 2014 (COM (2015) 293:
14). The Commission blamed the limited growth rate on regulatory uncertainty and
corresponding delays in the commercialisation of advanced fuels. But, in practice,
a number of exogenous factors had also been at work. Falling world oil prices in
the mid-2010s had made the second- and third-generation alternatives even less
price-competitive than they would otherwise have been (Royal Academy of Engin-
eering, 2017: 20). Meanwhile, declining sales of new vehicles in the wake of the
global financial crisis had greatly reduced the demand for all types of road fuel
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(see also Chapter 7), including biofuel. Globally, production stagnated after 2010
(Timilsina, 2014: 15). After growing rapidly throughout the 2000s, biofuel con-
sumption in the EU transport sector remained more or less static through the 2010s
(Biofuels Barometer, 2017: 8). Therefore, in the early 2010s, all European biofuel
producers found themselves confronting a perfect storm of declining revenues from
the sale of first-generation biofuel and mounting policy pressure to invest in the
alternatives, many of which were still stuck at the R&D stage.

5.7 Making Biofuels More Sustainable? A New Directive

Policy Formulation Begins

The Commission’s hopes that it would achieve a swift revision of the biofuel-
related elements of the RED by July 2011 were soon dashed. Yet again, its DGs
struggled even to arrive at a common internal position, greatly delaying the
publication of a new legislative proposal (Simkins, 2012). Almost two years after
it had first consulted stakeholders, a draft was leaked to the press which created an
uproar. It revealed that the Commission was actively considering tackling ILUC by
capping the contribution of transport fuel from first-generation biofuel sources at
no more than 5 per cent by 2020. In effect, this implied that only half of the existing
(and widely discussed) 10 per cent target would be met from first-generation
sources; the remaining 5 per cent would have to come from advanced sources or
other types of renewable energy.14 Given that consumption of first-generation
biofuels was by that point fast approaching 5 per cent (see above), the leaked
information implied that the new policy would not allow any additional growth in
the first-generation types; all future growth would have to be met from other
sources.

The details in the leaked proposal reflected the fact that the Commission was
trapped in a ‘policy lock-in’ (Rietig, 2018: 156), partly of its own making: it did not
want to close down first-generation production facilities in case the 5 per cent cap
was not achieved, but it wanted to give a clear policy signal of support to producers
who had invested in the second- and third-generation alternatives. Either way, the
leak appeared to mark a significant U-turn in the Commission’s thinking. Only five
years before, it had steadfastly maintained that the 10 per cent target would be
achieved with ‘only limited reliance’ on second- and third-generation alternatives
(COM (2006) 845: 13). Its 2011 renewable energy progress report had subse-
quently stated that ‘first-generation biofuels will be the predominant energy source
over the period to 2020’ (COM (2011) 31: 6).

The EBB’s reaction to the leak was one of barely disguised fury, claiming that
the proposals, if real, would ‘definitely cause the immediate death of the whole EU
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biodiesel industrial sector’ (ENDS Report, 2012b). Even independent academic
commentators argued that it would ‘shackle [. . .] the industry’s growth possibil-
ities’ (Biofuels Barometer, 2015: 6). Jean Philippe Pui, the CEO of the French oil
seed producer Sofiproteol, went further still, maintaining that it ‘threaten[ed] an
industry that arose as a response to [the EU’s] policies and has invested massively
in the next generation of biofuel technologies’ (Keating, 2012e).

The Publication of a Formal Proposal

In October 2012, the Commission finally issued its proposal to amend the 2009
Directive15 (COM (2012) 595), drawing to a close months of speculation, intense
lobbying and very bitter argument. The Directorate-General for Climate Action
(DG CLIMA) reportedly demanded rules that clearly differentiated between fuels
based on their ILUC effects, but DG Energy felt there was insufficient scientific
evidence to do this properly (Keating, 2012d). The Commission ruled out the idea
of entirely excluding biofuels with very high ILUC effects from contributing to the
biofuels target on the grounds that it could exclude biodiesel from vegetable oil,
‘which [in 2012] represent[ed] the vast majority of the market’ (Anderton and
Palmer, 2015: 145). A joint statement by the biofuel producers and feedstock
industries under the umbrella of a new cross-sectoral organisation, the ‘EU Bio-
fuels Supply Chain’, argued that the ILUC proposal would have a ‘devastating
impact on the biofuels industries and diversification of farmers’ revenues’ and was
‘based on unfounded and immature ILUC science’ (COCERAL et al., 2012: 1).
Meanwhile, environmental groups claimed that the 5 per cent cap with a selection
of fuel-specific ILUC controls was at best a very ‘messy compromise’ and at worse
totally misguided (Keating, 2012d). In an editorial, European Voice accused the
Commission of being ‘intent on [. . .] creating a subsidy-dependent energy industry
with the twin aim of propping up the farm vote and creating an illusion of energy
security’ (European Voice, 2012).

Eventually it became clear that the Commission was not the only EU institution
riven by internal splits. In the Council, Member States such as the United Kingdom
and Denmark demanded much tougher ILUC standards, whereas countries that
depended more heavily on agriculture (including France, Poland and Hungary) felt
the proposal was too stringent (Flynn, 2013b). Meanwhile, the European Parlia-
ment agreed to raise the cap on first-generation biofuel production from 5 per cent
to 6 per cent to reflect the lobbying efforts of some producers, but was unable to
agree on a clear negotiating mandate to guide its nominated rapporteur with the
Council, Corinne LePage (Keating, 2013c). With time running out to complete the
amendment before the Parliament ended its term in April 2014, the main environ-
ment and human development groups in Brussels launched a concerted ‘Stop Bad
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Biofuels’ campaign to ‘fix this broken policy once and for all’ (Action Aid et al.,
2013: 3). When, in December 2013, a compromise brokered by the Lithuanian
Presidency failed to secure agreement on an even higher cap (of 7 per cent, not
5 per cent), the Commission admitted defeat and shelved its proposal, which
effectively brought the whole redesign process to a halt. The Lithuanian Energy
Minister who chaired the key meetings claimed that a compromise deal had been
scuppered by an ‘exotic coalition’ of Member States including Denmark and the
Netherlands that wanted first-generation fuels to be much more heavily restricted
and another (including Hungary and Poland) that essentially wanted to preserve the
policy status quo (Keating, 2013g).

A few weeks later in January 2014, the Commission attempted to start afresh by
issuing a Communication setting out a new vision for climate and energy policies
(COM (2014) 15). Although biofuels policy was only briefly mentioned, what it
included sent ‘shockwaves’ through the entire biofuels sector (Keating, 2014b).
First of all, it confirmed that first-generation biofuels would no longer receive
policy support after 2020, implying that the transport sector should either transition
rapidly towards advanced biofuels or enact more fundamental changes, such as
towards wholesale electrification (Flach et al., 2015: 7; see also Chapter 7).
Second, the transport sector would definitively lose the special status it had enjoyed
in the early years of EU biofuels policy – henceforth, there would be no sector-
specific biofuel targets after 2020 (see Chapter 3). Third, the EU intended to
develop a broader and more strategic approach to the use of biomass across all
sectors.

The Commission’s intervention was a calculated attempt to reset the terms of the
debate at EU level (Institute for European Environmental Policy, 2014: 5). Envir-
onmentalists were pleased that the Commission seemed at long last to be taking on
board its warnings about ILUC. The various biofuel producers were, on the other
hand, suddenly able to unite around a common condemnation of the policy’s
direction. In February 2014, a new coalition of biofuel producers wrote to energy
ministers asking for the transport sector to retain its special status, with new sector-
specific targets running until 2030. It claimed that the use of biofuels had grown to
4.8 per cent and that the EU’s ‘binding targets were key to providing the necessary
guidance and predictability that encouraged investment in the sector’ (Keating,
2014c). They argued that the abrupt shift in the Commission’s position had ‘badly
shaken’ confidence in the sector.

However, Ministers pressed on. In June 2014, the Council agreed to cap the
contribution of first-generation biofuels at 7 per cent by 2020, thus providing some
additional headroom through to 2020. But a significant number of Member States
opted to align with the Commission’s new position: they were either deeply
worried about ILUC and/or did not produce significant quantities of biofuel.
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On more detailed technical matters, however, disagreement quickly re-surfaced
between the various producers. For example, Member States with large forestry
sectors – principally Sweden and Finland – were keen to classify tall oil, a by-
product of the wood pulping process, as a second-generation biofuel (Flynn,
2015b). ePure, the association representing bioethanol producers, wanted fuel-
specific restrictions on first-generation biofuels to enable its members to continue
to produce and market ethanol. Unsurprisingly, the EBB sought to ensure that
biodiesel’s dominant market position remained unaffected (Williams, 2014).

The Adoption of the Indirect Land Use Change Directive

In October 2014, the Council acknowledged that although better scientific under-
standing of the impacts of biofuels had cast doubt on their environmental effect-
iveness, it was not firm enough to inform the setting of fuel-specific ILUC factors.
Instead, it opted to raise the generic cap on all first-generation fuels to 7 per cent
whilst signalling that there would be no new targets after 2020 (Delbeke and Vis,
2015: 71). Meanwhile, the Parliament was even more deeply divided than the
Council, both of whom were being heavily lobbied by the various competing
industry associations. Given that talks had, by that point, reached the second
reading stage, MEPs nonetheless opted to strike an agreement with the Council
rather than risk the Council’s position being automatically adopted. In turn, this
allowed the ILUC Directive (EU/2015/1513) to be formally adopted by the Parlia-
ment and the Council on 9 September 2015, no less than 1,058 days after the
Commission had published its initial proposal and over five years after it had
published its initial report on ILUC. This was the slowest adoption process
amongst all the instrument changes summarised in this book.

The ILUC Directive incorporated the 7 per cent cap (by 2020) which the Council
had insisted upon but followed the Commission’s recommendation that no new
long-term targets should be set after 2020. As a further compromise, Member
States were allowed to set lower caps in a number of clearly specified circum-
stances. The ‘double counting’ provision relating to advanced biofuels was also
carried over from the 2009 Directive and a new policy instrument-level durability
device adopted (an indicative target – akin to the ones contained in the 2003
Directive) which required Member States to ‘endeavour to achieve’ 0.5 per cent
of consumption as advanced biofuel (OJ L239, 15.9.2015: 15). This meant that
Member States could effectively set lower or no standards at the national level after
April 2017 if they wished to,16 subject of course to certain considerations (OJ
L239, 15.9.2015: 15). During the negotiations, the Parliament’s rapporteur, Nils
Torvals, pushed for a binding and considerably stricter level of 2.5 per cent (Flynn,
2015a), but this failed to secure sufficient support. The ILUC Directive also built
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on the same pattern as the 2009 Directive and placed even more detailed reporting
obligations on a growing cast of actors including suppliers, verifiers and Member
States. This new information would be collated, reviewed and published by the
European Commission.

5.8 Biofuels Policy After 2020: The RED II Directive

The Formulation of a New Directive

In late 2015 – around the time of the Paris climate summit – policy designers were
still wrestling with precisely the same meta-issue that had vexed the Commission
over twenty years before – how to trigger a durable, long-term deep decarbon-
isation transition in the transport sector. As far as biofuels were concerned, this was
now thought to require a significant shift to the second and third generations of
biofuels. In 2002–2003, there had been a widespread belief that first-generation
biofuels would produce most of the required emission reductions. In its 2015 pro-
gress report, the Commission estimated that the share of the transport fuel market
accounted for by biofuels had risen to 5.7 per cent in 2014 (COM (2015) 293: 3),
of which 23 per cent were sourced from second-generation biofuel (up from just
1 per cent in 2009). As a result, the EU was finally on the way to becoming more
self-sufficient – another one of the original rationales for EU-level action. Around
75 per cent of all the biofuels consumed in 2013 were produced within the EU
(COM (2015) 293: 15).

In its 2015 Energy Union strategy, the Commission promised to come forward
with a new bioenergy policy encompassing renewables and biofuels (COM (2015)
80). One of its primary motivations was to align all existing policy programme- and
policy instrument-level durability devices with the new ‘by 2030’ timeframe that
the EU had adopted in advance of the Paris Agreement. Thus, in October 2014, the
European Council announced a new combination of policy programme-level
durability and flexibility devices, including an objective to achieve a 40 per cent
reduction in greenhouse gas emissions by a new time-specific deadline: 2030
(European Council, 2014). The existing energy and renewable energy targets
would also be amended to fit the new ‘by 2030’ timespan.17 In February 2016,
the Commission initiated a stakeholder survey on the main policy design options.
The environmental NGOs firmly argued that the sustainability criteria in the ILUC
Directive should be extended to all forms of bioenergy, a popular form of renew-
able energy (particularly in Eastern Europe). According to Sini Eräjää of the EEB,
the EU ‘must avoid repeating the mistakes made with first-generation biofuels’
(Ala-Kurikka, 2015c, 2015d). In November 2016, the Commission published
proposals to revise the Renewable Energy Directive to achieve the new
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27 per cent target by 2030 under the heading of Clean Energy For All Europeans
(COM (2016) 767). In the transport sector, a new proposal for what eventually came
to be known as the RED II Directive included measures to cap the share of first-
generation of biofuels at just 3.8 per cent in 2030, automatically decreasing via a
series of steps from 7 per cent in 2021 (the target that had been originally introduced
in the ILUC Directive). Furthermore, there would be a new mandatory target for the
advanced biofuels: a minimum share of at least 3.6 per cent by 2030. The sustain-
ability criteria from the ILUCDirective would also be extended – in a refined form –

to all forms of biomass and biogas used for heat and power.

The Adoption of the RED II Directive

The immediate reactions were sufficiently critical to suggest that it would take time
to hammer out a compromise. Significantly, they generally followed the same
pattern as those to the Commission’s proposal to amend the 2009 Directive. Thus
ePURE welcomed the offer of further support after 2020 (which was rather at odds
with what the European Council had indicated in 2014), but warned that the
Commission was ‘totally detached from reality if it expects that its proposal will
result in significant investments in advanced biofuels, given that most of the
potential investors have already been burned by the Commission’s previous bio-
fuels u-turns’ (Ala-Kurikka, 2016a). Meanwhile, the environment and development
groups, who by that point had organised themselves into an even more formal
cross-sectoral coalition, tried to persuade the EU to abandon all biofuel targets after
2020 and end all national subsides of first-generation biofuel production (Birdlife
International et al., 2016). The industry committee of the European Parliament
agreed that first-generation biofuels should be phased out by 2030 and recom-
mended raising the overarching policy programme-level target for renewable
energy from 27 per cent to 35 per cent by 2030 (Hodgson, 2017a).

The Member States eventually adopted a common position on the proposals in
December 2017. Although they sided with the Commission’s proposal to increase
the renewable energy target to 27 per cent, they opted to maintain the existing 7 per
cent cap on the use of first-generation biofuels ‘to provide certainty to investors’
(Hodgson, 2017d) and increase the target for all transport fuels from 10 per cent to
14 per cent. A deal on RED II (Directive 2018/2001) was finally concluded
between the Parliament and Council in June 2018. It contained an overarching
32 per cent renewable energy target – significantly more stringent than the 27 per
cent originally proposed by the Commission – with a flexibility clause that was
primed to operate in 2023. The transport sub-sector target was increased from
10 per cent to 14 per cent, but the contribution of first-generation biofuels was
capped at 1 per cent above 2020 levels in each Member State and set to gradually
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Table 5.1 Biofuels: significant policy instrument changes, 2003–2019

Legislation
(and speed of adoption)

Lifespan
(days)1 Description

2003 Biofuels Directive
(2003/30)
(548 days)

3,151 • Stringency: indicative target. Biofuels to
account for 2% (by the end of 2005) and 5.75%
(by the end of 2010, set at a national level).

• Scope: the ‘use of biofuels or other renewable
fuels for transport’ in Europe.

• Timeframe: to (2005 and) 2010.

2009 Renewable Energy
Directive (2009/28)
(457 days)

4,389 • Stringency: increased.
Mandatory target that 10% of transport fuels to
come from renewable sources in each member
state; new inducements to produce advanced
biofuels.

• Scope: increased.
Expanded to include sustainability of imported
supplies as well as the use of indigenous
biofuels, primary focus still on the use of fuels
in transport.

• Timeframe: increased.
Extended to 2020.

2015 ILUC Directive
(2015/1513)
(1,058 days)

2,096 • Stringency: increased.
Mandatory 10% of transport fuels to come from
renewable sources in each member state, of
which no more than 7% to be conventional
biofuel; new indicative target to produce
advanced biofuels.

• Scope: stable.
Still to include the sustainability of imported
supplies as well as the use of indigenous
biofuels. Primary focus still on the use of fuels
in transport

• Timeframe: stable.
Remains at 2020.

2018 Renewable Energy
Directive II (2018/2001)
(742 days)

4,572 • Stringency: increased.
14% target for renewable energy in transport in
each Member State by 2030. No more than
2020 level + 1% of transport fuels from
conventional sources; new mandatory target that
at least 3.5% of fuels should be advanced
biofuels by 2030.

• Scope: stable.
• Still to include the sustainability of imported
supplies as well as the use of indigenous
biofuels. Primary focus still on the use of fuels
in transport

• Timeframe: increased.
Extended to 2030.

1 Expected at the time of writing (1 June 2019).
Source: own composition.
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decline to zero by 2030. Finally, a new policy instrument-level durability device
(namely a mandatory target) for advanced types of biofuel was adopted, equating to
a minimum share of at least 3.5 per cent in each Member State by 2030. The text of
the new directive was adopted on 11 December 2018, 742 days after the release of
the Commission’s proposal.

Chapter 4 briefly outlined the long sequence of policy instrument changes
starting with the Biofuels Directive in 2003 and ending with the 2018 RED II
Directive which, as noted above, will extend the timeframe of EU biofuel policy
design out to 2030. Table 5.1 summarises each step in the sequence in considerably
more detail, noting the most significant changes in policy stringency, scope and
timeframe, and indicating the speed at which each change was agreed and its
lifespan.

Endnotes
1 Initially by quite literally blending first-generation biofuels with conventional, fossil fuel-based
transport fuel.

2 But aside from these two, most environmental NGOs were relatively silent. Some, including
Friends of the Earth in the United Kingdom, briefly supported increasing biofuel production
(Thompson et al., 2004; Low Carbon Vehicle Partnership, 2005).

3 By contrast, the 2010 targets set by Member States were generally in line with the EU’s reference
value of 5.75 per cent.

4 In 2005, the share of transport fuels accounted for by biofuel was still effectively zero in nine
Member States: Belgium, Cyprus, Estonia, the Czech Republic, Hungary, Ireland, Luxembourg,
the Netherlands and Portugal (COM (2006) 845: 15).

5 According to two senior policy designers in the Commission, the 10 per cent target is the same for
all countries because fuels are easily traded between states (Delbeke and Vis, 2015: 70).

6 In fact, the additional emissions could take up to 167 years to be reclaimed through the
substitution of fossil fuels in the road transport sector (Anderton and Palmer, 2015: 141).

7 The science around ILUC emissions continues to be bedevilled by uncertainty (Giljam,
2016: 102).

8 From 2018, this value rose to 50 per cent. Installations commencing operation after 5 October
2015 must achieve emission savings of at least 60 per cent.

9 The decision was taken to defer the governance of ILUC to the Commission’s comitology
procedure (Haigh, 2009: 14.11-6).

10 All the criteria applied to first-generation biofuels; only the emissions-reduction criterion applied
to the second-generation alternatives.

11 Recall that the opening recitals of the 2003 Directive were longer than the substantive provisions.
12 DG Energy was determined to adopt a more stringent policy than DG Environment (Skogstad,

2017: 32–33).
13 For example, land that could be used to grow subsidised biofuel feedstocks such as sugar beet.
14 There are essentially two main strategies for addressing ILUC: alter the feedstock (e.g. use waste

products as feedstocks, thus producing second-generation biofuel); increase the intensity of
production (Cowie et al., 2016: 13–16).

15 And also the 1998 Fuel Quality Directive.
16 In effect, only 2.5 years before the compliance deadline of 31 December 2020.
17 Notably, to account for 27 per cent of total energy consumption by 2030 (see Chapter 3 for

details).
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