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Abstract

In the past, Malaysian courts performing constitutional rights review played a merely clerical role, applying a
test that was trivially easy for legislation to pass. Then a more rigorous proportionality test took root.
However, the Federal Court in the 2020 case of Letitia Bosman whittled the test down again, and the courts
once more played a minimal role in checking state action. The reasons for this cannot be explained merely
by diversity in judicial philosophy or political contextual factors. Rather, the near-demise of proportionality
(and, with it, robust constitutional review) was made possible by a lack of a clear sense of the doctrinal foun-
dations of proportionality (and, indeed, of constitutional rights review generally), and the relative roles of the
courts and the legislature therein. As a result, there is a risk that the courts’ important role in safeguarding
constitutional rights has been minimised to near vanishing point. This article aims, through an analysis of
the case law and its foundations, to explain how this came to be, and hence highlight important issues which
Malaysian constitutional law must grapple with if meaningful rights review is to take place.

The Federal Constitution of Malaysia sets out various fundamental liberties' with which all state
action must be compatible.” But the Federal Constitution does not clearly state a test for constitu-
tionality. * It provides several examples of what the test is #ot,” but does not tell us what the test is.

Following a ‘tortuous’ process of development,” the Malaysian courts embraced proportionality
as the dominant test for compliance with constitutional rights. Under this test, legislation that
engages a constitutional right is only constitutionally valid if

*BA (Jurisprudence) (Oxon), BCL (Oxon); Advocate and Solicitor (Singapore). Assistant Professor of Law, Yong Pung
How School of Law, Singapore Management University. I am grateful to the two anonymous reviewers for their helpful com-
ments, particularly those indicated at various points below. I am also grateful to Mr Fabian Graf and Mr Leon Vincent Chan
for their capable editorial work. All errors and omissions remain my own.

'Federal Constitution of Malaysia (Federal Constitution), arts 5-13.

%ibid art 4.

*Benjamin Joshua Ong, ‘Proportionality in Malaysia: New Dawn or “Merely Obiter”?, in Po Jen Yap (ed), Proportionality
in Asia (Cambridge University Press 2020) 105, 105.

“*For example, the Federal Constitution explicitly states that a law cannot be struck down for violating the right to freedom
of movement merely on the ground that it ‘does not relate’ to ‘the security of the Federation or any part thereof, public order,
public health, or the punishment of offenders’. See Federal Constitution, art 4(2)(a) read with art 9(2).

>Ong (n 3) 139.
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(i) the legislative objective is sufficiently important to justify limiting a fundamental right; (ii)
the measures designed to meet the legislative objective are rationally connected to it; and (iii)
the means used to impair the right or freedom are no more than is necessary to accomplish the
objective.®

According to this writer’s chapter in a 2020 book on Proportionality in Asia, while the status of
the proportionality doctrine was initially unclear, the Federal Court (Malaysia’s highest court) even-
tually ‘ma[d]e abundantly clear ... that proportionality is to be applied rigorously and not merely
given lip service’.” This took place in the 2019 case of Alma Nudo Atenza where the court held that
‘when any State action is challenged as violating a fundamental right ... the action must meet the
test of proportionality’.® However, as for lower courts, this writer wrote that ‘only time will tell
whether the proportionality doctrine in Malaysia is doomed to a hopeless cycle in which the
Federal Court lays down authoritative guidance which the lower courts then misunderstand, misap-
ply, or simply ignore.”

By the time the book had been published, the state of the law had become the opposite of what
this writer said it was. While lower courts came to embrace proportionality analysis, the Federal
Court, in Letitia Bosman,'® turned its back on proportionality in favour of a doctrine of extreme
permissiveness to state authorities. Subsequent Federal Court decisions warrant, at best, a sense
of cautious optimism for the future of constitutional rights review in Malaysia.

This volte-face is so striking that it needs to be chronicled and explained. But it also prompts
reflection on deeper questions. Is the change a bad thing? One might ask:'' why does it matter
whether the Malaysian courts embrace proportionality analysis or not? Indeed, one theme of the
2020 book was that, while proportionality is the ‘the most ubiquitous legal doctrine relied upon
by judges in rights-adjudication’,'* it is by no means the only possible doctrine. There are jurisdic-
tions, such as Bangladesh and the Philippines, in which the courts apply proportionality analysis in
substance even though not in name."> There could also be other means of paying heed to consti-
tutional rights, as in Singapore (a useful comparator given textual similarities between rights provi-
sions in the Singaporean and Malaysian Constitutions) where the courts ask whether the state had
‘due regard’ for constitutional rights.'*

This article is concerned not with which of these means Malaysian law should adopt, but rather
with the perils of not adopting any substantial means of constitutional rights review — despite the
pride of place that Malaysian law has (at least in some cases) given to proportionality. The problem
is this: if proportionality has been swept away and nothing has emerged to replace it, then Malaysian
law is left with no system of constitutional rights adjudication that is fit for purpose. Instead, the

SAlma Nudo Atenza v Public Prosecutor [2019] 4 ML] 1 (FC) at [118], citing Sivarasa Rasiah v Badan Peguam Malaysia
[Malaysian Bar Council] [2010] 2 ML] 333 (FC) at [30], which in turn cited Elloy de Freitas v Permanent Secretary of Ministry
of Agriculture, Fisheries, Lands and Housing [1999] AC 69 (UKPC) 80G, which in turn cited Nyambirai v National Social
Security Authority [1996] 1 LRC 64 (Supreme Court, Zimbabwe) 75e.

7Ong (n 3) 135.

8Alma Nudo Atenza (FC) (n 6) [119].

°Ong (n 3) 139.

197 etitia Bosman v Public Prosecutor [2020] 5 MLJ 277 (EC).

"' As has an anonymous reviewer, for whose thoughtful comments I am grateful.

2pg Jen Yap, ‘Proportionality in Asia: Joining the Global Choir’, in Po Jen Yap (ed), Proportionality in Asia (Cambridge
University Press 2020) 3, 3, citing Alec Stone Sweet & Jud Mathews, ‘Proportionality Balancing and Global Constitutionalism’
(2008) 47 Columbia Journal of Transnational Law 72.

*See Md Rizwanul Islam, ‘Reasonableness as Proportionality: More Intrusive Scrutiny in Civil-Political Matters than
Socioeconomic Ones?, in Po Jen Yap (ed), Proportionality in Asia (Cambridge University Press 2020); Bryan Dennis
Gabito Tiojanco, ‘Importing Proportionality through Legislation: A Philippine Experiment’, in Po Jen Yap (ed),
Proportionality in Asia (Cambridge University Press 2020).

“Vijaya Kumar s/o Rajendran v Attorney-General [2015] SGHC 244, [38]. At present, though, it is not entirely clear what
the test is for determining whether the ‘regard’ given by the state has risen to the level of what is ‘due’.
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impression one often gets is that the courts can play a merely minimal role, with little meaningful
checks on exercises of state power that burden constitutional rights.

I aim to explore how this has happened and, in turn, how the law may be improved. My aim will
not be to produce a complete proposal as to how constitutional rights adjudication in Malaysia
should take place. My aim is simply to demonstrate that it has not taken place in a consistently
robust manner, and explain why this is so, with a view to aiding future conversations on how
the law may be improved.

After remarking on my methodology in more detail, I aim to critically chronicle the development
of constitutional rights review in Malaysian law up to the high-water mark of proportionality in
Alma Nudo Atenza and subsequent decisions of the High Courts (Malaysia’s first-instance superior
courts) that followed suit. The focus will be on proportionality, not because that is necessarily the
best means of rights adjudication, but because it is the one on which Malaysian courts have most
recently concentrated. As we will see, while it may appear that proportionality had at least been
firmly entrenched in Malaysian law, there were lingering problems; chief among these is the lack
of a clear justification for proportionality analysis. This, in turn, reveals a lack of a clear theoretical
sense of constitutional rights review generally, and the relative roles of the courts and the legislature
therein.

These problems reared their head in the Federal Court’s decision in Letitia Bosman, which, while
not denying the existence of the proportionality doctrine, at best denuded it of all force and, at
worst, side-stepped it altogether. The result was a form of rights review that reduced the courts’
role to a merely clerical one, asking whether an act that engages constitutional rights was enacted
by Parliament in the proper form. After examining how and why this turn took place, I will examine
subsequent Federal Court jurisprudence in the penultimate section, which demonstrates that rights
review in Malaysia faces a quite uncertain future because of the problems mentioned earlier.

As we have seen above, proportionality is not the only method of rights adjudication. But propor-
tionality is important in Malaysian constitutional law — and, hence, it is the lens through which we
will conduct much of the analysis in this article — because it has been touted as the prime method.
The Federal Court has called it ‘an essential requirement of any legitimate limitation of an
entrenched right’."”” To illustrate why this is so, it will be useful to discuss the rights provisions
in the Federal Constitution and then catalogue the various tests for compatibility with constitutional
rights provisions other than proportionality.

With a few exceptions,'® rights provisions in the Federal Constitution have a two-part format:
they set out a right, then permit state interference with the right, but only on certain grounds
(for example, ‘Parliament may by law impose’ on the freedom of association ‘such restrictions as
it deems necessary or expedient in the interest of the security of the Federation or any part thereof,
public order or morality’)'” or in a certain manner (for example, ‘No person shall be deprived of his
life or personal liberty save in accordance with law.’)'®

Faced with such rights provisions, the Malaysian courts could conceivably apply one of four pos-
sible approaches. The first, and weakest, involves merely asking whether a law has been passed by

>Alma Nudo Atenza (FC) (n 6) [120].

'SThere are rights provisions that absolutely prohibit some form of state action - for example, Article 6(1) of the Federal
Constitution states: ‘No person shall be held in slavery’, without setting out situations in which slavery is permitted. If a case
involving Article 6(1) were to go to court, the main question would be whether some state action amounts to slavery, but not
whether slavery is permitted.

7Federal Constitution, art 10(2)(c) read with art 10(1)(c).

"¥ibid art 5(1).
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the Legislature in accordance with certain criteria of formal validity (for example, whether royal
assent has been given).'” The problem with this approach is clear: it reduces the courts to playing
a merely clerical role of ensuring that the right number of votes were cast in Parliament and the
right signature appears on the bill. Moreover, it would make a mockery of the fundamental liberties
provisions since their very purpose is to impose legal limits on legislative action beyond merely for-
mal ones - otherwise, the fundamental liberties provisions might as well not exist.

Second, the courts could ask whether Parliament, in its deliberations, had regard to the need to
uphold the fundamental liberties. After all, Members of Parliament are oath-bound to ‘preserve,
protect and defend’ the Federal Constitution.”® The problem is that the Federal Constitution
expressly forecloses many such arguments. For example, the ‘validity of any law shall not be ques-
tioned’ merely on the ground that, say, it engages the Article 10(1) rights to freedom of speech,
assembly, or association, but the restrictions it imposes on that freedom ‘were not deemed necessary
or expedient by Parliament for the purposes mentioned in that Article’?' Clearly, the courts are
forbidden from attempting to read Parliament’s mind or peer into its thought process. Besides,
given the aforementioned oath, it would be nearly impossible to prove that Parliament has not
directed its mind to the fundamental liberties. Surely, if Parliament made such an omission, it
would at least take steps to give the impression that it did.

Third, the courts could ask what the subject-matter of the legislation is. For example, they could
say that a law that engages the freedom of expression is constitutionally valid if, objectively speaking,
it has some link with the ‘security of the Federation’, ‘public order’, or ‘morality’. However, there are
two problems with this approach. First, such an approach is not applicable to certain rights such as
in Article 5(1) of the Federal Constitution, which define permissible state restrictions not in terms of
their subject-matter, but instead more vaguely in terms of whether they are ‘in accordance with law’.
Second, the stated categories of subject-matter are very broad indeed; it is not at all difficult to make
out some relation with one of those categories. For example, according to the courts, the term “pub-
lic order’ encompasses everything from ‘danger to human life and safety’ to the ‘disturbance of pub-
lic tranquillity’ to ‘public health’,”* as long as it pertains to the ‘even tempo of the life of the
community taking the country as a whole or even a specified locality’.’® Even an act affecting
‘merely an individual leaving the tranquillity of the society undisturbed” can fall within the ambit
of ‘public order’, if it ultimately has some effect (even if indirect) on society generally.**

Fourth, the court could ask about the effect of the legislation in question on fundamental liber-
ties. Various flavours of this approach have emerged in Malaysian law. One old approach (which has
since fallen into disuse) involves asking whether legislation makes the exercise of a constitutional
right ‘ineffective or illusory’>® Another is the proportionality test.

These are not necessarily the only possibilities. In particular, an additional possibility is that the
courts could apply a relatively permissive approach when reviewing legislation, but apply a stricter
standard when reviewing the constitutionality of executive action taken pursuant to that legislation.
For example, the courts could hold that any law requiring a police permit for a public assembly to be
held is constitutionally valid, but then subject individual decisions by the police to withhold (or
impose conditions on) a permit to stricter analysis. However, it appears that the Malaysian courts
have yet to explore the possibility of such an approach.

'%ibid art 66. For an example of a case applying such an approach, see Arumugam Pillai v Government of Malaysia [1975] 2
MLJ 29 (EC).

20Federal Constitution, Sixth Schedule, para 2.

2!Bederal Constitution, art 4(2).

*2Re Application of Tan Boon Liat @ Allen [1976] 2 MLJ 83 (HC) 86D-G (right column).

2ibid 87A-B (left column).

*4ibid 87C-E (left column).

*See text surrounding n 57 below.
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So there is a diversity of possible approaches toward rights adjudication (even after discounting the
patently incorrect ones). Nonetheless, proportionality deserves special attention for several reasons.

First, the Malaysian courts have drawn special attention to it. Even when they have arguably not
performed proportionality analysis in substance, they have often at least seen the need to purport to
do so.

Second, a positive case can be made in favour of proportionality analysis. Proportionality pro-
vides a structure - as Stone Sweet and Mathews put it, an ‘analytical procedure’*® - through
which ‘counsel [can] sequence their arguments’>” and courts can not only justify individual deci-
sions, but also ‘rationalize and defend rights review’ more generally.”® Moreover, this structure is
particularly suited to constitutional rights adjudication, which very often requires a court to balance,
in a coherent manner, a right and the grounds on which the state is entitled to limit the right.*

At this point, caution is needed. Some may also seek to justify proportionality analysis on nor-
mative grounds. Indeed, there are some normative benefits which are inherent in any flavour of pro-
portionality analysis, such as the idea that proportionality creates a ‘culture of justification™®
according to which ‘every exercise of power is expected to be justified’.>’ As a matter of principle,
it is not difficult to disagree,”” but others have proffered normative justifications for proportionality
such as that it promotes the value of (a particular conception of) the ‘individuality and the dignity
of the human being’.** These create a particular danger, because such values are not universal (or
universally conceived of in the same way). If one were to seek to justify transplanting a proportion-
ality doctrine into a given jurisdiction on the basis of such values, one could easily be rebuffed by
pointing out such differences in values.

Nonetheless, while proportionality - like any exercise in constitutional rights adjudication - is
not value-neutral, it does not necessarily import a particular set of values. As Yap points out, pro-
portionality is a ‘doctrinal construction and an analytical procedure’, but it ‘does not - in itself -
produce substantive outcomes’ because everything comes down to judges’ particular ‘choices’
about how to perform proportionality analysis.’* In addition, to the extent that proportionality is
necessarily value-laden, those values are simply those drawn from the Constitution itself.*”

Therefore, this writer, like Stone Sweet and Mathews, does not see proportionality as a ‘miracle
cure-all that will make hard constitutional questions easier to answer’.”® Neither is it this writer’s
view that proportionality analysis is desirable merely because the state is (to put it crudely) less likely
to win. There is nothing intrinsically right about state action being found constitutionally valid.
Indeed, we should be worried if it is not.”” But what is important is that, if the state wins, it

2Stone Sweet & Mathews (n 12) 77 (emphasis removed).

27Yap (n 12) 4, citing Stone Sweet & Mathews (n 12) 88-89.

28Stone Sweet & Mathews (n 12) 78.

Zibid 90-92.

*Iddo Porat & Moshe Cohen-Eliya, Proportionality and Constitutional Culture (Cambridge University Press 2013) 111,
cited in Yap (n 12) 5. The term ‘culture of justification’ is to be credited to Etienne Mureinik, ‘A bridge to where?
Introducing the Interim Bill of Rights’ (1994) 10 South African Journal of Human Rights 31, 32, cited in Porat &
Cohen-Eliya (n 30) 111-112.

*'Mureinik (n 30) 32.

*20f course, that is not to say that the justification for such a principle is necessarily immediately obvious. For a defence of
the culture of justification, see Kai Moller, Tustifying the culture of justification’ (2019) 17 International Journal of
Constitutional Law 1078.

*ibid, quoting Elk Grove Unified School District v Newdow 542 US 1, 41 (2004).

34Yap (n 12) 4.

*>That is, from the particular scheme in the Constitution that ‘demarcate[s] the boundaries of the governmental sphere of
action’. See Porat & Cohen-Eliya (n 30) 118.

*Alec Stone Sweet & Jud Matthews, ‘All Things in Proportion? American Rights Doctrine and the Problem of Balancing’
(2010) 60 Emory Law Journal 797, 801.

*See generally the remarks of James Bradley Thayer, John Marshall (Houghton Mifflin 1901) 108-110.
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does so because the court has scrutinised its reasoning and/or conclusions and found them
adequate, and not merely because some merely formal test has been passed.

That said, proportionality has become a locus of contemporary debates about constitutional
adjudication in Malaysia. This has led to problems, because courts which do not favour proportion-
ality analysis are left without a robust method of rights adjudication. In some cases, the courts
incant the word ‘proportionality’, but their analysis collapses into the first, second, or third of
the methods of rights adjudication mentioned above — which, for reasons already explored, is prob-
lematic because it risks reducing the judicial role to the vanishing point. In others, the courts have,
in abandoning proportionality (whether in substance or in name), thrown the baby out with the
bath-water and failed to perform any meaningful review of legislation vis-a-vis constitutional rights.

While there would in principle be nothing wrong with abolishing proportionality analysis, pro-
ponents of removing proportionality analysis risk being seen as undermining these worthy aims
unless they provide a viable alternative means to achieve them.

On a more prosaic note, the value of consistency demands that any judicial departure from estab-
lished doctrine be justified, or, at the minimum, recognised as a departure. Perhaps proportionality exists
as a legal doctrine, or perhaps it does not. It may even be that proportionality analysis applies in certain
cases but not others, or applies with a variable level of intensity depending on certain factors. But the
rule of law would suffer if — as is presently the state of play in Malaysian law - it is not even possible to
state with certainty the law surrounding constitutional adjudication. As the Federal Court put it in 2012:
It is of supreme importance that people may know with certainty what the law is ... Little respect will
be paid to our judgments if we overthrow that one day which we have resolved the day before. “We
cannot say that the law was one thing yesterday but is to be something different tomorrow.”**

One might respond™ that what appears to be inconsistency in judicial decisions, or a failure to perform
proportionality analysis in anything more than name, is merely the manifestation of a diversity of judicial
philosophies toward rights adjudication. Of course, judges do not all think the same way, and indeed the
law would suffer if they did. But the value of judicial disagreement lies in the fact that that disagreement is
reasoned, and not merely asserted. Unfortunately, it appears that there are not even agreed ground rules or
principles as to the very point of constitutional review, and when the courts have eroded rights adjudica-
tion, they have not even squarely confronted that this is the result of their doctrinal developments.

One might also speculate on possible reasons why the proportionality doctrine might or might not
apply in certain categories of cases depending on the subject-matter. This writer would decline to do
so. It would, of course, be possible to attempt to spot patterns, and perhaps even to isolate them from
other variables such as judicial philosophy. Nonetheless, this article focuses on legal doctrine as articu-
lated in the cases, and not so much on possible reasons underlying the articulation of the conclusion.
After all, if one were to speculate that the courts are reluctant to apply proportionality in (say) cases
involving politicians, one may as well speculate that the courts would have an incentive to disguise the
bias (for such speculation is, in substance, an allegation of bias) by cloaking it in the language of pro-
portionality. Therefore, this article takes the case law at its highest, presuming that each judgment
represents the judge’s best attempt to decide each case in accordance with the product of the best
attempt to say what the law is, and, where appropriate, critiques the judgment on that basis.*’

38Kemjaan Malaysia v Tay Chai Huat [2012] 3 MLJ 149 (FC) [35], citing West Midland Baptist (Trust) Association Inc v
Birmingham Corporation [1970] AC 874 (UKHL) 899, and also apparently quoting R v Inhabitants de Haughton (1718) 93
ER 399, 1 Str 83.

*As has one anonymous reviewer, for whose insightful comments I am grateful.

“OAfter all, a function of legal scholarship is not only to observe the behaviour of legal institutions (including courts), nor
only to give an explanatory account of it as a phenomenon, but also to analyse and comment on it with a view to its
improvement.
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Of course, this is not to deny the impact that contextual factors can have on the case law. The
literature identifies the relevant context as the lingering spectre of the 1988 Malaysian judiciary
crisis.*' The crisis began when several judges were impeached and removed from office after the
then-Lord President of the Supreme Court of Malaysia, Tun Salleh Abas, wrote to the Yang
di-Pertuan Agong (the King) expressing concern about comments made by Prime Minister
Dr Mahathir Mohamad about the judiciary.** The Prime Minister retaliated by initiating the pro-
cess to have the Lord President removed from office.*’ Five judges granted the Lord President’s
application for an order restraining the removal process; they were suspended and two were even-
tually removed from office. The Lord President himself was eventually removed. These, says
Sinnadurai, ‘were the most shocking incidents to affect the judiciary ... the safeguard against execu-
tive interference on the judiciary were destroyed’.**

One might suppose that courts would decide cases involving certain topics with this incident in
mind. But the evidence does not support that theory. The recent case in which a majority of the
Federal Court repudiated proportionality in all but name — Letitia Bosman — involved drug traffick-
ing. Even if one calls this a politically sensitive area, one must note that the next most recent case in
which the Federal Court embraced proportionality analysis — Alma Nudo Atenza — was also about
drug trafficking. Even in cases involving political rights, such as the freedom of (political) expres-
sion, the courts do not uniformly refuse to engage with proportionality. For example, in Hilman -
which concerned a ban on university students from ‘expressing support for or sympathy with or
opposition to... any political party’ - the majority considered proportionality while the minority
did not.*> In Nik Nazmi, another case involving a political assembly, the Court of Appeal unani-
mously ruled in the applicants’ favour and against the state.*®

In short, contextual factors do not fully explain why the Malaysian courts have ‘t[aken] an
unsteady approach to constitutional adjudication’, sometimes ‘assertive’ or ‘empowered’, and some-
times doing an ‘about-face’.*” Therefore, I will undertake a primarily doctrinal approach instead,
focusing on the courts’ reasoning and whether it stands up to scrutiny.

There was a time when the Malaysian courts read the fundamental rights provisions as creating
mostly formal, and rarely substantive, constraints on legislative power.

Take, for example, the freedom of expression. Article 10(1)(a) of the Federal Constitution pro-
vides that ‘every citizen has the right to freedom of speech and expression’, but Article 10(2)(a)
states that ‘Parliament may by law impose’ on this right ‘such restrictions as it deems necessary
or expedient’ for various purposes (such as ‘public order’ and ‘morality’). In the 1994 case of
Pung Cheng Choon, the Supreme Court (as the Federal Court was then known) held that ‘the
scope of the court’s inquiry is limited to the question whether the impugned law comes within
the orbit of the permitted restrictions’.*® The court inquired into whether the law (ostensibly)
had some link with ‘public order’ or ‘morality’. But the court would not go further and ask whether

41Yap (n 12) 15-16; Yvonne Tew, Constitutional Statecraft in Asian Courts (Oxford University Press 2020) 57-59.

“2Tew (n 41) 57-58. For details, see F A Trindade, “The Removal of the Malaysian Judges’ (1990) 106 Law Quarterly
Review 51; Visu Sinnadurai, ‘The 1988 Judiciary Crisis and its Aftermath’, in Andrew Harding and HP Lee (eds),
Constitutional Landmarks in Malaysia: The First 50 Years 1957-2007 (LexisNexis 2007) 173.

*0n the account of Sinnadurai (n 42) 182, ‘the Prime Minister himself, Dr Mahathir, played a role in initiating the action
against Tun Salleh’.

*ibid 185.

> Muhammad Hilman bin Idham v Kerajaan Malaysia [Government of Malaysia] [2011] 6 MLJ 507 (CA).

4Nik Nazmi bin Nik Ahmad v Public Prosecutor [2014] 4 ML] 157 (CA).

“Tew (n 41) 62-64.

“Bpyblic Prosecutor v Pung Chen Choon [1994] 1 ML] 566 (SC) 575G.
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the law was reasonable or proportionate. The courts in later cases followed suit, and therefore their
role in constitutional rights review was often merely clerical.

Moreover, as we have seen, Parliament could even omit to direct its mind to whether that state
interest is really engaged. For example, the Federal Constitution expressly states that a law may not
be struck down as violating the rights to freedom of speech, assembly, or association merely because
Parliament did not really consider it ‘necessary or expedient’ to pass that law.*’

Then came the 1996 case of Tan Tek Seng,”® where the Court of Appeal (Malaysia’s intermediate
superior court, between the High Courts and the Federal Court) mentioned proportionality for
the first time. This began the first of what this writer has called five ‘waves’ of cases. In the first
two ‘waves’, the courts developed what appears to be proportionality doctrine and cemented it in
Malaysian constitutional law.”" But after the judge largely responsible for these developments,
Justice Gopal Sri Ram, retired, it became clear that the foundations of proportionality analysis
were not as solid as they first appeared.”® In the third ‘wave’ of cases, ‘[sJome Court of Appeal
cases simply ignored Federal Court jurisprudence on proportionality; some purported to apply pro-
portionality but failed to do so properly; others applied proportionality reasoning in a more rigor-
ous manner.’”

This writer identified two main problems. First, the textual basis for proportionality analysis was
unclear, and it was not clear precisely which constitutional rights were amenable to proportionality
analysis. Second, even when the case law purported to apply a proportionality test, it did not always
do so clearly.”

There is a third problem. A close examination of the cases discloses little reasoning as to why any
doctrine of proportionality should apply. There was, to be sure, the statement that Parliament can-
not possibly be ‘free to impose any restriction [on constitutional rights] however unreasonable that
restriction may be’.”> But why should proportionality be the solution? The proportionality doctrine
had no basis in either authority, principle, or the constitutional text; the cases merely asserted that it
applied. This, in turn, gave rise to two more problems. First, in later waves of cases, the courts could
sweep away proportionality (and, for reasons that will be explained later, other forms of substantive
rights review) by exposing that proportionality rested on foundations of sand. Second, even when
proportionality analysis does apply, because it is not clear why it does, the courts lack a clear sense
of principle as to how to apply it.

Consider Tan Tek Seng, in which Gopal Sri Ram JCA attached importance to the ‘all pervading’>
equality clause in Article 8(1) of the Federal Constitution. He asserted that the main principle is this:

When the constitutionality of State action; be it legislative ... or administrative; is called into
question on the ground that it infringes a fundamental right, the test to be applied is, whether
that action directly affects the fundamental rights guaranteed by the Federal Constitution, or
that its inevitable effect or consequence on the fundamental rights is such that it makes
their exercise ineffective or illusory.””

“See, for example, Mat Shuhaimi bin Shafiei v Public Prosecutor [2014] 2 ML]J 145 (CA) [98].

Tan Tek Seng v Suruhanjaya Perkhidmatan Pendidikan [Education Service Commission] [1996] 1 ML]J 261 (CA).
*'Ong (n 3) 107-116.

*2ibid 117.

ibid 125.

*4ibid 117-128.

55Dr Mohd Nasir bin Hashim v Menteri Dalam Negeri Malaysia [Minister for Home Affairs] [2006] 6 MLJ 213 (CA) [5].
5Tan Tek Seng (n 50) 282A.

*’ibid 283B.
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In support of this, Gopal Sri Ram JCA cited an older Supreme Court case, Nordin,”® which in
turn cited an Indian case called Mian Bashir,”® which in turn cited another Indian case called
Maneka Gandhi.*

However, Gopal Sri Ram JCA then went on to cite Maneka Gandhi for another proposition,
namely, that Article 14 of the Indian Constitution (equivalent to Malaysia’s Article 5(1) of the
Federal Constitution) contains a ‘great equalizing principle’ that should be interpreted not in a ‘nar-
row, pedantic or lexicographic’ manner, but rather having regard to the ‘all-embracing scope and
meaning’ of equality. This, in turn, meant that ‘Art 14 strikes at arbitrariness in State action and
ensures fairness and equality of treatment’, which in turn demanded ‘reasonableness’.®'

So it appears that Gopal Sri Ram JCA - then a Court of Appeal judge, bound by the Supreme
Court’s decisions - treated the decision in Nordin as importing everything that Maneka Gandhi said
into Malaysian law: ‘By reason of the decision of our Supreme Court in Nordin’s case I do not think
it is open to me to ignore the new approach to the construction of art 8(1)."** The problem is that
the Supreme Court in Nordin said no such thing. It made no reference to Article 8 of the Federal
Constitution, nor to ‘equality’ or the prevention of ‘arbitrary’ state action.

In other words, in asserting that the Federal Constitution demanded that state action be proportion-
ate, the Court of Appeal in Tan Tek Seng made a bare appeal to authority. However, the authority did
not even support the principle that the Court of Appeal said it did. Maneka Gandhi did not speak of
proportionality, save to say that extreme disproportionality could mean that a right was for all intends
and purposes ‘abridge[d] or take[n] away’.®’ This is not Nyambirai/de Freitas-style proportionality
either in form or in substance. Nordin, meanwhile, did not mention proportionality of any sort at all.

In short, Tan Tek Seng provided neither a normative basis for proportionality, nor even a basis
for it grounded in stare decisis. Neither did the next case, Nasir.>* There, Gopal Sri Ram JCA
claimed that another Court of Appeal judge had applied a ‘principle of substantive proportionality’
in another case, Menara PanGlobal.®® That case concerned a challenge to a decision of the Industrial
Court, which held that an employer was justified in dismissing its employee. The Court of Appeal
did not apply any proportionality test. Instead, it applied a test of irrationality. The Court of Appeal
held that the decision to dismiss the employee was not ‘irrational’ because it was ‘proportionate’.*® It
does not follow that a decision may be struck down on the ground of disproportionality, because not
all disproportionality necessarily amounts to irrationality.

Gopal Sri Ram JCA also cited an Indian case, Om Kumar. There, the Indian Supreme Court
remarked obiter that Article 14 of the Indian Constitution calls for a proportionality test.”” But it
only said that proportionality is called for (a) when a constitutional right that expressly allows only
‘reasonable’ restrictions on the right is engaged; or (b) when the right engaged is the right to equality.
By contrast, the right at stake in Nasir was not the right to equality, and no Malaysian constitutional
rights provision provides that the state may only burden the right with ‘reasonable’ restrictions.

In short, all that Nasir boils down to is a bare assertion that restrictions on rights must not be
rendered ‘illusory’; must be ‘reasonable’, and hence must be ‘proportionate’.®® What is lacking is an
explanation of how these concepts — only the first of which finds grounding in authority - relate to

*8Dewan Undangan Negeri Kelantan [Kelantan State Legislative Assembly] v Nordin bin Salleh [1992] 1 MLJ 697 (SC)
712G, cited in Tan Tek Seng (n 50) 283C.

Mian Bashir Ahmad v State of Jammu and Kashmir AIR 1982 J&K 26 [101], cited in Nordin (n 58) 712C-D.

Maneka Gandhi v Union of India AIR 1978 SC 597 [70] (see also [126]), cited in Mian Bashir (n 59) [102].

*"Tan Tek Seng (n 50) 2831-284E, citing Maneka Gandhi v Union of India AIR 1978 SC 597 [56].

2Tan Tek Seng (n 50) 285B.

SManeka Gandhi (n 60) [86].

%4Nasir (n 55).

ibid [8], citing Menara PanGlobal Sdn Bhd v Arokianathan a/l Sivapiragasam [2006] 3 ML] 493 (CA).

%Menara PanGlobal (n 65) [42].

Om Kumar v Union of India ATR 2000 SC 3689 [32], cited in Nasir (n 55) [8].

8Nasir (n 55) [11].
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each other. And, as Ong pointed out earlier, it is not clear how the Court of Appeal’s analysis in
Nasir amounts to proportionality analysis.

In short, the early cases which claim to be about proportionality, on closer examination, only say
that the state may not completely nullify a constitutional right. The foundations” which later cases
were built on, then, were made of sand. The first-wave cases disclose no basis for the proportionality
doctrine in the constitutional test, authority, or principle.

The same may be said of the ‘second wave’ of cases, which cite nothing more than the ‘“first wave’
of cases (and cases citing those cases) as authority for the proportionality test. There is, at most, an
assertion that proportionality applies by virtue of Article 8(1) of the Federal Constitution,®” backed
up by an equation — without support - of the concepts of ‘equality’, ‘reasonableness’, the prevention
of ‘arbitrariness’, and proportionality. To the extent that these assertions are supported by foreign
case law, that case law may be distinguished. For example, in Sivarasa, the Federal Court cited the de
Freitas case,’® which hung the proportionality test on the peg of a constitutional provision that
restrictions on a right had to be ‘reasonably justifiable in a democratic society’””’ — words that do
not appear in the Malaysian Federal Constitution.

These problems are not merely academic. The key issue was that the proportionality test rested on
foundations of sand - on assertions, not on arguments of principle, nor even on sound appeals to
well-established Malaysian authority. Meanwhile, there had emerged no sound alternative to anchor
constitutional rights adjudication in the event that the sand gave way. As a result, when the ‘third
wave’ of cases — decided after the architect of the first two waves, Justice Gopal Sri Ram, retired -
washed the sand away, Malaysian law was left with no established robust approach to constitutional
adjudication.

Recall that the proportionality doctrine was based on the assumption that ‘reasonable’ means
‘proportionate’. But as the Court of Appeal recognised in Yuneswaran,”* Malaysian constitutional
rights provisions do not even call for ‘reasonableness’ analysis. Meanwhile, the old ‘ineffective or
illusory’ test had withered away, having been obscured by the first- and second-wave cases on ‘pro-
portionality’. The upshot was that — as this writer put it - ‘legislation is proportionate as long as it is
passed by Parliament and has (or purports to have) some legitimate purpose’.”> The court’s role was,
once again, reduced to a merely clerical one.

Yuneswaran demonstrates the dangers of a court laying down a test (say, proportionality) with-
out foundation. When another court exposes the lack of foundation, it over-corrects against what it
sees as a lack of fidelity to the constitutional text by instead applying an extreme textualist view,
shorn of attention to matters of principle such as the need for the judiciary to play a meaningful
role in constitutional rights review and not merely a clerical one. In Yuneswaran, the Court of
Appeal did just that: it swept away not only the proportionality test, but also other possible tests.
So, while the fourth wave of cases ‘rehabilitate[d]’ the proportionality doctrine,”* the cases did little
more than to cite the cases in the first two waves, flaws and all. In other words, all the Federal Court
did was - again - to assert that proportionality analysis was to apply, without explaining why. The
foundations laid were, once again, only foundations of sand.

Lee Kwan Woh v Public Prosecutor [2009] 5 MLJ 301 (FC) [12] and Sivarasa Rasiah (n 6) [19] describe proportionality
as being ‘housed’ within art 8(1).

7Ode Freitas (n 6) 684E cited in Sivarasa Rasiah (n 6) [28] and de Freitas cited Nyambirai (n 6) 75e.

"'de Freitas (n 70) 684D.

72Public Prosecutor v Yuneswaran a/l Ramaraj [2015] 6 ML]J 47 (CA).

73Ong (n 3) 122.

ibid 128.
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At this point, one might think that a proportionality test was not necessary, and perhaps Malaysian
law should focus on developing alternative approaches to constitutional rights adjudication” (such
as, perhaps, the old ‘ineffective or illusory’ test). Such a test might not go as far as proportionality,
but it would still allow the courts to play more than a merely clerical role. But if such a test is to
apply, then the word ‘proportionality’ should not feature in the case law at all because it would
obscure the real issue. Judges opposed to proportionality could, like the court in Yuneswaran, over-
correct by applying a test that entails no meaningful constitutional review.

But the word ‘proportionality’ reared its head again in the ‘fourth wave’ of cases. The courts
insisted on applying a proportionality doctrine, founded on the authority of the first and second
waves of cases. For example, Azmi bin Sharom, the first of the fourth-wave cases, cited the first-wave
case of Nasir and the second-wave case of Sivarasa as authority for the proportionality test.”® The
problem is — as we have seen — those cases themselves do not disclose any textual, normative, or
precedential foundation for proportionality. Neither does Azmi itself.

In the next fourth-wave case, Gan Boon Aun,”’ the Federal Court considered whether a deroga-
tion from the presumption of innocence was proportionate. This time, the Federal Court was on
firmer ground, because it tapped on long-established strands of case law, reasoned in a detailed
manner, relating to the presumption of innocence. The problem, however, is that this reasoning
was specific to the presumption of innocence, and was not a justification for proportionality analysis
generally.

So this writer was not quite right to say that Azmi and Gan should have made it ‘abundantly
clear to the lower courts that they must apply proportionality reasoning’ and to do so ‘in substance
rather than merely in form’.”® Except in a narrow category of cases (namely, those involving the
right to presumption of innocence), the fourth-wave cases - like the first- and second-wave
ones - did not disclose any clear reason why proportionality analysis should apply. Azmi is particu-
larly problematic because it asserted that a proportionality test is to apply without explaining that
that test is better than the alternatives. Nor was there any clearly articulated theory explaining why
other styles of constitutional adjudication are deficient.

We see these problems bubbling below the surface in the ‘fifth wave’ of cases, consisting of the Court
of Appeal’s and the Federal Court’s decisions in Alma Nudo Atenza. Although the Federal Court
eventually overruled the Court of Appeal, the Court of Appeal’s decision is worth studying because
it foreshadows the problems that became apparent in later cases.

By the time of the Court of Appeal’s decision, the Federal Court had not articulated a textual
basis for proportionality analysis other than that — as the second-wave cases put it — proportionality
is ‘housed’ in Article 8(1) of the Federal Constitution. That is a strained reading of Article 8(1). At
most, the Indian cases on the Indian equivalent of Article 8(1) only say that unequal treatment must
be proportionate,”” not that any incursion on a constitutional right must be proportionate.*

But let us assume that the Federal Constitution does not foreclose proportionality analysis; after
all, there are theories of constitutional interpretation that go beyond the text, and would justify
applying proportionality analysis even though it is not mentioned explicitly in the Federal
Constitution. Let us also assume that the Federal Court’s statement in Alma Nudo Atenza that

7> am grateful to an anonymous reviewer for this point.

76public Prosecutor v Azmi bin Sharom [2015] 6 MLJ 751 (FC) [41]-[43].
"7Public Prosecutor v Gan Boon Aun [2017] 3 MLJ 12 (EC).

7%0ng (n 3) 135.

Om Kumar (n 67) [32].

89See text surrounding n 67 above.
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‘when any State action is challenged as violating a fundamental right ... the action must meet the
test of proportionality’®’ is a sufficiently clear precedential basis for proportionality. Indeed, even in
Letitia Bosman - the contemporary nadir of constitutional review — the majority of the Federal
Court purported to apply proportionality analysis.

The problem is that proportionality continued to lack a normative basis — particularly, a theory of
the role of the various branches of the state in constitutional adjudication. The Federal Court’s deci-
sion in Alma Nudo Atenza, having rightly disavowed a doctrine of parliamentary sovereignty in
favour of constitutional supremacy,” left the courts with plenty of guidance about their role in pro-
portionality analysis. But the courts still had little to no guidance on the Legislature’s role. So the
status of dicta in previous cases, like the following extract from Loh Kooi Choon, remained unclear:

The question whether the impugned Act is ‘harsh and unjust’ is a question of policy to be
debated and decided by Parliament, and therefore not meet for judicial determination. To sus-
tain it would cut very deeply into the very being of Parliament. Our courts ought not to enter
this political thicket, even in such a worthwhile cause as the fundamental rights guaranteed by
the Constitution ...*

That is not merely a question of stare decisis. As the Court of Appeal’s approach in Alma Nudo Atenza
illustrates, if the language of proportionality had been well-established in Malaysian law, but a theory of
constitutional adjudication was not, then proportionality analysis could easily become a mere after-
thought. But this writer’s point is not limited to proportionality. It is a more general point: A legal system
cannot have legal rules — whether they be called ‘proportionality’, ‘reasonableness’, ‘non-illusoriness’, or
something else - relating to constitutional rights analysis without a clear sense of the underlying foun-
dation of theoretical principles; otherwise, there is a risk that the rules are applied anaemically.

The case reported as Alma Nudo Atenza involved Alma Nudo Atenza and Orathai Prommatat, who
had in separate instances been convicted of drug trafficking.** At the airport, each of them had had
with her a bag containing drugs. This fact alone was sufficient to convict each of them. To under-
stand how, it is necessary to examine various statutory provisions.

Section 39B(1)(a) of the Dangerous Drugs Act (DDA) makes it a crime to ‘traffic in a dangerous
drug’. Section 2 defines ‘trafficking’ as including a variety of actions such as ‘importing’, ‘transport-
ing’, ‘carrying’, ‘sending’, and ‘delivering’.

In seeking to prove that an accused person is guilty of drug trafficking, the prosecution has the
benefit of several evidentiary presumptions. For present purposes, two are relevant:

a. Section 37(d) of the DDA: ‘any person who is found to have had in his custody or under his
control anything whatsoever containing any dangerous drug shall, until the contrary is
proved, be deemed to have been in possession of such drug and shall, until the contrary
is proved, be deemed to have known the nature of such drug’.

b. Section 37(da) of the DDA: ‘any person who is found in possession of [a certain amount of
drugs or more] ...otherwise than in accordance with the authority of this Act or any other

81 Alma Nudo Atenza (FC) (n 6) [119].

Bibid [111].

83Loh Kooi Choon v Government of Malaysia [1977] 2 MLJ 187 (FC) 188D (left column), quoted in Yuneswaran (n 72)
[64] and Letitia Bosman (n 10) [153].

84Pendakwa Raya [Public Prosecutor] v Alma Nudo Atenza [2016] MLJU 563; [2016] 1 LNS 465; Pendakwa Raya [Public
Prosecutor] v Orathai Prommatat [2016] MLJU 941; [2016] 1 LNS 1246.
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written law, shall be presumed, until the contrary is proved, to be trafficking in the said
drug’.

In the 1998 case of Muhammed bin Hassan, the Federal Court had held that ‘it would be unduly
harsh and oppressive’ for both presumptions to operate simultaneously.®” In other words, it could
not be said that a person found to be in ‘custody’ or ‘control’ of a bag containing drugs was pre-
sumed knowingly to possess the drugs, and in turn presumed to have been trafficking in the
drugs. In so ruling, the Federal Court did not cite any constitutional provisions, but only ordinary
principles of statutory interpretation.

The Legislature subsequently inserted section 37A of the DDA: ‘Notwithstanding anything
under any written law or rule of law, a presumption may be applied under this Part in addition
to or in conjunction with any other presumption provided under this Part or any other written
law.” On this basis, the High Court convicted each of the accused persons of drug trafficking
once it was satisfied that each of them (a) had been in ‘custody or ... control’ of a bag containing
drugs, and (b) failed to rebut either presumption.

Both accused persons appealed to the Court of Appeal. Alma Nudo Atenza argued, inter alia, that
section 37A of the DDA was unconstitutional, in that it effectively reversed the burden of proof,
‘erode[d] the presumption of innocence’, and rendered the trial unfair.*®

The Court of Appeal, aware of the existence of the proportionality doctrine, cited the Federal
Court case of Gan Boon Aun.*” In that case, which also involved a statutory presumption, the
Federal Court had shown that it had ‘come to internalize the nature and purpose of proportionality
reasoning and apply it in adjudication ... in an unprecedentedly rigorous manner’.

But instead of putting proportionality front and centre, the Court of Appeal essentially adopted
the following as its first line of reasoning:

a. Article 5(1) of the Federal Constitution states: ‘No person shall be deprived of his life or
personal liberty save in accordance with law’;

b. Section 37A of the DDA is a ‘law’; and

c. Therefore, the Constitution allows a person to be deprived of his ‘life or personal liberty” in
accordance with section 37A of the DDA.

This reasoning is clearly problematic, because it means that the only restriction on the state’s
ability to deprive someone of life or liberty is that the Legislature must enact a statute saying it
can, and the court’s only role is to check whether the statute was duly enacted. This reasoning
assumes the answer to the very question that it seeks to resolve, namely, whether section 37A of
the DDA is a constitutionally valid law’ in the first place. An additional problem is that the
Court of Appeal quoted Article 5(1) of the Federal Constitution, but said nothing about Article
8(1) - a glaring omission, considering past Federal Court cases which state that the ‘test of propor-
tionality [is] housed in ... the equal protection limb of Art 8(1).%°
As startling as these propositions are, they are the implication of the following statement by the

Court of Appeal in Sivarasa Rasiah:

85 Muhammed bin Hassan v Public Prosecutor [1998] 2 ML]J 273 (FC) 289B, 2911,

8 Alma Nudo Atenza v Public Prosecutor [2017] MLJU 884; [2017] 1 LNS 979 (CA) [35].
87Gan Boon Aun (n 77).

%0ng (n 3) 130-131.

8Sivarasa Rasiah (n 6) [19], cited in Azmi (n 76).
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Learned counsel nevertheless did not dispute that the amending Act A 1457 which introduced
the double presumption rule was a valid Act enacted by Parliament. Therefore we could safely
hold that the new section 37A of the [DDA] is not illegal or ultra vires Article 5 or Article 8 of
the Federal Constitution. This is so by virtue of the operative words used in the articles ‘save in
accordance with law.”

Moreover, everything that was said about proportionality was merely a set of additional reasons
to justify this conclusion. This approach belies an underlying doctrine of de facto parliamentary sov-
ereignty (rather than substantive constitutional supremacy) according to which all the constitution
requires for an Act of Parliament to be valid is that it be ‘enacted by Parliament’.”" The Court of
Appeal did issue several remarks about proportionality. But these were merely obiter, and essentially
amount to a statement that any rebuttable presumption which is triggered upon the prosecution’s
proof of certain primary facts must pass the proportionality test:

The onus of proving the guilt of the appellant beyond reasonable doubt is still on the prosecu-
tion. The presumptions under sections 37(d) and 37(da) of the [DDA] is a rebuttable pre-
sumption [sic]. Before a presumption can safely be invoked, it is incumbent upon the
prosecution to adduce positive evidence of facts from which the presumption can be relied
on ... The rights of the defence were maintained and the appellant was given an opportunity
to rebut the presumptions on the balance of probabilities.”*

In short, the Court of Appeal appears to have thought that Gan Boon Aun stood for the principle
that statutory presumptions are constitutionally valid, despite the constitutional right to presump-
tion of innocence, as long as they (a) are triggered only upon the prosecution’s proof of certain facts,
and (b) can be rebutted by the defence’s proof of certain other facts. This is hardly adequate, for
three reasons.

First, what the Court of Appeal said would apply to any rebuttable presumption. By contrast, the
Federal Court in Gan Boon Aun explained why the particular presumption before it passed the pro-
portionality test: for instance, the presumption had to be ‘fair and necessary’, and not ‘difficult’ to
rebut, and it also mattered whether a prosecutor would face ‘difficulty ... in the absence of a pre-
sumption’ and ‘the importance of what is at stake’.”> The Court of Appeal in Alma Nudo Atenza did
not ask whether the presumptions in the DDA met these criteria.

Second, the Court of Appeal did not address the fact that while Gan concerned one statutory
presumption, Alma Nudo Atenza involved two presumptions operating concurrently.

Third, in Gan Boon Aun, the Federal Court ‘left open the possibility that, even though [the
presumption-creating statutory provision] was not in and of itself unconstitutional, a trial court’s
application of [that provision] could still be unconstitutional’’* By contrast, in Alma Nudo
Atenza, the Court of Appeal stopped at considering the proportionality of the presumptions in
the abstract, rather than considering whether the presumptions as applied in the particular case
before it would operate in a proportionate manner.

To put the Court of Appeal’s decision in Alma Nudo Atenza in perspective, it will be useful to
outline the Federal Court’s approach in Gan Boon Aun. That case concerned section 122 of the
Securities Industry Act, which created a presumption that when a company was guilty of certain

2 Alma Nudo Atenza (CA) (n 86) [36].

*libid [36].

2ibid [37], quoting Gan Boon Aun (n 77) [54].

SGan Boon Aun (n 77) [46(j)], citing Sheldrake v Director of Public Prosecutions [2005] 1 AC 264 (UKHL) [21].
*'Ong (n 3) 134-135.
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offences, then its directors and various officers were also guilty unless each ‘prove[d] that the
offence was committed without his [or her] consent or connivance and that he [or she] exercised
all such diligence to prevent the commission of the offence as he [or she] ought to have exercised’.””
In holding that that presumption was constitutionally valid, the Federal Court explained:

a. why it was necessary to punish the directors and officers (namely, that they were the very
individuals responsible for the company’s offence, but fining the company alone would
not suffice to deter them);”®

b. why the ‘deeming provision was fair and necessary’ (because, prima facie, ‘only [the
directors/officers] could have caused or motivated the offence committed by [the company]’);97
and

c. that [i]t should not be difficult for [each director/officer] to prove the absence of his knowl-
edge, consent or connivance’.”®

These are crucial points in explaining why the statute in question passed the proportionality test.
The outcome may well have been different if, for instance, it had been ‘difficult’ to rebut the pre-
sumption, or if the presumption had not been ‘fair and necessary’. Unfortunately, in Alma Nudo
Atenza, the Court of Appeal went into no such level of detail.

What is interesting is that the Court of Appeal appears to not have seen its reasoning — even the
statement that any ‘valid Act enacted by Parliament’ is constitutionally valid even if it impinges
on the rights to life or liberty - as an act of disobedience to the Federal Court’s authority that
commanded it to perform proportionality analysis. In fact, although the Court of Appeal
in Alma Nudo Atenza did not use the term ‘proportionality’ at all, it still discussed Gan
Boon Aun.

In other words, the underlying problem was that there was no general theory of constitutional
rights adjudication, nor a general idea that state action that engages constitutional rights must be
proportionate. Instead, the Court of Appeal saw Gan Boon Aun as an authority about statutory pre-
sumptions, not an authority about rights adjudication; and ultimately the Court of Appeal’s primary
line of reasoning is that any duly enacted statute allows the state to deprive anyone of life or liberty.
The Court of Appeal saw itself as applying legal rules that used the new language of ‘proportion-
ality’, but with only the old, deficient theory of de facto parliamentary supremacy.

Both accused persons appealed to the Federal Court, which unanimously held that section 37A of
the DDA was unconstitutional. That meant that only one of the two statutory presumptions could
apply. As a result, the accused persons could at most be convicted of drug possession, not drug traf-
ficking, and so faced a maximum sentence of life imprisonment, not death.”

95Reproduced in Gan Boon Aun (n 77) [6].

*%ibid [48].

“7ibid [50].

%ibid [50].

%Dangerous Drugs Act, s 39A(2). Alma Nudo Atenza was sentenced to 18 years’ imprisonment; Orathai Prommatat was
sentenced to 15 years’ imprisonment: ‘Federal Court strikes down “double presumptions” provision for drug trafficking con-
viction’ (Malaysiakini, 5 Apr 2019) <https://www.malaysiakini.com/news/471036> accessed 8 Apr 2024. They would also
have been sentenced to at least ten strokes of whipping (Dangerous Drugs Act, s 39A(2)), but for the fact that they were
not men (Criminal Procedure Code, s 289(a)).
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The Federal Court could have reached this conclusion without discussing proportionality, or indeed
any constitutional issue. Section 37(da) of the DDA provides that a person ‘found in possession’ of
certain amounts of drugs is presumed to have been trafficking in those drugs. As the Federal Court
pointed out, those words only denote a person who has been proven by evidence to have possessed
drugs, not a person who was presumed to have possessed drugs. Section 37A of the DDA does not
change that."” On this basis, alone, the convictions for trafficking could have been overturned.

So it is noteworthy that the Federal Court did not stop there, instead expressly rejecting the Court
of Appeal’s reasoning. It stated: ‘when any State action is challenged as violating a fundamental
right, such as the right to life or personal liberty under art. 5(1) [of the Federal Constitution] ...
the action must meet the test of proportionality’.'”" When the statute in question creates a presump-
tion, relevant factors include:

(a) whether the presumption relates to an essential or important ingredient of the offence;
(b) opportunity for rebuttal and the standard required to disprove the presumption; and
(c) the difficulty for the prosecution to prove the presumed fact.'*

As we have seen, such factors are precisely what the Federal Court in Gan Boon Aun considered,
but the Court of Appeal in Alma Nudo Atenza did not.

Having laid the groundwork, the Federal Court then held that section 37A of the DDA failed the
proportionality test. Because it required the accused person to ‘prove some fact on the balance of
probabilities to avoid conviction’,'” it prima facie infringed on the right to presumption of

innocence.'”* While it was rationally connected to a legitimate aim (fighting the ‘substantial and

pressing’'* problem of drug trafficking), it was disproportionate. This was because the presumptions,
taken together, ‘relate to the three central and essential elements of the offence of drug trafficking’.'*°

This placed a very heavy legal burden on the accused, which would

giv[e] rise to a real risk that an accused may be convicted of drug trafficking in circumstances
where a significant reasonable doubt remains as to the main elements of the offence.'””

In short, in the face of the

essential ingredients of the offence, the imposition of a legal burden, the standard of proof
required in rebuttal, and the cumulative effect of the two presumptions ... [i]t is far from
clear that the objective cannot be achieved through other means less damaging to the accused’s
fundamental right under art. 5 [of the Federal Constitution].'*®

The upshot of the Federal Court’s judgment was as follows. First, proportionality was now a
firmly established doctrine of Malaysian constitutional law. Second - contrary to the Court of
Appeal’s decision - a court cannot avoid engaging in proportionality analysis by reading phrases
in the Constitution such as ‘in accordance with law’ narrowly, as though the mere fact of having

19 Alma Nudo Atenza (FC) (n 6) [128]. For another explanation of the point, see Zainal bin Hamad v Public Prosecutor
[2018] 2 SLR 1119; [2018] SGCA 62 (Singapore Court of Appeal), discussing Singaporean legislation which is in pari materia.

11 Alma Nudo Atenza (FC) (n 6) [119].

19%ibid [127(e)].

193ihid [140], citing R v Whyte [1988] 2 SCR 3 (Supreme Court of Canada) [31]-[32].

194ibid [141].

195ibid [143].

1%ibid [146].

197ibid [149].

1%ibid [150]. For completeness: the Federal Court also summarily dismissed the argument that section 37A of the DDA
did not require the court to apply both presumptions (at [138]), though it did not explain why.
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been passed by Parliament in a procedurally proper manner is enough to make legislation consti-
tutionally valid. Third, the Federal Court had provided a clear example of how proportionality ana-
lysis was to apply. But the question remains: was there a clear sense of why, in principle, it should
apply, other than that the Federal Court said so?

In two post-Alma High Court cases, the High Court did perform proportionality analysis in a man-
ner that took constitutional rights seriously rather than treating them as trivial for the state to defeat.

The first case, Suresh Kumar Velayuthan,w9 involved section 13 of the Security Offences (Special
Measures) Act 2012 (SOSMA). The Act provides (with a few exceptions) that a man aged 18 or
above who is not ‘sick or infirm’ shall not be granted bail if he is charged with a ‘security offence’.!"

The applicant had been charged with a ‘security offence’. He applied for bail, arguing that section 13 of
SOSMA was unconstitutional. The High Court, in rejecting this submission, performed proportionality
analysis. It said that ‘acts of terrorism’ are so potentially dangerous that the state may respond through
‘preventive and not reactive action’.!*! The alternative would be to revoke bail only if, while on bail, the
accused person re-offends — but that would be too late to prevent the ‘grievous harm’''* that would ensue
if that second offence turned out to involve terrorism. In other words, the legislation pursued a suffi-
ciently important objective which could not be achieved through a less rights-intrusive means.

To be sure, the High Court’s decision is not beyond criticism. Why do concerns about repeat terror-
ism offences justify a blanket rule against bail? Is it not enough that the court has the discretion not to
grant bail? Moreover, at certain points, the High Court suggested that the question was whether there was
a ‘rational nexus™ ' or ‘reasonable co-relation’''* between section 13 and its objectives, rather than expli-
citly asking whether section 13 of SOSMA goes no further than is necessary to achieve its objectives.

These criticisms are valid, but the point remains: the High Court had required that the legislation
be justified in proportionality terms. There is certainly a conversation to be had about the strictness of
proportionality review, and the degree of deference owed to the Legislature.''> But, crucially, the state
had to bear the burden of justifying a restriction on fundamental rights. This is in marked contrast to
a statement that (as a different High Court judge held in another case) section 13 of SOSMA is immu-
nised from constitutional challenge on any ground by Article 149 of the Federal Constitution.''®

The application of proportionality was more straightforward in Najib Razak, which did not involve
national security."’” The accused had been charged with corruption-related offences. One issue

198y resh Kumar Velayuthan v Public Prosecutor [2020] 10 ML]J 549 (HC).

"1%Security offences’ are those in the parts of the Penal Code that are headed ‘Offences Against the State’ and ‘Offences
Relating to Terrorism’.

Y Syresh Kumar Velayuthan (n 109) [106]-[107].

"%ibid [105].

"3ibid [108].

"ibid [102].

"I am grateful to an anonymous reviewer for this point.

Y6\ Nasir Uddin v PP [2021] MLJU 523; [2021] 6 CLJ 105. It cannot necessarily be said that the High Court in Md
Nasir Uddin had failed to grasp proportionality analysis, given that the reasoning there was confined to legislation which
falls within the scope of Article 149 of the Federal Constitution. It is submitted that the precise scope of Article 149 is
still an open question: cf Saminathan a/l Ganesan v PP [2020] 7 ML]J 681, [27]-[31].

" public Prosecutor v Dato’ Sri Mohd Najib Hj Abd Razak [2020] 11 ML]J 808 (HC). While the decision in this case was
handed down a week after the Federal Court’s decision in Letitia Bosman, the former made no reference to the latter.
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involved section 50 of the Malaysian Anti-Corruption Commission Act, which provided that, in
criminal proceedings in respect of certain corruption-related offences, a person who had received
‘gratification’ ‘shall be presumed’ to have done so ‘corruptly’. The question was whether ‘shall be
presumed’ meant that the court had to apply the presumption, or merely that the court could
apply it.!"®

The High Court concluded that it could choose whether or not to apply the presumption.''” In
support of this view, the High Court drew from Alma Nudo Atenza the notion that the court must
‘consider the proportionality of applying a ... presumption’ and only apply it if it appears ‘neces-
sary’'*” to do so for the purpose of ‘address[ing] the unfairness prevailing from the near impossi-
bility of demonstrating a relevant fact’.'' And even then, there must be a ‘clear notification made to
the accused that the presumption has been invoked against him when the accused is called to enter
his defence’.'*

This is noteworthy because the High Court did not make the same mistake as the Court of
Appeal in Alma Nudo Atenza did, namely, to assume that if a presumption is constitutionally
valid in the abstract, then it must be constitutionally valid as applied in any case.

For completeness, it is worth stating that the fact that the accused was a former Prime Minister is
irrelevant. The High Court did not trigger the presumption'*’ — which would have operated against

the accused - yet ended up convicting the accused anyway.

By now, the Federal Court had clearly stated that ‘when any State action is challenged as violating a
fundamental right ... the action must meet the test of proportionality’.'** It had laid down a
three-step proportionality test'>> and demonstrated how a court may apply this test having regard
to various relevant factors.'*® The High Court had followed suit and applied proportionality analysis
in substance. The reasoning in these cases clearly does not, like the Court of Appeal’s reasoning in
Alma Nudo Atenza, reduce the judicial role in rights adjudication to a vanishing point.

There was, however, a significant weakness in the case law. Even as the courts performed propor-
tionality analysis, the role of the Legislature was not as clear. The issue of deference to the legisla-
ture, and how it interacts with proportionality analysis, had never been thoroughly addressed. In
other words, the theoretical foundations of proportionality analysis had yet to be fully established.

In fact, the question of the legislative role had been raised in Tan Tek Seng, the case that intro-
duced proportionality analysis into Malaysian law. That case involved a public service employee
who had committed a criminal offence. The majority held that dismissing him from service was
a disproportionate response to the offence. Unfortunately, the majority did not engage with the
dissenting judge’s point that the court ought not to ‘substitute [its] own views for that of the
employers’’?” and ought instead to uphold any decision that a ‘reasonable employer’ could

‘reasonably have taken’.'*®

“8Najib Razak (n 117) [1537] et seq.
1%bid [1553].

120ibid [1560].

2libid [1561].

122ibid [1562].

123ibid [1563].

124 Alma Nudo Atenza (FC) (n 6) [119].
12%ibid [127(d)].

126ibid [127(e)].

27 Tan Tek Seng (n 50) 306C.

128ibid 307H.
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The issue was also quietly raised by Suresh Kumar Velayuthan."*® In holding that the law on bail
in SOSMA cases was not unconstitutional, the High Court said this:

The particular objective to be achieved is therefore not out of proportion to the state action
taken which is to prevent possible terrorist-related acts by the absolute prohibition of bail.
After the carrying out of a balancing exercise between the individual right of the accused and
the greater good of the public at large it was necessary in all the circumstances for
Parliament to pass such a law. There is also a clear rational nexus between the relevant state
action with the objective to be achieved.'*

This passage contains an ambiguity. The first and third sentences suggest that the court, having itself
considered whether the law was proportionate, concluded that it was. The second sentence, by contrast,
does not make clear who had ‘carr[ied] out ... a balancing exercise between the individual right of the
accused and the greater good of the public at large”. is it the court, or Parliament, which had done so? In
other words, can the court defer to Parliament’s judgment that legislation is proportionate?

No case has squarely addressed the issue of the nature and degree of deference which the courts
should show toward legislative judgments. At most, there is Mohamad Ariff JCA’s statement in
Court of Appeal case of Nik Nazmi: ‘[t]he courts in testing the constitutionality of legislative action can-
not substitute its own view on what ought to be the proper policy.'*" However, that was only obiter.

This situation is regrettable. On the one hand, constitutional rights review — whether under the
rubric of proportionality or otherwise — cannot be an excuse for juristocracy, in which the courts, in
the name of proportionality analysis, arrogate to themselves the power to strike down any state
action without even considering what can be said in its favour. On the other hand, one instinctively
recoils at the notion that the Legislature can validly pass rights-restricting legislation that is not
‘reasonable’’* or that is ‘harsh and unjust’.'*® The solution is that courts often apply a doctrine
of due deference when testing state action for its proportionality. But the Malaysian courts had
not explored this. Some judges had expressed fear of juristocracy, others of legislative dictatorship;
but the courts had yet to explore how both extremes are in tension and how the tension could be
resolved.

This gap in the case law, coupled with old cases hostile to proportionality which had never been
explicitly overruled, paved the way for the Federal Court in Letitia Bosman to hold that the need for
deference (and a related doctrine of the ‘presumption of constitutionality’) can override not only
proportionality analysis, but also, it seems, any meaningful form of rights review.

The case reported as Letitia Bosman arose from four appeals to the Federal Court by persons who
had received mandatory death sentences (three for drug trafficking'** and one for murder) between
2015 and 2016."* The eight-judge majority of the Federal Court acknowledged that ‘Malaysian

12°T am grateful to an anonymous reviewer for this observation.

130Suresh Kumar Velayuthan (n 109) [108] (emphasis added).

3INik Nazmi (n 46) [40].

132Pung Chen Choon (n 48) 575G-H, cited in Azmi (n 76) [37].

1331 0h Kooi Choon (n 83) 188D (left column), cited in Yuneswaran (n 72) [64].

3%At present, under certain circumstances, the court has the discretion to impose a sentence of life imprisonment and
whipping instead of death for drug trafficking: Dangerous Drugs Act, s 39B(2A), which was inserted by the Dangerous
Drugs (Amendment) Act 2017 (Act A1558). But this provision did not apply to any of the appellants in Letitia Bosman
because section 39B(2A) applies only to persons who are convicted on or after 15 Mar 2018: Dangerous Drugs
(Amendment) Act 2017, s 3(2) read with s 1(2) (the amendment Act came into force on 15 Mar 2018).

¥>The death penalty is no longer mandatory for any offence, see the Abolition of Mandatory Death Penalty Act 2023.
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constitutional jurisprudence has developed so as to recognize that statutory provisions may be
struck down on the grounds of proportionality’.’** However, it did not apply any proportionality
test at all. Instead, in the name of a ‘presumption of constitutionality’, it asserted that the ‘the matter
is an inherently legislative issue for Parliament to decide’’”” due to its ‘social and moral features’,'**
which involved ‘controversial issues of legislative policy and social values’."”” While the majority
acknowledged the case law referring to proportionality,'*’ it ended up stating: ‘If a judge were to
decide that the mandatory death penalty is not proportionate, it would entail the judge enacting
his or her personal views of what is just and desirable into legislation.”**' In other words, propor-
tionality analysis existed in name only. Only Nallini Pathmanathan FCJ, the lone dissentient (who
was also part of the Alma Nudo Atenza court), did.

One might argue that there is nothing intrinsically wrong with the majority’s approach in Letitia
Bosman. After all, as noted above, proportionality is not the only possible means of rights adjudication.'**
But, as we will see, the implication of the court’s reasoning appears to be that any legislation that engages
constitutional rights is nonetheless ipso facto constitutionally valid. This is antithetical, not only to
proportionality analysis, but also to any concept of constitutional rights review.

This writer will now justify this inference from the majority’s judgment, and then explain why it
cannot be justified in principle in the name of ‘deference’ or the ‘presumption of constitutionality’.

It is useful to deal first with the section of the majority’s judgment titled “The Fair Trial Point’,'** which
states that proportionality cannot apply in the specific context of the constitutional right to a fair trial.

The appellants’ argument was that the mandatory death penalty violated the right to a fair trial,
because a ‘fair trial’ must involve allowing the accused to make ‘meaningful representations to the
court on the appropriate sentence’.'** The Federal Court did not dispute that ‘[t]he right to a fair
trial is a constitutionally guaranteed right’.'*> However, it said that that right ‘can be taken away in
accordance with law’,'*® and that the DDA is such a ‘law’. Therefore, the majority held that there
was no unconstitutional violation of the right to a fair trial.

We have seen how similar problematic reasoning was raised by the Court of Appeal in Alma
Nudo Atenza, but departed from by the Federal Court in that case. Now, in Letitia Bosman, the
Federal Court undid this development.

According to the Federal Court, the source of the constitutional right to a fair trial is Article 5(1) of the
Federal Constitution. That provision does not speak explicitly of a fair trial; it merely says ‘No person
shall be deprived of his life or personal liberty save in accordance with law.” Nonetheless, according to
the Privy Council in Ong Ah Chuan (a Singaporean case cited in Letitia Bosman),' this does not mean
that life or liberty may be taken away by just any law passed by Parliament. Instead:

136 etitia Bosman (n 10) [77].

37ibid [112].

"**ibid [106].

13%bid [114].

10bid [79]-[82].

" Alma Nudo Atenza (FC) (n 6) [104].

2] am grateful to an anonymous review for comments that raised this point.

1431 etitia Bosman (n 10) [117]-[159].

'*ibid [122].

5ibid [118].

146ibid [120].

“The Privy Council was dealing with Article 9(1) of Singapore’s Constitution, which is worded identically to Article 5(1)
of Malaysia’s Federal Constitution.
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references to “law” in such contexts as “in accordance with law” ... refer to a system of law
which incorporates those fundamental rules of natural justice that had formed part and parcel
of the common law of England that was in operation in Singapore at the commencement of the
Constitution."*®

(Let us call this ‘the proviso’.)

The Malaysian courts later followed suit. For example, in Lee Kwan Woh, the Federal Court stated,
in effect, that punishment imposed other than following a fair trial does not count as deprivation of
life or liberty ‘in accordance with law’."*’

However, in Letitia Bosman, the majority did not engage with this reading of law’. Instead, it
took ‘law’ in Article 5(1) of the Federal Constitution to refer to any statute: ‘a law that provides
for the deprivation of a person’s life or personal liberty is valid and binding as long as it is validly
passed by Parliament’.'>

By this reasoning, Article 5(1) may as well not exist. This, alone, ought to have given the majority
pause for thought. It should worry us, not because it is not proportionality analysis, but because it is
antithetical to the very aim of rights review generally — namely, to set up rights as a meaningful
constraint on state power.

For completeness, it is worth briefly exploring how the majority reached its striking conclusion. The
majority cited three cases in support of this approach; on closer examination, none of them supports it.

The first case, Selangor Pilot Association, may readily be distinguished. That case involved Article
13 of the Federal Constitution:

13. (1) No person shall be deprived of property save in accordance with law.
(2) No law shall provide for the compulsory acquisition or use of property without adequate
compensation.

In short, the Privy Council appears to have held that any statute which complies with Article 13(2) is a Taw’
for the purposes of Article 13(1)."" In other words, the only substantial constraint on the content of a law
that deprives one of one’s property is that in Article 13(2): there must be ‘adequate compensation’. This
might make sense in the context of Article 13(1): expressio unius est exclusio alterius. Besides, ‘adequate
compensation’ is a test with clear substantive content. But, in the context of Article 5(1), there is nothing
which expressly circumscribes the content of a law that deprives one of one’s right to life.'>

The second case, Sugumar Balakrishnan,'>> made no mention of the proviso, but this approach
must be treated as having been overruled by Lee Kwan Woh.

The third case, Bird Dominic Jude,'>* also made no mention of the proviso, and post-dates Lee
Kwan Woh, but may readily be distinguished on the facts. The case involved a law allowing for a
person acquitted by the High Court to be arrested and detained pending the prosecution’s appeal

“80ng Ah Chuan v Public Prosecutor [1981] AC 648 (Privy Council, on appeal from Singapore) 670G-671A, cited in Lee
Kwan Woh (n 69) [17].

9L ee Kwan Woh (n 69) [18]. See also Shamim Reza bin Abdul Samad v PP [2011] 1 MLJ 471 (FC) [3]; Yusof bin Sudin v
Suruhanjaya Perkhidmatan Polis [2011] 5 MLJ 465 (FC) [4].

150 etitia Bosman (n 10) [132] (emphasis added).

Y'Government of Malaysia v Selangor Pilot Association [1978] AC 337 (Privy Council, on appeal from Malaysia)
347G-348A.

152 Arts 5(2)—(5) of the Federal Constitution provide details on the right to ‘personal liberty’ insofar as this refers to a right
against unlawful detention, but say nothing about the right to life.

153pihak Berkuasa Negeri Sabah [State Authority, Sabah] v Sugumar Balakrishnan [2002] 3 MLJ 72 (EC).

'>*Bird Dominic Jude v Public Prosecutor [2014] 3 MLJ 745 (EC).
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to the Court of Appeal. While the Federal Court did not explicitly say so,'> the legislation in

question would arguably pass the proportionality test. It pursued the legitimate aim of
preventing the accused person from absconding, and its impact on the right to personal liberty
was attenuated by the fact that the Court of Appeal could grant bail (which, on the facts, it
did)."*® This is nothing like the mandatory death penalty for drug trafficking, which allows for
no judicial discretion.

In effect, the majority in Letitia Bosman treated the mandatory death penalty as ipso facto con-
stitutionally valid merely because it was provided for by something that is on the statute books."*’
This precludes any meaningful review of a statute that deprives someone of life or liberty. The
court’s role is reduced to checking that the correct number of parliamentarians had voted for the
Bill and that royal assent had been given. This goes against the very purpose of the proviso in
Ong Ah Chuan, of proportionality analysis, and of rights review generally.

One may argue that none of this matters. According to the majority in Letitia Bosman, to the extent
that there is a constitutional right to make submissions on sentencing, it can only be a right to make
submissions on which of all the possible sentences prescribed by law one may receive. Therefore,
when the legislation provides for only one possible sentence, ‘the mitigation plea plays no role in
the sentencing process’.'>®

It is notable that the fact that the right to ‘life or liberty” are at stake plays no part in this reason-
ing. Nonetheless, let us take this reasoning on its own terms. It is premised on the idea that there is
‘nothing unusual and arbitrary’ in a mandatory death sentence - or, indeed, any mandatory
sentence.'> This followed from a statement in the Privy Council’s decision in Ong Ah Chuan that

[t]here is nothing unusual in a capital sentence being mandatory ... If [an argument to the contrary]
were valid[, it] would apply to every law which imposed a mandatory fixed or minimum penalty even
where it was not capital — an extreme position which counsel was anxious to disclaim.'*’

But would that position be so ‘extreme’ nowadays? Ong Ah Chuan was decided in 1980, long
before a proportionality doctrine had been established in Malaysia. This is also true of the other
Federal Court decisions cited in Letitia Bosman that followed Ong Ah Chuan on this point.'®'
Surely the minimum requirements that a statute must meet in order to count as ‘in accordance
with law’ must be higher than the level where Ong Ah Chuan set them.

One more point is worth mentioning. The majority did consider several cases from other juris-
dictions holding that the mandatory death penalty violated a constitutional right against ‘inhuman
or degrading’ punishment.'®> The Federal Court held that these cases were of no relevance because
Malaysia’s Federal Constitution does not contain such a right.

This is unfortunate. True, there is no constitutional right against ‘inhuman or degrading’ pun-
ishment in Malaysian law, and cases involving different constitutional texts should not unthinkingly

>>The failure to say so is arguably problematic, but one must remember that this case dates to before the beginning of the
‘fourth wave’ of cases in which the courts began to rejuvenate the proportionality doctrine following its near-complete
erosion. See Ong (n 3) 128 et seq.

156See Bird Dominic Jude (n 154) [5].

157] etitia Bosman (n 10) [122].

158ibid [127].

'*%ibid [138].

16OOng Ah Chuan (n 148) 673B, cited in Letitia Bosman (n 10) [1349].

1617 au Kee Hoo v Public Prosecutor [1983] 1 ML] 157 (FC) 163; Che Ani bin Itam v Public Prosecutor [1984] 1 MLJ 113
(FC) 115.

'%?Letitia Bosman (n 10) [145], [148]-[154].
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be followed. However, the point in these cases is that the mandatory death penalty is ‘inhuman or
degrading’ because it is disproportionate. One wonders: if the mandatory death penalty is dispropor-
tionate, would that not mean that depriving someone of his life through the mandatory death pen-
alty is, for the purposes of Malaysia’s Federal Constitution, not ‘in accordance with law’? Surely that
point deserved at least some consideration.

A more formidable argument against the ‘inhuman or degrading’ test might be that it would give
too much power to the courts. The classic response to this problem is a doctrine of due deference to
the political branches. The majority alluded to this point:

In the present appeals, the questions at issue are fraught with the complex issue of the proper
balance between judicial power and legislative power that goes into the heart of the doctrine of
separation of powers. While the court has a substantive constitutional role in reviewing the
legislative act where deemed necessary to ensure legality, the task is complex as it also involves
the appropriate measure of judicial deference the court should give the Legislature on matters
involving delicate and contentious areas of social policy.'®’

As we will see, the majority’s application of the doctrine of deference is highly problematic. Not
only was it antithetical to proportionality analysis (which, recall, the majority acknowledged exists
in principle);'®* it also collapsed into, as Allan puts it, ‘non-justiciability dressed up in pastel col-
ours’.'®> The majority had in effect relied on the ‘supposedly superior qualifications of the decision-
maker’, hence ‘divest[ing] the court of its role as independent scrutineer’.'®® The correct position,
this writer submits, is that the constitutionality of legislation, being a question of law, is not a ques-
tion as to which Parliament is entitled to have the last word,'®” even if ‘Parliament might have the
means to consider the issue more fully or on a broader canvas’.'*® In other words, even if the court
defers to Parliament’s answers to certain questions, the court must make a considered decision to do
50.'%” At the very least, the court must inquire into whether Parliament has asked and directed its
mind to the right questions in the first place,'”” instead of merely assuming that the Legislature must
know better.

While the majority stated that ‘legislative decisions are entitled to an appropriate measure of defer-

ence and respect’,'”" it did not consider what an ‘appropriate measure’ would be. Instead, the court

gave conclusive weight to Parliament’s judgment. This is evident from its treatment of several cases
about ‘deference’. These bear closer examination, because these very cases could well form the start
of a discussion on the role of judicial deference to political judgments in constitutional rights review.

183 etitia Bosman (n 10) [27].

1%4ibid [77].

1657 R S Allan, ‘Human Rights and Judicial Review: A Critique of “Due Deference™ (2006) 65 Cambridge Law Journal 671,
689.

'*%ibid 689.

167Gee also R (Nicklinson) v Ministry of Justice [2015] AC 657 (UKSC) [100] (Lord Neuberger); [191] (Lord Mance).

168ibid [347] (Lord Kerr).

1%See generally Aileen Kavanagh, ‘Defending deference in public law and constitutional theory’ (2010) 126 Law Quarterly
Review 222.

'70As an anonymous reviewer has pointed out, it is debatable whether that is all the court should do. But, surely, it is the
least the court should do. In this regard (although in a slightly different context), it is worth considering the Singapore court’s
‘due regard’ approach in Vijaya Kumar (n 14).

"L etitia Bosman (n 10) [86].
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In other words, such cases may well contain the seeds of the sort of robust theory of constitutional
review which Malaysian law currently lacks. Instead, the majority of the Federal Court overlooked
the point of these cases.

One case was the Privy Council’s decision in Reyes, from which the Federal Court quoted
the following extract:

In a modern liberal democracy it is ordinarily the task of the democratically elected Legislature
to decide what conduct should be treated as criminal, so as to attract penal consequences, and
to decide what kind and measure of punishment such conduct should attract or be liable to
attract ... The ordinary task of the courts is to give full and fair effect to the penal laws,
which the Legislature has enacted. This is sometimes described as deference shown by the
courts to the will of the democratically elected Legislature.'”

But the Federal Court omitted to cite the following passage from Reyes, which followed the one
just reproduced:

When (as here) an enacted law is said to be incompatible with a right protected by a
Constitution, the cour[t] ... must interpret the Constitution to decide whether the enacted
law is incompatible or not ... consider the substance of the fundamental right at issue and
ensure contemporary protection of that right in the light of evolving standards of decency
that mark the progress of a maturing society ...'”>

If nothing else, this latter extract tells us that the legislature is only to be deferred to in some matters,
but not others; ‘deference” does not automatically mean that the legislature gets its way. By contrast,
the majority of the Federal Court appears not to have considered the ‘substance of the fundamental
right at issue’ at all. Indeed, it is not even clear from the part of the majority’s judgment labelled
“The Proportionality Point’'”* what constitutional right was at stake.

One would think that the views of the Supreme Court of Canada in
RJR-Macdonald'” are instructive:

Care must be taken not to extend the notion of deference too far ... To carry judicial deference
to the point of accepting Parliament’s view simply on the basis that the problem is so serious
and the solution difficult, would be to diminish the role of the courts in the constitutional pro-
cess and to weaken the structure of rights upon which our constitution and nation is
founded.'”®

But the majority in Letitia Bosman appears to not have engaged with the substance of this view at
all, instead asserting that

controversial matters of policy involving differing views on the moral and social issues involved
is one circumstance where Parliament is better placed to assess the needs of society and to

172Reyes v The Queen [2002] 2 AC 235 (Privy Council, on appeal from Belize) [25], cited in Letitia Bosman (n 10) [86].

73ibid [26].

741 etitia Bosman (n 10) [70]-[116].

175Before discussing RJR-Macdonald, the Federal Court referred to another case, Brown v Stott [2001] 2 WLR 817 (UKHL),
but that case adds little to its analysis.

76RJR-MacDonald Inc v Canada (Attorney General) [1995] 3 SCR 199 (Supreme Court of Canada) [136].
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make difficult choices between competing considerations. Courts should accept and recognise
Parliament is better placed to perform those functions.'””

However, the majority did not explain precisely why the issue in the instant case was so ‘contro-
versial’ in this sense.

The majority also discussed two cases relating specifically to the death penalty.
One of them, Lau Cheong, involved a challenge before the Hong Kong Court of Final Appeal to
the mandatory sentence of life imprisonment for murder. The Federal Court in Letitia Bosman
cited the Hong Kong court’s statement that ‘the question of the appropriate punishment for
what society regards, as the most serious crime is a controversial matter of policy involving differing
views on the moral and social issues involved.'”®
However, this one quotation does not fully reflect what the Hong Kong court held. The court did
not say that the legislature must have the final say on what the sentence for murder may be merely
because the issue is a ‘controversial matter of policy’. Instead, the Hong Kong court deferred to the
legislature’s decision only because the court independently reached a considered conclusion that that
decision was ‘tenable and rational’,'”® having regard to the ‘severity of the punishment’, the ‘nature
and seriousness of the offence’, and ‘other legitimate sentencing objectives (such as protection of the
public, preventing repetition of the offence, deterring others from committing like offences, and
societal denunciation of the offence)’.'® The Hong Kong court did not hold that it must accept
the legislature’s choice as a foregone conclusion.

The next case is the Singaporean case of Yong Vui Kong, which involved a challenge
to the mandatory death penalty. The Singapore Court of Appeal said that ‘what is an appropriate threshold
of culpability for imposing the [mandatory death penalty] is, in our view, really a matter of policy, and it is
for Parliament to decide’.'®' But the case must be of limited application in Malaysia. First, the Singapore

court’s statement was made in response to an argument that the mandatory death penalty was

‘inhuman’;'®* this, in turn, was obiter because the Singapore court eventually held that there is no consti-

tutional requirement that punishment not be ‘inhuman’.'®> As for the right to life (which is a constitutional
right in both Singapore and Malaysia), Singapore law, unlike Malaysian law, does not even purport to apply
a proportionality test,'®* and there appears to be no Singaporean case in which counsels seeking to
challenge the mandatory death penalty raised a proportionality-based argument.

The final case - which the majority of the Federal
Court cited the most extensively — was the UK Supreme Court case of Nicklinson. That case was

7L etitia Bosman (n 10) [92].

781 au Cheong v HKSAR (2002) 5 HKCFAR 415; [2002] 3 HKC 146 (Hong Kong Court of Final Appeal) [105], cited in
Letitia Bosman (n 10).

7%ibid [123].

80ibid [121].

l81Yong Vui Kong v Public Prosecutor [2010] 3 SLR 489; [2010] SGCA 20 (Singapore Court of Appeal) [49].

'®%ibid [46].

"%3ibid [60]-[72].

'$4The orthodox view is that the Singapore courts have been hostile to proportionality analysis, see Jack Lee, ‘According to
the Spirit and not to the Letter: Proportionality and the Singapore Constitution’ (2014) 8 Vienna Journal on International
Constitutional Law 276, especially at 283-287; Alec Stone Sweet & Jud Mathews, ‘Proportionality and Rights Protection
in Asia: Hong Kong, Malaysia, South Korea, Taiwan — Whither Singapore?’ (2017) 29 Singapore Academy of Law Journal
774, especially at [59]. The law may have moved on, see Marcus Teo, ‘A Case for Proportionality Review in Singaporean
Constitutional Adjudication’ (2021) 1 Singapore Journal of Legal Studies 174, 204-205, citing Alec Stone Sweet,
‘Intimations of Proportionality? The Singapore Constitution and Rights Protection’ [2021] Singapore Journal of Legal
Studies 231; Marcus Teo, “The dawn of proportionality in Singapore’ [2020] Public Law 631.
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heard by nine judges. Lord Sumption, together with three other judges, held that the court not only
should not declare that the UK’s ban on assisted suicide violated Article 8 of the European
Convention on Human Rights, but also that the court did not even have the authority to issue
such a declaration. According to Lord Sumption, this was because:

a. ‘two fundamental but mutually inconsistent moral values, upon which there is at present no
consensus in our society’ were at stake — these were personal autonomy (which would
weigh in favour of allowing assisted suicide) and the sanctity of life (which would weigh
against it);'®’

b. Parliament had been actively debating the issue of assisted suicide;'*® and

c. Parliament, unlike the courts, had access to a ‘fuller range of expert judgment and experi-
ence’, as well as the ‘interests of groups not represented or not sufficiently represented before

the court’.'®”

The Nicklinson case’s role in the Federal Court majority’s decision bears closer scrutiny. The aim
is not to hold up the views of any judge in Nicklinson as a model for rights adjudication. The point
is simply this: Malaysia currently lacks a theory of the role of political branches in upholding con-
stitutional rights; it is therefore worth considering at least the theory immanent in Nicklinson, given
the weight that the Federal Court appeared to place on that case.

The most obvious criticism is that the majority engaged only with Lord Sumption’s judgment. It did
not consider, for example, Lord Neuberger’s statements that ‘the mere fact that there are moral
issues involved plainly does not mean that the courts have to keep out’'*® and that ‘the mere fact
that Parliament has recently enacted or approved a statutory provision does not prevent the courts
from holding that it infringes a Convention right’.'®’

But let us take the Federal Court at its highest and examine Lord Sumption’s reasoning more
closely. We will see why it was not sufficient for the Federal Court to assert that it was good enough
that Parliament thought that the mandatory death penalty was proportionate.'*’

Lord Sumption’s second and third points are compelling, but they hinge on his first point, which
is that there are ‘two fundamental but mutually inconsistent moral values’ at stake. If there were not,
then there would be no controversy to speak of, and no ‘choice’ between them for Parliament to
make in the first place.

According to Lord Sumption, the conflicting values meant that any decision about the permis-
sibility of assisted suicide ‘cannot fail to be strongly influenced by the decision-makers’ personal
opinions about the moral case for assisted suicide’, and that judges should not be the ones
whose ‘personal opinions’ count.'”’ Lord Sumption did not say that the mere existence of some con-
troversy justifies the courts’ taking a hands-off approach.

Anyway, the majority of the Federal Court had not even established what the two competing
moral principles at stake were, let alone whether they are ‘mutually inconsistent’*> or, as Lord

185Nicklinson (n 167) [230] (Lord Sumption).

188ibid [231] (Lord Sumption).

%7ibid [232] (Lord Sumption).

188ibid [98] (Lord Neuberger).

'8%ibid [100] (Lord Neuberger).

1907 etitia Bosman (n 10) [101]. I am grateful to an anonymous reviewer for raising this point.
YNicklinson (n 167) [230] (Lord Sumption).

92ibid [230] (Lord Sumption).
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Neuberger put it, whether both sets of moral argument are ‘telling’.'”> Instead of Lord Sumption’s
three points, the Federal Court discussed only the second, namely, that Malaysia’s Parliament had
debated the mandatory death penalty for drug trafficking in 1983 and March 2017."**

This is problematic because, at least before the Federal Court’s decision, Malaysia’s Parliament
appears not to have directed its mind to whether the mandatory death penalty was compatible
with the Federal Constitution. Parliament did eventually make the death penalty non-mandatory
in 2018, and it did direct its mind to whether the Federal Constitution demanded that this apply
to those already on death row.

In 1983, the DDA was amended to make death the only possible sentence for trafficking in cases
involving more than a certain amount of drugs. On 23 March 2017, Dato’ Sri Azalina Dato’ Othman
Said, Minister in the Prime Minister’s Office, announced that Cabinet had once again decided that
in principle the death penalty for drug trafficking should be made discretionary, not mandatory.'*
She pointed out that the mandatory death penalty was not necessarily watertight as a deterrent.
Various MPs were concerned about how long the proposed amendments would take, whether there
could be a moratorium on the death penalty in the meantime, and whether the amendments would
apply retroactively so that people on death row would have the chance to be re-sentenced to impris-
onment and whipping instead. The Minister responded that, among other things, the question of a
moratorium would be discussed in Cabinet."®”

Next, on 30 November 2017, Parliament passed the Dangerous Drugs (Amendment) Act 2017,
which made the death penalty non-mandatory. The main debate was whether the amendments
should apply retroactively, or only where the accused person had not been convicted as of the
date when the amendments came into force."”” The amendments came into force on 15 March
2018.

Finally, on 10 October 2018, Liew Vui Keong, Minister in the Prime Minister’s Department,
announced a moratorium on executions pending possible further legislative changes to the death
penalty regime.**’

Throughout this entire process, Parliament never discussed the constitutionality of the manda-
tory death penalty itself. The debates on constitutional rights focused only on the question of

196

198

193ibid [97] (Lord Neuberger).

"*Letitia Bosman (n 10) [100]-[101].

195Penyata Rasmi Parlimen [Parliamentary Debates], Dewan Rakyat [House of Representatives] (23 Mar 2017) <https:/
parlimen.gov.my/files/hindex/pdf/DR-23032017.pdf> accessed 8 April 2024, 59.

"%ibid 60.

'7ibid 65.

"BAct A1558.

199Gee Penyata Rasmi Parlimen [Parliamentary Debates], Dewan Rakyat [House of Representatives] (30 Nov 2017) <https:/
parlimen.gov.my/files/hindex/pdf/DR-30112017.pdf> accessed 8 Apr 2024, 63. Indeed, s 3 of the Amendment Act states that
the ‘principal Act as amended by this Act’ would apply to ‘any person who has been charged ... and has not been convicted’
before the date on which the Amendment Act would come into force.

*%See ‘Death penalty to be abolished’ (New Straits Times, 10 Oct 2018) <https:/www.nst.com.my/news/nation/2018/10/
419931/death-penalty-be-abolished> accessed 8 Apr 2024. The Minister initially announced that the death penalty would be
abolished altogether; subsequently, in 2019, the Government stated that the mandatory death penalty would be abolished but
the death penalty would remain a possible sentence: ‘Malaysia accused of U-turn on death penalty abolition’ (AFP repro-
duced in the New Straits Times 13 Mar 2019) <https:/www.nst.com.my/news/nation/2019/03/468937/malaysia-accused-u-
turn-death-penalty-abolition> accessed 8 Apr 2024. The Government last confirmed this latter position in 2022: Adib
Povera, ‘Government agrees to abolish mandatory death penalty’ (New Straits Times, 10 June 2022) <https:/www.nst.
com.my/news/nation/2022/06/803806/government-agrees-abolish-mandatory-death-penalty> accessed 8 Apr 2024. The
death penalty is no longer mandatory for any offence, see the Abolition of Mandatory Death Penalty Act 2023. Further,
those sentenced to death before this legislation came into force have had the right to ask the Federal Court to review and
possibly reduce their sentences: Revision of Sentence of Death and Imprisonment for Natural Life (Temporary
Jurisdiction of the Federal Court) Act, s 3 read with s 2(4).
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whether the Article 8(1) right to equality demanded that the amendments apply to people convicted
before the amendments came into force.””'

Now, let us return to the Letitia Bosman case. The Federal Court handed down its judgment on
13 August 2020, by which time all of the above developments had taken place. Yet, the majority of
the Federal Court only referred to debates in Parliament in 1983 and in March 2017.°%

The majority claimed, on the basis of these debates: ‘In the wide-ranging debate that had taken
place, different views had been expressed, including the majority view that the mandatory death pen-
alty should not only be retained, but should be carried into effect. Parliament has made the choice.”"*
This is simply not true. As of March 2017, Parliament had not made a choice. It was in the process of
making a choice. In November 2017, it made the choice not to have the mandatory death penalty for
drug trafficking. Therefore, Lord Sumption’s judgment in Nicklinson — which focused on the fact that
‘Parliament has made the relevant choice’*** — may immediately be distinguished. The process of mak-
ing a choice continued through to 2018, while the case was before the Federal Court.

There can be no speaking of deference to a legislative judgment when the Legislature had not
made a judgment. It is true that the Legislature made a judgment in November 2017, but the major-
ity made no inquiry at all into what was said in November 2017 about the reasons for that judg-
ment. Moreover, that legislative judgment did not squarely address the constitutional right to life.

It is true that the Legislature had decided that the mandatory death penalty would remain for
offenders who had been convicted before 15 March 2018. But surely the Federal Court ought to
have gone on and squarely considered the constitutionality of this legislative decision. Besides,
this decision was, as Liew announced in October 2018, itself open to being revisited.

In short, even if one considers that judicial review on rights grounds must be tempered with a measure
of deference to the Legislature, and indeed even if one considers that all the court has to do is to ask
whether Parliament had considered the law to be constitutionally valid, the majority of the Federal
Court had done neither. Because it focused on precisely the wrong legislative materials, the Federal
Court cannot be said to have deferred to Parliament’s view on the constitutionality of the mandatory
death penalty (even assuming that Parliament had had any views on its constitutionality in the first
place). It cannot even be said that the Federal Court had inquired into whether Parliament thought
that retaining the mandatory death penalty for those convicted before 15 March 2018 was proportionate.

Finally, it bears repeating that one of the four conjoined appeals — that of Pubalan a/l Peremal -
involved murder, not drug trafficking. The majority of the Federal Court said nothing about any
legislative decision about the desirability of the death penalty for murder.

In short, the majority’s decision cannot be said to have been the outcome of due deference to the
Legislature. The majority referred to only a narrow subset of the materials evidencing the ongoing
legislative debate, and treated them as conclusive rather than as indicative of an ongoing process of
legislative deliberation. Recall that, in Nicklinson, because such deliberation was ongoing, the major-
ity chose the course of action that best preserved the status quo — namely, to refuse to robustly assert
the right to die, without prejudice to the possibility that legislation would more clearly enshrine that
right in future. By contrast, in Letitia Bosman, the implication of the majority’s reasoning, when
seen in the light of the ongoing legislative debate, is that people can be deprived of their life despite
the possibility that legislation to the contrary might be passed soon.

One might respond that the majority’s decision had no such effect, because, at the time of the
decision, a moratorium on executions was in place. Even then, the majority should have said so, and
considered the impact of the moratorium on the extent of deference due to the Legislature as well as
the proper order to be made by the court. It did not.

*parliamentary Debates, Dewan Rakyat (30 Nov 2017) (n 199) 33, 43, 48, 65-66, 78, and 94-95.
2021 otitia Bosman (n 10) [101], [103].

203ibid [103].

204Nicklinson (n 167) [231], cited in Letitia Bosman (n 10) [95].
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One final point about deference should be made. The majority of the Federal Court feared that ‘[if]
a judge were to decide that the mandatory death penalty is not proportionate, it would entail the
judge enacting his or her personal views of what is just and desirable into legislation’.**> This
fear is misplaced for three reasons.

First, constitutional rights review — whether under the rubric of proportionality, or otherwise - is not,
and has never been, an exercise in a judge giving effect to ‘his or her personal views of what is just and
desirable’. It is, and has always been, an exercise in applying legal criteria, as we see in Alma Nudo Atenza.**

Second, the majority had misunderstood what deference entails. It appears to have assumed that,
because of deference, the court cannot reach a conclusion that the mandatory death penalty is dis-
proportionate. But that is not how deference works. Instead, the nature and degree of deference (if
any) that should be exercised is something that the court should consider at each stage of propor-
tionality analysis.”®” It might be, for instance, that the court should defer to the legislature as to
whether some legislation pursues a legitimate aim, but not defer (or exercise a lower degree of def-
erence) on the question of whether the legislation goes further than necessary to pursue that aim.

Third, the Federal Court’s misgivings about ‘challenging the policies underlying Parliament [sic]
decision to legislate the mandatory death sentence penalty®”® are also misplaced. Of course, the
court cannot ‘challeng[e]’ those policies in the sense of overruling them for no reason other than
bare disagreement. But surely the court can, at least, ensure that Parliament thought there was
some rational basis for those policies. This is all the more so when - as demonstrated above - the
policies are in flux. If anything, the court’s treating those policies as having been set in stone in
March 2017 amounts to ‘challenging’ the policy changes between then and the date of the judgment.

A complete analysis of the interplay between proportionality (or other forms of rights review)
and deference in mandatory death penalty legislation would be outside the scope of this article.
Suffice it to say that the doctrine of deference does not simply mean, as the majority effectively
held, that proportionality analysis by the court must become fotally impermissible. By the majority’s
reasoning leading to this point, any more-than-clerical rights review by the court must be imper-
missible too.

Finally, the majority feared that a judge striking down legislation in a ‘controversial’ area would,
in effect, be deciding an issue which ‘by its nature is more suitable for determination by Parliament
than by the courts’.**” But this is not true. If a law is unconstitutional, then the court would not be
subverting Parliament’s role by saying so; it would be aiding the work of Parliament by pointing out
precisely what choices Parliament is and is not entitled to make, and leaving it to Parliament to
make its choice from among the range of constitutionally permissible choices.

Even if one disagrees with all of the analysis above, the majority’s treatment of the ‘presumption of
constitutionality’ is striking, because this ‘presumption’, as the court applied it, would foreclose any
degree of deference other than total deference.

2051 etitia Bosman (n 10) [104].

206See Nallini Pathmanathan FCJ’s dissenting judgment in Letitia Bosman (n 10) [320]-[322].

>"7For a full account of how this may take place, see Alan D P Brady, Proportionality and Deference under the UK Human
Rights Act: An Institutionally Sensitive Approach (Cambridge University Press 2012) especially ch 2; for a flavour of the argu-
ment, see 31-32. An example may be found at Alison Young, ‘Will You, Won’t You, Will You Join the Deference Dance?
(2014) 34 Oxford Journal of Legal Studies 375, 377-380. See also Nicklinson (n 167) [171] (Lord Mance): ‘to what extent the
court will attach weight to the judgment of the primary decision-maker (be it legislature or executive), depends at each stage
on the context, in particular the nature of the measure and of the respective rights or interests involved’ (emphasis added).

2081 etitia Bosman (n 10) [112].

*®Letitia Bosman (n 10) [104].
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According to the majority, it is of ‘crucial importance’ that ‘[t]here is always a presumption in
favour of the constitutionality of an enactment and the burden is upon him who attacks it to show
that there has been a clear transgression of the constitutional principles.””'® As we will see, this ‘pre-
sumption of constitutionality’ is virtually irrebuttable, which means that the court’s test for com-
patibility with constitutional rights is virtually impossible for any legislation to fail.

The ‘presumption of constitutionality’ was first articulated in Malaysian law in Su Liang Yu,
which cited a series of Indian cases from the 1950s, which in turn cited the 1919 case of Middleton v
Texas Power & Light Co;*'” the latter was itself one of several US cases that spoke of a ‘presumption

of constitutionality’.*'> According to Middleton,”'* in a passage echoed in Su Liang Yu:*'?

211

There is a strong presumption that a legislature understands and correctly appreciates the
needs of its own people, that its laws are directed to problems made manifest by experience,
and that its discriminations are based upon adequate grounds.

At first glance, it appears that the basis of the presumption is due deference to the Legislature.

Indeed, the Malaysian Court of Appeal has stated that the presumption amounts to ‘deference to legis-

lative determinations as to the desirability or adequacy of particular statutory objectives’;”'® and, in a

later Federal Court case, one judge (albeit in a dissenting judgment) stated that the presumption ‘seeks

to appreciate the importance of the role of the Legislature as the democratically elected body represent-

ing the will of the People and upon whose mandate it is formed to pass laws’.*"”

Yet there are several serious issues with the presumption of constitutionality as applied in
Malaysian law.
First, it is not clear how the ‘presumption of constitutionality’ adds anything to other established

principles. If the point of the presumption is that ‘it is for the party who attacks the validity of a

piece of legislation to place relevant materials and evidence before the court’,”'® then the presump-

tion adds nothing to the ordinary rule of evidence that the plaintiff bears the burden of proof. If the

point is that ‘it must be presumed that the Legislature understands and correctly appreciates the

need of its own people’,”'® then the presumption would seek to pursue the same aims as the doc-

trine of due deference.
But the ‘presumption of constitutionality’ is not the same as the doctrine of due deference, because

- and this is the second point - it has no regard as to what degree of deference is ‘due’. Even assuming

that the ‘Legislature understands and correctly appreciates the needs of its own people’,”*’ as Jack Lee

points out, (a) there is no guarantee that the Legislature has directed its mind to the question of

21%bid [85]-[86], citing Shri Ram Krishna Dalmia v Shri Justice S R Tendolkar AIR 1958 SC 538 (Supreme Court of India),
[11(a)]-[11(f)], which was cited in Danaharta Urus Sdn Bhd v Kekatong Sdn Bhd [2004] 2 ML]J 257 (CA) [48].

2 pyblic Prosecutor v Su Liang Yu [1976] 2 MLJ 128 (SC).

220 fiddleton v Texas Power & Light Co 249 US 152 (1919) (United States Supreme Court), cited in State of West Bengal v
Anwar Ali Sarkar AIR 1952 SC 75 (Supreme Court of India) [50] and Charanjit Lal Chowdhury [or Chiranjit Lal Chowdhuri]
v Union of India AIR 1951 SC 41 (Supreme Court of India) [10], [65].

1*See Edward C Dawson, ‘Adjusting the Presumption of Constitutionality Based on Margin of Statutory Passage’ (2013)
16 Journal of Constitutional Law 97 fn 56, according to which In re Kemmler 136 US 436 (1890) 442 is the oldest such case to
have used that phrase.

M4 Middleton (n 212) 157.

2156y Liang Yu (n 211) 1311 (left column).

2“’Malay.\:ian Bar v Government of Malaysia [1987] 2 ML] 165 (CA).

2V Maria Chin Abdullah v Ketua Pengarah Imigresen [Director-General of Immigration] [2021] 1 MLJ 750 (FC), [117]
(Tengku Maimun CJ, dissenting).

218¢y, Liang Yu (n 211) 131A (left column).

27 etitia Bosman (n 10) [83], citing Su Liang Yu (n 211) 1311 (left column), which in turn cited Shri Ram Krishna Dalmia
(n 210) [11(c)].

2207 etitia Bosman (n 10) [83], citing Su Liang Yu (n 211) 1311 (left column), which in turn quoted Shri Ram Krishna
Dalmia (n 210) [11(c)].
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whether the legislation is constitutionally valid;**' and (b) in any event, it is the courts, not the
Legislature, that have the last word on the constitutionality of legislation.”** Instead, not only is it
wholly unclear from the majority’s decision what it would take to rebut the ‘presumption of consti-
tutionality’;”** the majority also treated the presumption as virtually irrebuttable.

The majority stated that the mandatory death penalty is ‘one of the most sensitive and contro-

versial social issues of our time on which there is no consensus’,*** ‘relates to a most delicate area of

social policy’,”* ‘involve[s] a most problematic area of social policy’ that is ‘controversial’,>*® and
had certain ‘social and moral features™*” that made the controversy about it ‘an inherently legislative
issue for Parliament to decide’.**® One might wonder whether the same cannot be said of most, if
not all, issues involving the balancing of a right against some ‘area of social policy’.

Surely the mere existence of controversy does not make more-than-clerical constitutional rights
review impossible in all but name. In Alma Nudo Atenza, the Federal Court said that there is a ‘pre-
sumption in favour of constitutionality’,”* yet that did not stop it from performing proportionality
analysis. Even in Su Liang Yu, for all its problematic remarks about the presumption, the High
Court did ask whether the legislation in question had any ‘prejudicial or hostile effect’ on accused

persons.”** By contrast, the majority of the Federal Court in Letitia Bosman said:

whether or not the mandatory death penalty is a disproportionate response to the cases cov-
ered by these appeals involve controversial issues of legislative policy and social values, which
by its nature is more suitable for determination by Parliament than by the courts. It would
therefore be wholly inappropriate for the courts to declare the mandatory death sentence
inconsistent with art. 8 on the basis that Parliament violated the proportionality principle.””'

So the mere existence of controversy immunises legislation from judicial review. If the court meant that
only certain kinds of controversy do so, this is by no means clear. This problem was apparent to Nallini
Pathmanathan FC]J, the lone dissentient, who pointed out that the presumption of constitutionality is
not ‘unassailable’ and cannot be applied to render a law that is invalid, valid’.*** This must be correct.
The presumption of constitutionality, like all presumptions, can be at most a rule of evidence; the
majority had no basis for morphing it into an inflexible rule of substantive law. This point is buttressed
by the following recent observation by the Singapore Court of Appeal in Saravanan Chandaram:

2217ack Tsen-Ta Lee, ‘Rethinking the presumption of constitutionality’ in Jaclyn L Neo (ed), Constitutional Interpretation
in Singapore: Theory and practice (Routledge 2017) 139, 144-146.

*2ibid 147.

223 According to the High Court in Su Liang Yu (the first Malaysian case mentioning the presumption), the presumption can
only be rebutted by showing that there is no ‘state of facts [which] may reasonably be conceived to justify it’, having regard to
‘matters of common knowledge, matters of common report, [and] the history of the times’, see Su Liang Yu (n 211) 131C (right
column), apparently citing Harman Singh v Regional Transport Authority, Calcutta AIR 1954 SC 190 (Supreme Court, India) [7].
What this means depends on what ‘reasonably’ means; that is unclear. We are, at most, told that in the case of a challenge on the
ground that legislation is impermissibly discriminatory (and hence contrary to art 8 of the Federal Constitution), ‘the presump-
tion of constitutionality cannot be carried to the extent of holding that there must be some undisclosed and unknown reasons for
the discrimination’, see Su Liang Yu (n 211) 131A (right column), quoting Shri Ram Krishna Dalmia (n 210) [11(f)]. In other
words, all we know is that the presumption is not irrebuttable, but not what it takes to rebut it.

2241 etitia Bosman (n 10) [98].

225ibid [98].

*2%ibid [101].

**ibid [106].

228ihid [112].

229 Alma Nudo Atenza (n 6) [129]-[130]. See also the dissenting judgment of Tengku Maimun Tuan Mat CJ in Maria Chin
Abdullah (n 217) [581]-[582].

2305y, Liang Yu (n 211) 132G (right column).

B etitia Bosman (n 10) [114].

*2ibid [176].
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a presumption of constitutionality in the context of the validity of legislation can be no more
than a starting point that legislation will not presumptively be treated as suspect or unconsti-
tutional; otherwise, relying on a presumption of constitutionality to meet an objection of
unconstitutionality would entail presuming the very issue which is being challenged.**

In short, the presumption as the Federal Court applied it in Letitia Bosman is antithetical, not
only to proportionality analysis, but to any meaningful constitutional rights analysis. The court’s
reasoning, taken to its logical conclusion, would mean that the courts can virtually never conclude
that legislation violates constitutional rights. Again, the courts’ role is a merely clerical one.

To sum up: the majority of the Federal Court concluded that any controversial matter must be
beyond the reach of the courts, and that any ‘specific law authorising the deprivation of [a person’s]
personal liberties’** that has been ‘duly enacted by Parliament™*> must be constitutionally valid.

The majority’s decision is not merely a deferential application of proportionality analysis. If it
were, the majority would at least have identified the right in question and considered how it
stood in relation to the legitimate state aim, explaining which stage of proportionality analysis called
for deference.””® The majority would also have identified the specific decision made by the
Legislature and evidence of the reasoning behind that decision, before explaining why it deferred
to that decision.

More importantly, nothing in the majority’s approach to ‘deference’ or the ‘presumption of con-
stitutionality’ is specific to proportionality analysis. If the majority is right on these points, then it is
difficult to see what the judicial role in rights review is. It is even more difficult to see what the role
of ongoing political debate is, given the majority’s ignoring Parliamentary debates on the mandatory
death penalty after March 2017.

Nor can we say that the majority had applied a doctrine of non-justiciability in a principled man-
ner. If it had, it would have said more about when the court is to take a hands-off approach, rather
than that the court must give way to the legislature in ‘controversial matters of policy involving dif-
fering views on the moral and social issues involved’.”*’ (Is there any case involving constitutional
rights that does not involve such a controversy?) Nor would it have said that a law depriving one of
the right to personal liberty (or, indeed, the right to one’s life — which the Federal Court itself had
previously accepted was ‘the most fundamental of human rights**®) is constitutionally valid,
regardless of whether it derogates from the right to a fair trial, merely because it is ‘duly enacted
by Parliament’.**’

Finally, one would think that the Federal Court’s sudden departure from its own decision in
Alma Nudo Atenza - a case from just the previous year involving the right to life, which it said
is the ‘most fundamental of human rights’**” — would be accompanied by an explanation for the
departure and/or a description of an alternative method by which to perform proportionality ana-
lysis. Unfortunately, there was none.

*3Saravanan Chandaram v Public Prosecutor [2020] 2 SLR 95 (Singapore Court of Appeal) [154].

234 etitia Bosman (n 10) [135].

*ibid [136].

Z3For elaboration on this point, see n 207.

237 etitia Bosman (n 10) [92].

8 Alma Nudo Atenza (FC) (n 6) [100], citing Bugdaycay v Secretary of State for the Home Department [1987] AC 514
(UKHL) 531 (Lord Bridge of Harwich).

2L etitia Bosman (n 10) [136].

2%Alma Nudo Atenza (FC) (n 6) [100], citing State v Makwanyane [1995] 1 LRC 269 (Constitutional Court of South
Africa) [83], which in turn cited Bugdaycay v Secretary of State for the Home Department [1987] AC 514 (UKHL) 531G.
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In such circumstances, it is difficult to resist the conclusions drawn by Nallini Pathmanathan FC]
in her dissenting judgment that ‘despite the disparity in the widely varying circumstances in which
those offence occurred, the perpetrators are dealt with identically’,>*" that there is no ‘reasonable
basis for placing all persons who have been convicted for “trafficking in drugs” ... within the
same class, for the purposes of punishment’,*** and that the mandatory death penalty is therefore
not ‘[a] proportionate punishment for the crime’ because it does not allow for ‘consideration of
whether the punishment is commensurate to the gravity of the offence in every case.**
Whether or not one agrees with these conclusions, the majority should have engaged in such a dis-
cussion instead of merely asserting that the matter is ‘controversial’. If nothing else, Nallini
Pathmanathan FCJ’s judgment shows that the controversy has a legal dimension and cannot be
waved away as being purely a matter for politicians.

A coda: A possible way forward might take inspiration from the Singapore Court of Appeal’s
recent decision in Tan Seng Kee,”** in which the Court of Appeal ordered that a statute that was
the subject of ongoing controversy — coupled with political promises of non-enforcement - was
not to be enforced. The Singapore court was concerned with using the legal means at its disposal
to preserve space for political processes as ‘the more obvious choice than litigation for debating and
resolving highly contentious societal issues’.*** This is the very aim of the doctrine of deference,
whether applied in the specific context of proportionality analysis or otherwise. The Malaysian
courts may well wish to consider such an approach, according to which it would be ‘contrived
and unrealistic’ to ignore political developments relating to legislation when determining the con-
stitutionality of that legislation.**®

Following Letitia Bosman, there have been two Federal Court cases which, taken together, give us
cause for cautious optimism — but no more than that - about the future of constitutional review in
Malaysia.

The first case is Malaysiakini, which involved the freedom of expression. Malaysiakini is an ‘online
news portal’**” The case concerned comments which several readers had posted on one of
Malaysiakini’s articles. These comments made various allegations against the Malaysian judiciary.***
The Federal Court, by a majority of six to one, found Malaysiakini guilty of contempt of court and
fined Malaysiakini 500,000 Malaysian ringgit (as of the date of judgment, £88,256 or US
$123,749).** According to the majority, although Malaysiakini had merely provided the platform
on which those comments had been posted, it was ‘deemed to have published the impugned com-
ments’.>>° This was because section 114A of the Evidence Act created a presumption that a person
who ‘in any manner facilitates to publish or re-publish [a] publication is presumed to have pub-
lished or re-published the contents of the publication unless the contrary is proved’, and
Malaysiakini had failed to rebut this presumption.

21 etitia Bosman (n 10) [263] (Nallini Pathmanathan FCJ).

242ibid [245] (Nallini Pathmanathan FCJ).

*$ibid [223]-[225] (Nallini Pathmanathan FCJ).

*“Tan Seng Kee v Attorney-General [2022] SGCA 16.

45ibid [4].

*4ibid [67].

247Peguam Negara Malaysia [Attorney-General of Malaysia] v Mkini Dotcom Sdn Bhd [2021] 2 MLJ 652 (FC) [1].
248ibid [3]. For the court’s summary of the sting of the comments, see [150].

**9These figures have been calculated using historical exchange rates from <https://www.xe.com> accessed 10 May 2023.
>°Mkini Dotcom (n 247) [8].
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Malaysiakini argued that holding it liable would violate the constitutional right of freedom of
expression. This appears to refer to the rights both of Malaysiakini to ‘disseminat[e] information’

and of commenters to engage in ‘public discussion on matters of public interest’.*”!

Nallini Pathmanathan FCJ was the only dissenting judge. She did not need to engage with the con-
stitutional point in order to reach the conclusion she did, because she found that Malaysiakini had
successfully rebutted the statutory presumption that it had published the statements. Nonetheless,
she was anxious to prevent a ‘dilut[ion] [of] the protection to freedom of expression under art. 10 of
the Federal Constitution’.***

Nallini Pathmanathan FCJ’s judgment is worth studying because it illustrates how Malaysian courts
can perform meaningful constitutional rights review other than through structured proportionality
analysis. Pathmanathan FCJ did not deny that the case involved ‘third-party commentators utilising
their anonymity to direct unwarranted abuse, amounting to contempt, at the Judiciary’.>>® But she
also said that if an Internet intermediary were to be held liable for all comments made by users
that happened to be contemptuous, this would ‘plac[e] an undue burden on entities for the contemp-
tuous publications of others’ and incentivise the intermediary to remove ‘non-contemptuous material’
out of an abundance of caution.”** This, in turn, would create a ‘chilling effect on freedom of expres-
sion in the media’, which would be ‘detrimental and anathema to art. 10 of the Federal
Constitution’.**> One detects echoes of the old ‘ineffective or illusory’ test — could this not be a viable
test for Malaysian law to adopt, even if proportionality analysis is ultimately to be rejected?

Pathmanathan FCJ concluded that it would be acceptable for the law to require Internet intermedi-
aries to remove a contemptuous comment within a ‘reasonable time’ after gaining actual knowledge of
the comment.”* In taking this approach, Pathmanathan FCJ was concerned to see to it that consti-
tutional rights cannot be defeated by a mere assertion that the state has some countervailing interest.
Whether or not we describe this approach as ‘proportionality’ or ‘unstructured proportionality’,”” the
important point is that it is meaningful rights review. Pathmanathan FCJ did not simply apply a test
that, taken to its logical conclusion, any duly enacted legislation could easily pass.

By contrast, the majority’s judgment is wanting. The majority began by noting — quite rightly - that
an ‘Internet content provider’ can, in principle, commit wrongs such as defamation, just as a news-
paper publisher can.”® The majority then said that a court would face ‘difficulties ... in pinning
down the role of publication on the Internet content provider when the comments were made
and posted by third parties ... It must be to resolve this difficulty that the Malaysian Parliament
enacted s[ection] 114A of the Evidence Act.**” In short, the legislation aims to pin liability on
somebody identifiable.

The majority went on to hold that Malaysiakini had not rebutted the presumption. The reasons
for this conclusion are best discussed elsewhere. What is important, for present purposes, is the
majority’s treatment of Malaysiakini’s constitutional argument. The majority held that:

>libid [62].

252ibid [264] (Nallini Pathmanathan FCJ).
**ibid [188] (Nallini Pathmanathan FCJ).
254ibid [264] (Nallini Pathmanathan FCJ).

25%ibid [279] (Nallini Pathmanathan FCJ).

2350n the facts, Malaysiakini had done just that, having removed the comments within 12 minutes of coming to know
about them, see ibid [269] (Nallini Pathmanathan FCJ).

*’Ong (n 3) 106.

**Mkini Dotcom (n 247) [41].

29%bid [43]-[44].
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[Malaysiakini] cannot insist on exercising its fundamental right and at the same time violate
the right of others. A proper balance must be struck between the freedom of speech and
expression enunciated and guaranteed in art. 10 of the Federal Constitution and the need to
protect the dignity and integrity of the courts and the Judiciary. Case laws are replete with
this entrenched principle of law that the exercise of this right is never absolute given the phrase
‘subject to’ provision appearing at the forefront of art. 10.>%°

But what constitutional ‘right of others’ was engaged? As the majority itself acknowledged, the
purpose of the law on contempt of court is ‘not to protect the dignity of individual judges, but to
protect the administration of justice’. If there is a constitutional right to ‘the administration of just-
ice’, this is by no means apparent from the face of the Federal Constitution.

And even if such a constitutional right exists, the majority’s reasoning on the freedom of expres-
sion boils down to this: the freedom of expression is ‘never absolute’. This says everything and noth-
ing: nobody can disagree that the right is not absolute, but the real question is when and to what
extent it can be curtailed. The majority said nothing on the applicable legal test, whether it be pro-
portionality or something else.

There are, to be sure, past cases containing similar dicta about the constitutionality of the law on
contempt vis-a-vis the right to freedom of expression. Crucially, however, those cases do not stop
at saying that the right is not unlimited (as though any limit to it would be constitutionally accept-
able). Rather, they show a judicial effort to consider whether the right has been appropriately
balanced against legitimate grounds for limitation.

For example, in the 2019 case of PCP Construction,”" the Federal Court endorsed previous cases
holding that a ‘proper balance ... between the right of speech and expression as provided for in
Article 10 of the Federal Constitution and the need to protect the dignity and integrity of the
Superior Courts in the interest of maintaining public confidence in the Judiciary’ was struck by
the rule that ‘criticism of a judgment, however vigorous ... within the limits of reasonable courtesy
and good faith’ is not contempt.”*> Whether or not this is proportionality analysis is beside the
point. What is clear is that the right to freedom of expression cannot be defeated by just any asser-
tion of a state interest, however legitimate that state interest may be and however severely the right is
to be curtailed. It is puzzling that a similar style of reasoning is missing from the majority’s judg-
ment in Malaysiakini.

A more explicit example involving the protection of the administration of justice is Najib Razak.
There, the High Court, following local authorities as well as cases from Canada, India, and England
and Wales, held that an order prohibiting the discussion of an ongoing case could only be made if it
would be ‘necessary to prevent an immediate threat of a real and substantial risk of serious prejudice
to the administration of justice in the relevant proceedings, in the absence of alternative measures,
and is proportionate in reference to the competing interests of free speech and risk of prejudice to a
fair trial.”**> On the facts, there was no such ‘immediate threat’. The Court of Appeal®** and Federal

261

261pCP Construction Sdn Bhd v Leap Modulation Sdn Bhd [2019] 4 ML] 747 (EC).

262R v Commissioner of Police for the Metropolis, ex parte Blackburn (No 2) [1968] 2 QB 150 (EWCA) 155G, cited in
Attorney General v Arthur Lee Meng Kuang [1987] 1 MLJ 206, 206D-F (right column), endorsed in PCP Construction
Sdn Bhd v Leap Modulation Sdn Bhd [2019] 4 ML] 747 (FC) [44]. The Federal Court in PCP Construction, at [46], endorsed
remarks made to the same effect in Trustees of Leong San Tong Khoo Kongsi (Penang) Registered v S M Idris [1990] 1 MLJ 273
(SC) 275E-I (left column).

263Dato’ Sri Mohd Najib Hj Abd Razak v Pendakwa Raya [Public Prosecutor] [2018] MLJU 2105; [2019] 4 CLJ 799 (HC)
[60].

*%*Dato’ Sri Mohd Najib Hj Abd Razak v Public Prosecutor [2019] 4 CLJ 723 (CA).
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Court®® agreed with this approach, which is not dissimilar to that of Pathmanathan FCJ in

Malaysiakini.
One would think that, given such precedents, the majority in Malaysiakini would have said
something more about the freedom of expression than that it is ‘never absolute’. But it did not.

In Datuk Seri Anwar Ibrahim, the Federal Court did take a more robust approach. However, its
judgment is haunted by the ghost of Letitia Bosman and its accompanying doctrine of what is
effectively blanket non-justiciability.

The applicant®® applied to the High Court for a declaration that, among other things, the
National Security Council Act 2016 (NSCA) - particularly section 22 - was unconstitutional. He
then attempted to invoke a provision of the Courts and Justice Act that allowed the High Court
to refer a constitutional question directly to the Federal Court.

In what I will call the ‘first decision’, the majority of the Federal Court declined to answer the ques-
tion because it was ‘abstract and purely academic’.**” The dissenting judges,”*® having considered
that the Federal Court should answer the question, went on to ask whether the NSCA passed the
proportionality test. They concluded that it did not. Section 22 of the NSCA allows the Director
of Operations to exclude any person from a ‘security area’ declared by the Prime Minister.”®
But there are no limits on ‘what exactly comprises a ‘security area’, how large such an area may
be declared, and for how long such a declaration may persist.”’® Moreover, the Director of
Operations may ‘re-settle’ persons from the ‘security area’ to an indefinite place for an indefinite
period.””" According to the dissenting judges, because of the open-endedness of these powers, sec-
tion 22 of the NSCA cannot be the ‘least intrusive’>’> measure to achieve the aim of ‘preserving
national security’.””> Moreover, these judges said, because section 22 is ‘inextricably linked” to
the rest of the NSCA, the entire Act is unconstitutional.””*

The following year, a differently-constituted panel of the Federal Court agreed (in what we will
call the ‘second decision’) to re-hear the case.*””

The Federal Court did so and issued its ‘third decision’. Here, the majority once again held that
the question was ‘abstract and hypothetical’,”’® but went on to answer the question anyway.””” The
majority’s analysis calls for cautious optimism. (We need not consider the minority judges” view

25Dato’ Sri Mohd Najib Hj Abd Razak v Public Prosecutor [2019] 4 MLJ 281; [2019] 4 CLJ 705 (FC).

261t is submitted that nothing turns on the fact that the applicant is the Leader of the Opposition and a former Deputy
Prime Minister. He was not personally affected by the legislation in question; he instead brought the litigation purely in the
name of the public interest; see Datuk Seri Anwar Ibrahim v Government of Malaysia [2020] 4 ML] 133 (FC) (Anwar Ibrahim
(No 1)) [29]-[34].

*7ibid [287].

*®*David Wong CJSS wrote a dissenting judgment with which Tengku Maimun Tuan Mat CJ agreed (see Anwar Ibrahim
(No 1) (n 266) [109]).

2% Apwar Ibrahim (No 1) (n 266) [275] (David Wong CJSS).

*%ibid [278] (David Wong CJSS).

*libid [279] (David Wong CJSS).

*72ibid [284] (David Wong CJSS).

*7%ibid [264] (David Wong CJSS).

*4ibid [285]-[286] (David Wong CJSS).

275 Datuk Seri Anwar Ibrahim v Government of Malaysia [2020] MLJU 2626; [2021] 6 CL] 1 (FC) (Anwar Ibrahim (No 2)).

27 Datuk Seri Anwar Ibrahim v Kerajaan Malaysia [Government of Malaysia] [2021] MLJU 1432; [2021] 8 CLJ 511 (FC)
[8] (Anwar Ibrahim (No 3)).

*7ibid [17].
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that the Act was unconstitutional, because this view was for reasons that did not pertain to consti-
tutional rights.)

The majority, citing Alma Nudo Atenza, affirmed that it had to perform proportionality ana-
lysis.”’® This time, the majority held that the Act passed the proportionality test. At first glance,
it appears that the majority baldly asserted that section 22 of the NSCA ‘has a rational nexus
and is proportionate to the objective to be addressed, namely, national security’.””* However,
while the majority’s judgment does not explain why section 22 is rationally connected to a legitimate
aim, the majority ultimately took a nuanced approach. The following passage is worth repeating:

Even in the matter of declaring an area as a security area, the presence of such provisions does
not ipso facto render the NSCA invalid and unconstitutional ... [T]he circumstances in which
an area is declared a security area are stringent, that it is only where the threat is grave and has
potential to cause serious harm; where it would be imperative and necessary to exclude or
evacuate persons from a security area. This is as provided in s. 18 itself ... Hence, the gravity
of the threat and the urgency of response are key or paramount elements to any valid exercise
and recourse to s. 18. Section 18 implicitly recognises the doctrine of proportionality and has
prescribed conditions before its aid may be resorted to. The availability of access to court and
to the protection of the law is further undisturbed.**°

This being so, the mere existence of the power to declare a security area was not disproportionate,
but a particular decision to invoke that power can be.”®" One can assume that this reasoning also
applies to the power under section 22 to exclude a person from a security area.

The majority’s decision is to be welcomed because it makes clear that, even if the existence of a
legal power is not disproportionate, each use of the power still stands to be tested for its proportion-
ality (and, a fortiori, for its constitutionality). In this regard, it is worth noting that the Malaysian
courts have previously demonstrated a readiness to hear similar challenges to individual exercises of
executive power.”®* This is arguably a form of ‘due deference’, in that the court will not pre-empt the
possibility that the executive acts compatibly with constitutional rights.

But several dampeners must be put on this development.
The first problem is evident from the following passage from the majority’s judgment in the third
decision:

It must always be borne in mind that matters of security involve policy consideration which are
within the domain of the Executive ... courts do not possess knowledge of the policy consid-
eration which underlay administrative decisions; neither can the courts claim it is ever in the
position to make such decisions or equipped to do so ... [R]egardless how challenge is

7Sibid [89]-[91].

27ibid [95].

*%ibid [92].

281This conclusion is similar to the result of the Federal Court’s decision in Gan Boon Aun (n 77), namely (as Ong (n 3)
134-135 puts it), ‘the Federal Court left open the possibility that, even though section 122 was not in and of itself uncon-
stitutional, a trial court’s application of section 122 could still be unconstitutional’ (emphasis in original).

2828epakat Efektif Sdn Bhd v Menteri Dalam Negeri [Minister for Home Affairs] [2014] MLJU 1874; [2015] 2 CLJ 328 (CA)
[47] Mohd Faizal Musa v Menteri Keselamatan Dalam Negeri [Minister for Home Affairs] [2018] 9 CLJ 496 (CA) [10] and
[43]; Kerajaan Malaysia [Government of Malaysia] v Shimizu Corporation [2018] MLJU 169; [2018] 1 LNS 202 (HC) [50];
Ang Pok Hong v Public Prosecutor [2018] 7 ML] 590 (HC) [13]. That said, in several of these cases, that was merely obiter as
the challenge ultimately succeeded on other grounds. In Sepakat Efektif [53] and Shimizu Corporation [72], the court held
that the executive action in question was ultra vires, and did not need to say more about proportionality. As for Ang Pok
Hong, the accused persons’ argument was cast in the language of discrimination, not disproportionality.
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mounted [sic], where matters of national security and public order are involved, the court should
not intervene and should be hesitant in doing so as these are matters especially within the preserve
of the Executive, involving as they invariably do, policy considerations and the like.”*’

Should the court ‘not intervene’, or merely ‘be hesitant in doing so’? In any event, the passage
brings with it the spectre of the majority’s judgment in Letitia Bosman, which amounted to a doc-
trine of strict non-justiciability and left the courts with little or no meaningful role. Now, one could
see this passage as a positive development, in that this doctrine applies only to cases involving
‘national security and public order’. But the problem is that, as we have seen, ‘public order’ is a
very broad term.”®* Surely the court ought to consider which ‘public order’ issues call for greater
or less deference, and not merely assume that any ‘public order’ issue must be exclusively for the
executive to determine.

It is true that where ‘national security’ is involved, the degree of deference owed the political
branches is higher: as the English courts have remarked, [t|hose who are responsible for the national
security must be the sole judges of what the national security requires’,”® and ‘the court is in no pos-
ition to substitute its opinion for the opinion of those responsible for national security’.”** Even then,
it is not true that ‘the court should not intervene’. At the very least, the court must satisfy itself as to
‘the essential facts to which the opinion or judgment of those responsible’®” and, as a Singapore court
held, ‘determin[e] whether the decision was in fact based on grounds of national security’.”*® At the
risk of over-simplification: the court might do less, but the court cannot do nothing.

Finally, while the third decision in Anwar Ibrahim took its cue from Alma Nudo Atenza in
applying proportionality analysis, it is notable that it also cited Letitia Bosman as authority for
the ‘cardinal principle of the presumption of constitutionality’.*®* That presumption, according
to Letitia Bosman, would militate against proportionality analysis in a case involving a ‘controver-
sial’ matter; a fortiori, one would think, in a case involving ‘national security’. So there are three
Federal Court cases pointing in different directions: Alma Nudo Atenza calls for proportionality
analysis; Letitia Bosman claims to perform it, but is in substance antithetical to it; and Anwar
Ibrahim, confusingly, appears to endorse both. Then, there is the separate decision of
Malaysiakini, in which the majority said nothing about the matter at all.

Alma Nudo Atenza may have appeared to be the high-water mark of proportionality review - and,
more generally, constitutional rights review — in Malaysia. But, as this article has shown, there were
serious underlying problems with the proportionality doctrine, which spilled over into how the
courts have regarded the very enterprise of constitutional rights review. The Federal Court’s major-
ity judgment in Letitia Bosman casts a pall over even later cases where we see the courts playing
anything more than a rubber-stamping role. Rights review in Malaysia is now lost at sea; it is
very difficult for a lawyer to state the law on constitutional rights with certainty, or a legal subject
to predict how their constitutional rights are to be protected by the courts. Even if one disagrees that
proportionality should apply, other models of rights review, such as the ‘ineffective or illusory’
test,”” also seem to have disappeared.

283 Anwar Ibrahim (No 3) (n 276) [95] (emphasis added).

84gee text surrounding n 22 above.

25The Zamora [1916] 2 AC 77 (UKHL) 107.

286 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 (UKHL) 405.
*7ibid 405.

288Chng Suan Tze v Minister for Home Affairs [1988] 2 SLR(R) 525 (SGCA) [89].

29 Anwar Ibrahim (No 3) (n 276) [33].

*%ee text surrounding n 57 above.
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Much of the discussion in this article has centred around proportionality analysis because, for
better or worse, so has the discussion in the case law. But I have aimed to show that there are deeper
problems relating to how the courts see themselves, and the Legislature, as figuring into the enter-
prise of giving effect to constitutional rights.

It is difficult to chart a course on where the case law should go next, nor how to get there. What
is clear is that Malaysian law has lacked a nuanced account of judicial deference, and has clung to
the flawed notion of the ‘presumption of constitutionality’. As a result, the law is haunted by the
ghosts of several old cases which are completely antithetical to the very enterprise of constitutional
review. So there is a risk that rights-related matters are placed entirely in the Legislature’s hands, and
reducing the courts” important role in safeguarding constitutional rights to near vanishing point. It
is hoped that this article has unpacked how the law got to where it is now, if nothing else.

What is now needed is deeper engagement with the issues which this article has aimed to high-
light and explore. Judges opposed to certain forms of rights review must squarely confront the
implications of this view for the separation of powers, and consider the question of what precisely
the court’s role is. Meanwhile, judges in favour of a more assertive judicial role must be prepared to
defend their views against accusations — not entirely unfounded - that their views, taken to the
logical conclusion, would slip into juristocracy.

In this spirit, it is hoped that this article may help to facilitate more meaningful discourse about
constitutional review in Malaysia. It has not purported to furnish a complete solution, but, hope-
fully, has provided notes on how conversations to that end may take place, and urged that they
take place soon.
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