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Engaging with International Criminal Law
alongside an Internationalised Tribunal

Cambodia

2.1 Introduction

Cambodia has faced both internal and external conflict, including for a
period of more than thirty years extending into the late 1990s. This time
frame encompassed the Second Indochina (Vietnam) War and internal
conflict both before and after the period of ‘the Democratic Kampuchea
regime’ (DK), from 1975 until Vietnam gained control of Cambodia in
1979. During DK, up to a quarter of Cambodia’s population died as a
result of killings, torture, forced transfers, starvation, and forced labour
(Kiernan, 2003: 586–7; Chandler, 2008a). In the 1990s, as the Inter-
national Criminal Tribunals for the former Yugoslavia and Rwanda
(ICTY, ICTR) were beginning their operations, international attention
turned towards securing accountability for DK-era crimes, including the
possible establishment of international criminal mechanisms.
An internationalised criminal tribunal, the ECCC, was established

under Cambodian law in 2004,1 but also operates pursuant to an
agreement with the UN (ECCC Agreement).2 It prosecutes DK’s ‘senior
leaders . . . and those who were most responsible’ for international
crimes and other violations of international and domestic law.3 As at
June 2019, the ECCC had convicted three defendants for charges
including genocide, crimes against humanity, and grave breaches of
the Geneva Conventions. This may appear to indicate that Cambodia’s

1 Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for
the Prosecution of Crimes Committed during the Period of Democratic Kampuchea,
amended 27 October 2004, NS/RKM/1004/006 (ECCC Law).

2 Agreement between the United Nations and the Royal Government of Cambodia con-
cerning the prosecution under Cambodian law of crimes committed during the period of
Democratic Kampuchea, 6 June 2003 (ECCC Agreement).

3 Article 2 new, ECCC Law.
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leaders have accepted the norm of international criminal justice, at
least for historic crimes. Yet the reality is more complex. When
measured against the norm of international criminal justice (see
Chapter 1), the ECCC’s ‘shortcomings and weaknesses continue to
hamper its effectiveness’ (Ryan, 2015). Key actors within the govern-
ment have sometimes displayed opposition to the ECCC and sought to
block its prosecutions (Kent, 2013). It is also a court with selective
jurisdiction – being focused on a small group of senior leaders and the
historical period of DK.
In relation to contemporary or prospective crimes, Cambodia has

ratified the Rome Statute4 and incorporated international crimes into
its Criminal Code, using text modelled closely upon the Rome Statute,
though with some variations.5 However, the Cambodian government has
been accused of significant human rights violations, including the alleged
commission of crimes potentially within the jurisdiction of the ICC
(Global Diligence, 2014). No significant action has been taken by
national (or international) authorities to prosecute this conduct.
This chapter analyses the mechanisms for prosecuting historic, as

well as contemporary, allegations of international crimes. It considers
engagement with international criminal justice as Cambodia ratified
the Rome Statute, when it incorporated international crimes laws into
domestic legislation, and as judicial mechanisms in Cambodia pros-
ecute international crimes (or decide not to). Section 2.2 examines the
history of international crimes trials in Cambodia. It shows that Cam-
bodia does not provide an example of progression towards acceptance
of the norm of international criminal justice, but neither is there only
stalling or complete rejection of this norm. Section 2.3 demonstrates
how international and Cambodian government actors and civil society
have sought to influence Cambodia’s laws and institutions for investi-
gating and prosecuting international crimes. Section 2.4 then examines
the key features of these mechanisms. Section 2.5 argues that Cambo-
dia’s interaction with international criminal justice disturbs any
assumption that international law norms are diffused over time and
from certain locations outside Cambodia (spaces) to within the country
(direction).

4 On 11 April 2002.
5 Criminal Code of the Kingdom of Cambodia 2010, translation by Bunleng Cheung
(Criminal Code).
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2.2 Historic Engagement with International Criminal Law

There are two main reasons why it is important for this book to review
the historic development of international criminal justice mechanisms in
Cambodia. First, as discussed in Chapter 1, ‘mainstream’ constructivist
approaches suggested that international norms may be diffused through
socialisation activities including the ratification of multilateral treaties,
implementation of international law into national legislation, and the
enforcement of those laws. This implies a relatively linear progression
from rejection towards the acceptance of international norms, although
some researchers have pointed out that this process can stall or involve
contestation. Typically, ‘the outcomes of norm diffusion are described
either in dichotomous terms or as points on a linear scale ranging from
rejection to full adoption’ (Zimmermann, 2017: 37).

It is impossible to comprehensively discuss the complex historical and
political situation in Cambodia. Rather, this section proceeds in a loosely
chronological manner to consider whether Cambodia’s approach to
prosecuting international crimes has progressed from a position of resist-
ance towards acceptance of the norm of international criminal justice.
Second, it identifies certain themes arising from these events that have

resurfaced in debates about implementing international criminal justice:
concerns with sovereignty; protecting Cambodia’s peace, stability, and
hierarchical social and power structures; selective and politicised
responses to alleged crimes; and development.

2.2.1 Sovereignty, Security, and Selectivity: Occupation and the
People’s Revolutionary Tribunal

The territory of modern-day Cambodia has been the site of external
interference, often associated with armed conflict and violence, such as
during the French colonial period and Cambodian Issarak movement.6

During World War II the Japanese abolished the French protectorate,
following which French administrators arrested Buddhist nationalist
leader Son Ngoc Thanh as a ‘war criminal’ in one of relatively few
post–World War II trials held in Indochina (Heder, 1999; Schoepfel-
Aboukrat, 2014). These trials were selective and faced administrative and

6 For one overview of Cambodia’s history, see Prosecutor v. Nuon Chea and Khieu Sam-
phan, Case No. 002/19-09-2007/ECCC/TC, Trial Chamber, Case 002/01 Judgment,
7 August 2014 (Case 002/01 Judgment), paras. 79–167.

.   

https://doi.org/10.1017/9781108669450.003 Published online by Cambridge University Press

https://doi.org/10.1017/9781108669450.003


political challenges, including those arising from ‘the perceived collabor-
ation of the French Indochinese government with Japan until March
1945’ (Schoepfel-Aboukrat, 2014: 128). Cambodia’s independence was
formally recognised in 1953, within a period of conflict involving both
internal and international actors that continued until the Khmer Rouge
established DK in 1975. Democratic Kampuchea, and the international
crimes associated with it, persisted until Vietnam took control of Cam-
bodia in 1979 (Becker, 1998). Yet, conflict between the Vietnam-backed
People’s Republic of Kampuchea (PRK) government – succeeded by the
State of Cambodia – and Khmer Rouge forces continued into the 1980s
and 1990s.
These events were central to Cold War geopolitics and involved

significant external intrusion, including US bombing of Cambodian
territory in the early 1970s. Some Cambodian leaders sought out external
assistance to support Cambodia’s geopolitical position, such as Norodom
Sihanouk, who fostered relations with China, the Soviet Union, and
ASEAN and Western states over the course of decades (Peou, 1995: 12;
Cheunboran, 2018: 235). However, these events also encouraged a ‘per-
ception of [Cambodia’s] vulnerability to both foreign interference and
domestic conflict’ (Peou, 1995: 1).
In 1979 the PRK established the People’s Revolutionary Tribunal

(PRT) without any pre-existing legal infrastructure – it is estimated that
only six to ten lawyers survived DK and the judicial system had been
dismantled (Donovan, 1993: 445). The PRT convicted former DK leaders
Pol Pot and Ieng Sary for the crime of genocide,7 but would have
contributed to any view held by Cambodia’s leaders that international
criminal justice can be political. In the West the proceedings were largely
rejected as a ‘show trial’ in the midst of Cold War opposition to the PRK
(Group of Experts for Cambodia, 1999; Linton, 2010; Hughes, 2015).
While some concerns may have stemmed from unfamiliarity with civil
law procedures (Fawthorp & Jarvis, 2005; 47), the defendants were also
tried in absentia with inadequate procedural protections (Selbmann,
2016). Recent criticisms of the ECCC – and international criminal law
more generally – echo earlier criticisms that the PRT was politicised,
involved selective temporal and personal jurisdiction, and presented due
process concerns (Human Rights Watch, 2014). Still, the PRT gathered
evidence, was one of the first tribunals to prosecute the crime of

7 People's Revolutionary Tribunal Held in Phnom Penh for the Trial of the Genocide Crime of
the Pol Pot – Ieng Sary Clique, Judgment, 19 August 1979, 29–30.
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‘genocide’ under the Genocide Convention,8 and was the first inter-
national crimes prosecution in Southeast Asia to involve the significant
influence of another Southeast Asian state. It therefore represented a
point of engagement with international criminal justice.
The PRT convictions helped to justify Vietnam’s occupation of Cambo-

dia as the PRK established the ‘dominant narrative of the Khmer Rouge era,
with a handful of absent, demonic perpetrators and millions of innocent
victims’ (Chandler, 2000: 73). Though the PRK appears to have detained
some lower-ranking Khmer Rouge cadres (Huy, 2002, Linton, 2010: 49),
the focus of the PRT upon the highest leadership (the ‘Pol Pot – Ieng Sary
clique’)9 was further maintained in Cambodia’s education system (Hinton,
2008: 70) and criminal laws during the PRK period, which linked oppos-
ition to the Vietnamese regime with Pol Pot (Gottesman, 2003: 241).

Meanwhile, due to Cold War divisions concerning Vietnam and the
PRK, a Khmer Rouge coalition retained Cambodia’s seat at the United
Nations (UN) until 1991. Indeed, the ‘United Nations and Western
powers did little in response to mounting evidence of [DK]
atrocities . . . China did worse, emerging as the Pol Pot regime’s main
external sponsor’ (Ciociari & Heindel, 2014: 15; Mertha, 2014). These
dynamics illustrated the potential for politicisation and the selectivity of
international attitudes towards the commission of international crimes.

2.2.2 Stability, Peace, and Development: UNTAC and Elections

In contrast to the PRK’s emphasis on having ended DK, the period
following Vietnam’s withdrawal from Cambodia in 1989 and the estab-
lishment of the United Nations Transitional Authority in Cambodia
(UNTAC) in 1992 involved a policy of ‘collective amnesia’ as the Khmer
Rouge period was removed from public discourse and educational pro-
grams (Chandler, 2008b: 355). Elections in 1993 resulted in a power-
sharing agreement between Hun Sen’s Cambodian People’s Party (CPP)
and FUNCINPEC,10 led by one of Norodom Sihanouk’s sons, Norodom
Ranariddh. Both parties competed for the support of Khmer Rouge

8 See (Schabas, 2000) regarding earlier genocide cases. The PRT definition of genocide
differed from that in the Genocide Convention, see (Schabas, 2001: 289); and as to
whether this may have been a translation issue, (Gutman, 2015: 180).

9 Decree Law No. 1, Establishment of People's Revolutionary Tribunal at Phnom Penh to
Try the Pol Pot – Ieng Sary Clique for the Crime of Genocide, 15 July 1979.

10 National United Front for an Independent, Neutral, Peaceful, and Cooperative Cambodia
in English, commonly known as FUNCINPEC.
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members (Brown & Zasloff, 1998: 251) and the government granted
amnesties to Khmer Rouge defectors in 1994.11

The emphasis on reintegration was not just propounded by the Cam-
bodian government. During the preceding years of the Paris Peace
negotiations, ‘no Western states’ had supported prosecuting DK crimes
(Ainley, 2014: 145) and proposals to refer to ‘genocide’ in the peace
agreement were rejected (Fawthrop & Jarvis, 2005: 100). China, which
re-emerged as one of Cambodia’s largest providers of aid and foreign
investment, and some other states, continued to oppose trials during the
negotiations between the Cambodian government and the UN to estab-
lish the ECCC (see Section 2.3.1) (Etcheson, 2004: 193). Meanwhile, the
continued presence of Khmer Rouge forces in border areas presented a
challenge for Cambodia’s peace, albeit one of declining importance
following a pardon granted to Ieng Sary in 1996. Thus, Cambodian
approaches to international criminal justice were formulated in an
atmosphere of military insecurity (Peou, 2009: 122).
By the late 1990s, Cambodia had experienced decades of conflict during

which international aid had been politically and practically complicated to
deploy (Fawthrop & Jarvis, 2005: 65–6). However, a significant amount of
assistance was provided to Cambodia following the establishment of
UNTAC, including for rule of law and judicial development, thoughmuch
was diverted as the result of corruption and inefficiencies (Malena &
Chhim, 2009). In June 1997, apparently with international encourage-
ment, Cambodia’s Prime Ministers requested the UN’s assistance to
prosecute international crimes committed during DK (United Nations,
1997; Hammarberg, 2001; Heder, 2011). In July 1997, Hun Sen’s CPP
ousted Ranariddh and the FUNCINPEC party. China offered some ‘polit-
ical and economic breathing space while Phnom Penh was condemned
and isolated again from the region and the world’ and some international
aid was suspended (Cheunboran, 2018: 237). In the context of this recent
instability, the CPP sought to secure Cambodia’s (and the government’s)
security and redevelopment. International crimes trials provided one
potential route towards securing both goals (Etcheson, 2004: 202).

2.2.3 Independence and Engagement: ECCC Negotiations

In 1998, the UN General Assembly asked the Secretary-General to
appoint a Group of Experts to ‘evaluate the existing evidence [of DK

11 Law to Outlaw the Democratic Kampuchea Group, 14 July 1994.
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crimes] and propose further measures’ (United Nations General Assem-
bly, 1998: para. 6). Several months later, Pol Pot died. There is insuffi-
cient scope to detail the history of the negotiations to establish the ECCC
that followed the Experts’ report, as many others have done (e.g. Ham-
marberg, 2001; Fawthrop & Jarvis, 2005; Scheffer, 2008, 2012; Heder,
2011; Gidley, 2019),12 though some relevant arguments are drawn upon
in Section 2.3. The discussions were complex: they dealt with Cambodian
and international law and occurred during the extensive upheaval and
aftermath of the CPP taking power (with ongoing concerns about how to
manage remaining Khmer Rouge forces and defectors), alongside dis-
agreements between UN actors and representatives of various states
about the discussions and proposed outcomes. They were also acrimoni-
ous, with ‘stalemates’ contributed to by both the UN and Cambodian
negotiators (Hammarberg, 2001: Scheffer, 2012).

However, alongside these challenging discussions, after 2001 the gov-
ernment and judiciary undertook a number of actions that appeared to
indicate an interest in prosecuting international crimes. In 2002, Cambo-
dia became the first country in Southeast Asia to ratify the Rome Statute.
Cambodia’s Supreme Court also upheld the conviction of a Khmer
Rouge General, Nuon Paet, for a 1994 attack on a train that killed ‘at
least 13 Cambodians’ and in which ‘three western tourists and some
Cambodians [were] taken hostage' (Fawthrop & Jarvis, 2005: 166). Soon
after, Khmer Rouge Colonel Chhouk Rin was convicted for his role in the
incident. These developments – which took place during the ECCC
negotiations –may have been directed towards an international audience
(Linton, 2010: 48). Yet the trials arguably also ‘appeared to indicate a
willingness by the authorities to get serious about Khmer Rouge pros-
ecutions, albeit belatedly and following sustained pressure from the
foreign embassies and families of the victims’ (Fawthrop & Jarvis, 2005:
194). Ung Choeun (known as Ta Mok) and the leader of the S-21 security
centre, Kaing Ghek Iev (Duch), were later captured and indicted ‘for
crimes against domestic security with the intention of serving the policies
of the Democratic Kampuchea group’ and genocide (Royal Government
of Cambodia, 2004). It seemed as if there was increasing engagement
with international criminal law in Cambodia, but this was alongside
challenging negotiations for a tribunal.

12 For links to detailed chronologies, see Cambodia Tribunal Monitor. Chronology &
Negotiating History, www.cambodiatribunal.org/history/tribunal-background/chron
ology-negotiating-history.
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After further discussions and the adoption of the ECCC Agreement in
2003, a Law on the Establishment of the Extraordinary Chambers in the
Courts of Cambodia for the Prosecution of Crimes Committed during
the Period of Democratic Kampuchea (ECCC Law) was amended in
2004. The ECCC was established as an ‘internationalised’ tribunal with
national and international co-prosecutors, co-investigating judges, and
investigating trial and appeals judges (there are now also international
and national civil party lead co-lawyers). As discussed in Section 2.4.2,
the ECCC has jurisdiction only over crimes committed during DK and is
therefore limited to prosecuting historic incidents.

2.2.4 Social and Power Structures: Power,
Buddhism, and the Military

Cambodia adopted laws that would allow forward-looking prosecutions
by amending, with French assistance, its Criminal Procedures Code and
Criminal Code to incorporate international crimes in 200713 and 2009,
respectively. The ECCC has convicted perpetrators and judicial and ‘non-
judicial’ reparations projects have been implemented. However, the
Cambodian government resisted the ECCC’s investigations of the former
Commander of the Democratic Kampuchea Navy and several other mid-
level commanders (in Cases 003 and 004).14 There are also ongoing
concerns about human rights and judicial independence in Cambodia
(International Bar Association’s Human Rights Institute, 2015). In 2007,
scholar and NGO worker Urs argued that ‘donors continue to spend tens
of millions of dollars a year on rule of law promotion efforts in Cambodia
and yet fail to disrupt the power structure that prevents fair trials’ (Urs,
2007: 64). Little has changed since then. Power relationships in Cambo-
dia, including within the CPP, are ‘characterized by extreme levels of
executive control’ (Urs, 2007: 63). The possibility that judges have viewed
their role as ‘subordinates of the Executive’ has also been offered as a
potential barrier to judicial reform in Cambodia (Urs, 2007: 64). These
cultural and social dynamics have therefore provided an important – but
complicated – context for prosecuting international crimes in Cambodia.

These hierarchies within the government and society persist (in
varying forms) alongside the enduring impact of religious and historic

13 Criminal Procedure Code of Kingdom of Cambodia 2007, translation by Bunleng
Cheung.

14 Hun Sen quoted in Brinkley (2013).
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Khmer teachings. The issue of seeking justice for DK crimes ‘touches
the hearts of each and every person in Cambodia’ (Etcheson, 2004: 181)
and is therefore affected by intersecting individual, social and, cultural
backgrounds. For example, for many in Cambodia, where officially
98 per cent of the population are Buddhists (Central Intelligence
Agency, 2019), understandings of international criminal justice may
be influenced by Buddhist teachings. Thus, some scholars have sug-
gested that international crimes prosecutions might conflict with ‘non-
legalistic traditions that offer alternatives to the pursuit of peace’ (Peou,
2009: 121) or a Buddhist ‘mindful understanding of the past’ (Hinton,
2008: 79). Others have indicated that prosecuting only the most senior
leaders of DK might be consistent with traditional patron-client rela-
tionships (Urs, 2007: 83; Malena & Chhim, 2009: 4–5), a ‘stay in your
place’ mentality (Urs, 2007: 82), or of Buddhist ‘Karmic justice’ in the
next life (Ear, 2010: Gray, 2012). It has also been suggested that
survivors are more interested in learning the truth about DK and
understanding its crimes (‘Why did Khmer kill Khmer?’), than in
securing retribution (Urs, 2007: 74).
Still, the relationship between Buddhism and passivity or submission is

contested (Haynes, 2014: 207). The disruption of colonial control and
DK, which outlawed religion, also complicates the identification of trad-
itional values, power hierarchies, and identities in Cambodia and in
diaspora communities (Vickery, 1984: 177). Further, there were not
always clear boundaries between ‘victims’ and ‘perpetrators’ (Bernath,
2015). Many Cambodians (including Hun Sen) were DK cadres or, like
Sihanouk and his family, were otherwise implicated in the regime.
Cambodia’s history of insecurity may also have promoted the signifi-
cance of the military for some officials and members of the public. In
summary, applying clear identities or categories to individual actors
remains a difficult (and arguably inappropriate) task.
In the midst of these complex debates, elections in 2013 and 2018 were

surrounded by violence and repression (Human Rights Watch, 2013),
and opposition leaders and activists were exiled, arrested, and even
assassinated. There have been accusations that the current administra-
tion and security forces are involved in the commission of international
crimes, including forcible transfers associated with land grabbing, esti-
mated to have affected up to 770,000 Cambodians (Global Diligence,
2016; Hunt, 2016). These incidents involved the use of Cambodia’s courts
to prosecute political opponents and critics of the CPP, at the same time
as the ECCC prosecuted DK crimes.
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2.2.5 Summary: History

Cambodia’s government was eventually willing to allow the prosecution
of DK crimes through establishing a past-oriented internationalised
mechanism focused on a small number of perpetrators. It also adopted
laws that could allow for prosecutions of crimes committed in future.
However, ‘[r]ather than its leaders feeling vulnerable to prosecution or
being socialised into observing human rights and democracy norms,
Cambodia seems to be regressing in its human rights record’ (Ainley,
2014: 154). In terms of international criminal justice, the focus here, the
government has reportedly obstructed some ECCC prosecutions and is
alleged to have facilitated the commission of international crimes without
promoting prosecutions. At various points, different actors have drawn
on or discussed the importance of prosecuting international crimes.
However, to say that a process of norm socialisation has occurred
successfully in Cambodia, or has stalled or been rejected, does not
capture the contestation evident in discussions about international crim-
inal law. The next section demonstrates how ideas about sovereignty,
selective justice, stability, development, and the social structures just
discussed have been drawn upon and debated by a variety of actors
seeking to shape international criminal justice in Cambodia.

2.3 Local Initiatives and Adaptation

Norm entrepreneurs can attempt to ‘spread transnational norms’ and
the localisation framework suggests that approaches ‘that accommodate
local sensitivity’, especially where international proponents ‘act through
local agents’, are more likely to lead to institutional change (Acharya,
2004: 249). This involves more than attempts to persuade state actors to
adopt international norms through socialisation. Instead, localisation
involves actors identifying international norms that might assist their
own various goals and, using local initiative, reframing them for their
particular purposes and contexts. ‘Local’ actors may also alter (adapt) the
foreign idea by picking out the elements considered desirable for their
context and discarding other aspects. A thematic analysis of public
statements (from the time of the ECCC negotiations until 2017)15 reveals
how international states and NGOs, Cambodia’s government leaders,

15 Supplemented by interviews where indicated.
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and civil society actors have used international norms and local initiative
to influence perceptions of international criminal justice in Cambodia.

2.3.1 International States and Organisations

Despite an initial lack of interest on the part of some international actors
in pursuing accountability for DK crimes, once engaged, many argued
that international criminal justice in Cambodia must take place in an
‘impartial’ or ‘independent’ manner. This did not mean independent
from international influence, but, on the contrary, that external person-
nel and governance would be crucial. The US originally sought a tribunal
established by the UN Security Council (Scheffer, 2012: 364) and the
Group of Experts recommended establishing a ‘United Nations tribunal’
similar to the ICTY and ICTR, located in the Asia Pacific, but not in
Cambodia (Group of Experts for Cambodia, 1999: paras. 171, 179). For
various reasons, this option was not popular (Hammarberg, 2001; Schef-
fer, 2012: 367), but the UN remained concerned about potential political
interference in and the corruption of Cambodia’s judicial system. The
UN pulled out of negotiations in 2002, stating that any court must
demonstrate ‘independence, impartiality and objectivity’ (United
Nations, 2002).16 UN and some international actors considered inter-
national criminal justice to require external control.17

Yet some states, including Russia, Brazil, and other Latin American
states, initially opposed establishing an international criminal tribunal
without Cambodia’s consent (Scheffer, 2012: 370). China’s UN delegates
‘pursued an aggressive lobbying strategy, attempting to kill the tribunal
before it [was] born’ (Etcheson, 2004: 194). Other actors adjusted their
position as to how international criminal justice should be pursued in
relation to Cambodia. Human Rights Watch argued that in the same
week of the ICC’s inauguration in 2003, other ICC ‘member states such
as France, Japan, the US, Australia and India have supported the Cam-
bodian government’s position and consistently pressured the United
Nations to make unprincipled concessions’ (Human Rights Watch,
2003: 2). There was no generalisable ‘international’ position concerning
the prosecution of international crimes in Cambodia.
The concerns of the Group of Experts and the UN Secretariat were

partly vindicated. Various actors – especially international NGOs – have

16 See also (United Nations Secretary-General, 2003: 7, 11).
17 E.g. (Amnesty International, 2003; Human Rights Watch, 2003).
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consistently criticised the Cambodian government for interfering with
ECCC proceedings.18 On the other hand, in 2013 the US State Depart-
ment concluded that ‘there was no evidence’ that ‘public comments by
government leaders on matters related to the ECCC’s jurisdictional
mandate’ had ‘inhibited the work of the court’ (United States Depart-
ment of State, 2013: 18). Thus, international actors have debated whether
‘independent’ international criminal justice can be delivered in a localised
manner in Cambodia.
When the UN General Assembly, with Cambodian support (Fawthrop

& Jarvis, 2005: 195), asked the Secretary-General to resume negotiations
to establish a Cambodian tribunal in 2003, he was requested to ensure the
ECCC would operate with ‘justice, fairness and due process of law’ and in
an ‘efficient and cost-effective’ manner (United Nations General Assem-
bly, 2003). The ECCC Agreement requires that unless there is ambiguity,
the ECCC procedures ‘shall be in accordance with Cambodian proced-
ural law’, but also requires the ECCC to exercise ‘jurisdiction in accord-
ance with international standards of justice, fairness and due process
of law’.19 The ECCC has struggled to secure sufficient funding at
times, both from international actors and the Cambodian government
(Ciociari & Heindel, 2014: 99, ECCC, 2014). It has undergone extensive
restructuring in an attempt to improve efficiency (White, 2014), but
debates about the ECCC’s procedural fairness, expense and duration
continue (Cohen et al., 2015: Open Society Justice Initiative, 2016).
Some international (and Cambodian) actors hoped that the ECCC

would support Cambodia’s reconciliation, peace, and judicial reform,
including by having a ‘“ripple” effect on the administration of criminal
justice in Cambodia’ (Leuprecht, 2003: para. 19). In 2003, the UN General
Assembly recognised ‘the legitimate concern of the Government and the
people of Cambodia in the pursuit of justice and national reconciliation,
stability, peace and security’ (United Nations General Assembly, 2003).20

According to the Japanese ambassador, international crimes trials would
‘play an important role as a catalyst for strengthening Cambodia’s general
judicial system, providing a good model in legal proceedings based on due
process, efficient administration and support systems’.21

18 See also (Cambodian Human Rights Action Committee (CHRAC), 2015); e.g. (UN
Human Rights Council, 2010) in para. 29 (Belgium), para. 44 (The Netherlands).

19 Article 12, ECCC Agreement.
20 See also Preamble to the ECCC Agreement.
21 Quoted in (Barton 2006); see (European Union, 2014b: 11).
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This wider impact upon the judicial system was also expected to take
place through training and via Cambodian lawyers and judges working at
the ECCC. French and Japanese lawyers assisted with revising Cambo-
dia’s domestic laws, with French assistance in particular to amend the
Criminal Code, which came to include international crimes. The UN
Office of the High Commissioner for Human Rights has assisted with
legal and judicial reform, including via ECCC ‘legacy’ programmes
(United Nations, 2013). Such activities attempt to enhance the ECCC’s
positive impact on the judiciary in Cambodia (McCarthy & Un, 2015).
Moreover, as a Deputy Co-Prosecutor of the ECCC put it in 2017, there
has been a hope that the ‘principles and values in these decisions and
judgments will assist those involved in the democratic process to lead the
country and its institutions in the right direction’ – the success of which
is debateable (Hughes, et al., 2018: 312; Gidley, 2019).

Thus, some international actors have pressured for ‘independent’, fair
and efficient international crimes trials and provided critical financial and
other assistance to support the ECCC’s operations and broader impact in
Cambodia. However, there are multiple perspectives of what ‘inter-
national criminal justice’ might involve in Cambodia. These are further
exposed in the following analysis of Cambodian government statements.

2.3.2 Cambodian Authorities

Members of the Cambodian government probably held different individ-
ual opinions, but the majority of CPP members appear to have supported
establishing a Khmer Rouge tribunal with at least some international
elements (Etcheson, 2004: 184) – although Party decision-making respon-
sibility rested in few hands (Fawthorp & Jarvis, 2005: 187). In comparison
to the emphasis of many international actors on prosecuting DK crimes
with international management and due process, the CPP-led government
promoted ‘win-win’ and ‘triangle’ strategies. These responded to the
country’s violent past and current situation by promoting development
through ensuring peace and stability, Cambodia’s international reintegra-
tion, and protecting Cambodia’s legitimacy as a sovereign state (Hun Sen,
2002). Later, a ‘rectangular strategy’ focused on ensuring ‘good govern-
ance’ (including legal and judicial reform) in an environment of ‘peace,
stability and social order’; development partnerships; economic growth;
and Cambodia’s integration ‘into the region and the world’ (Hun Sen
2004, 2013). These principles have also been invoked in government
statements regarding international criminal justice.
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When Hun Sen requested the UN’s assistance to prosecute DK-era
crimes, he noted that ‘Cambodia does not have the resources or expertise
to conduct this very important procedure’ (United Nations, 1997).
Establishing a tribunal may have been viewed as one, though not neces-
sarily the only, way to access additional international funding for these
purposes and to foster Cambodia’s development. This was particularly
likely following Hun Sen’s coup, when states such as the United States
needed to demonstrate to domestic constituents that Cambodia was a
valid aid recipient.
However, Cambodia received assistance from states both opposed to

and in favour of an international tribunal. It is not clear whether Cam-
bodia’s leaders’ greater financial incentives were to accept a tribunal
established by the UN Security Council or to accept aid from China
and others that opposed international crimes trials (Etcheson, 2004: 202).
Cambodia has now experienced consistent economic growth for many
years and receives significant foreign investment, especially from China
(World Bank, 2019a, 2019b). Development challenges persist, especially
concerns about neo-patrimonial governance and corruption (Malena &
Chhim, 2009; Global Witness, 2016), but in general there may be declin-
ing material motivations for pursuing international criminal justice.
Cambodia’s leaders have also presented economic prosperity, insti-

tutional development, and ‘justice’ as being interrelated with securing
Cambodia’s stable peace.22 In 1999, Hun Sen stated that ‘[n]ational
reconciliation and peace are indispensable requirement[s] of the Cambo-
dian nation and people’ (Hun Sen, 1999: 2). In Tokyo in 2001, Hen Sen
claimed ‘peace cannot last without justice. Therefore, Cambodia is deter-
mined to close the darkest chapter of its own history and look forward
toward progress, prosperity and democracy’ (Hun Sen, 2001: 2).

‘Peace’ has encompassed the government’s own legitimacy and polit-
ical stability. Hun Sen’s preference was to prosecute only the top Khmer
leaders, given the widespread involvement of the population in the
criminal conduct (Ciorciari & Heindel, 2014: 30) or, at least, with some
association to DK. This included members of the current government,
including Hun Sen himself who had defected from DK. On the other
hand, the 1979 PRT had already identified and labelled a ‘clique’ of

22 E.g. ‘Peace, stability and national reconciliation are sine qua non conditions for economic
development and poverty alleviation for the Cambodian people’ (Kingdom of Cambodia,
1999: 2).

   : 

https://doi.org/10.1017/9781108669450.003 Published online by Cambridge University Press

https://doi.org/10.1017/9781108669450.003


responsible senior leaders (Pol Pot and Ieng Sary), providing a narrative
that could support peace as well as the government’s stability. A tribunal
would potentially mean the ‘government is now allowed to say, “Look,
we’re not the Khmer Rouge”’23 and also ‘use [a tribunal] as a gun to
threaten the Khmer Rouge’.24

A version of international criminal justice was deployed that involved
pursuing peace and stability, particularly by focusing on the responsi-
bility of a select group of individuals. The government argued that now
that Cambodia’s conflict was over, further trials (beyond the ECCC’s first
two cases) should not be pursued. Minister of Information Khieu
Kanharith reportedly explained in 2010 that the ‘purpose of forming
the court was to seek justice for victims and guarantee peace and stability
in society’ and ‘[i]f the court walks farther than that, it will fall’ (Sokha &
O’Toole, 2010; Brinkley, 2013). Thus, peace, reconciliation, and stability
have been important elements of the Cambodian government’s state-
ments about international criminal justice.
Government statements during the ECCC negotiation also emphasised

Cambodia’s desire to re-join the international community as a human
rights–respecting democratic state. International criminal justice has been
associated with Cambodia having ‘turned a corner of history, putting
firmly behind the darkness of its recent past history and emerging into
a new dawn of its future’ (Hun Sen, 2002). Cambodia’s reports to inter-
national treaty bodies have mentioned the ECCC,25 suggesting that Cam-
bodia’s leaders expect that establishing an international criminal tribunal
buttresses its democratic credentials. As Hun Sen told the UN General
Assembly in relation to the draft ECCC Agreement: ‘We are back on the
international scene and have become a proud member of ASEAN’ (Hun
Sen, 2000: 1). Thus, international crimes trials offered opportunities to
contribute to all three arms of the ‘triangle strategy’: apart from providing
one avenue for material benefits (aid) and hopefully development,
accountability could help peacefully distance the government from DK
and provide ‘a way for Cambodia to become a fully accepted member of
the international community’ (Etcheson, 2005: 144).26

23 Interview C2.
24 Interview C4.
25 E.g. albeit in response to questions about the ECCC, (Committee against Torture, 2010).
26 An NGO representative opined that Cambodia joined the ICC because ‘Cambodia always

want[s] . . . to be first to have their name in the world. They also join everything . . .
World Trade Organisation, ASEAN, OPEC: ratif[y] it’, Interview C1.
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Perhaps unsurprisingly given historic experiences of intervention, the
Cambodian government tried to navigate the tension between inviting
international criminal justice approaches and avoiding interference by
emphasising Cambodia’s sovereignty.27 As stability returned to Cambo-
dia, Hun Sen promoted the use of Cambodian, rather than international,
courts to prosecute former DK leaders (Hun Sen, 1999: 3). Cambodian
leaders also drew attention to the double standards involved when inter-
national actors argued that foreign control of Cambodia’s international
crimes trials would ensure impartiality. Hun Sen argued: ‘If foreigners
have the right to lack confidence in Cambodian courts . . . we have the
right to lack confidence in an international court’ (McCarthy, 1999).28

The same argument was deployed to counter the plans for additional
Case 003 and 004 indictments at the ECCC. Hun Sen warned: ‘The UN
and the countries that supported Pol Pot to occupy Cambodia’s seat at
the UN from 1979 to 1991 should be tried first. They should be sentenced
more heavily than Pol Pot’ (Brinkley, 2013: 45). When Cambodia ratified
the Rome Statute, Hun Sen suggested that Cambodia expected support
from other states to nominate a Cambodian judge to the ICC (Falby,
2002). In this manner, government statements about international crim-
inal justice directed attention towards politicisation, selectivity, and the
importance of protecting Cambodia’s sovereignty.
The themes invoked by the Cambodian government in debates about

international criminal justice were summarised in Deputy Prime Minister
Sok An’s speech to Cambodia’s National Assembly when Cambodia
eventually ratified the ECCC Agreement. He pointed out that: ‘even
before [seeking UN assistance], our Government has held to the following
principles as its guiding lights’. These were: first, ‘to provide justice’ to
victims; second ‘to maintain peace, political stability and national unifica-
tion’, and third, ‘respect for our national sovereignty’ (Sok An, 2004: 1–2).
In this way, Cambodian government actors proffered a perspective of
international criminal justice that would embrace the principles of justice,
stability, reintegration, and sovereignty. On the other hand, Cambodia
has rarely availed itself of opportunities to contribute to international
dialogues about the ICC at the regular Assembly of States Parties meetings

27 E.g. Hun Sen claimed that ‘[f]ollowing the 1998 elections . . . we conducted a “win-win”
policy leading to reach genuine national reconciliation without external influences’ (Hun
Sen, 2002, emphasis added); see also (Hun Sen, 2001).

28 During the ECCC negotiations, Foreign Minister Hor Namhong asked, ‘But what has the
international community been doing vis-à-vis the Khmer Rouge lately?’, quoted in
Hammarberg (2001).
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held in The Hague. More recently, however, the Cambodian government
has also professed its respect for ‘the due process of law and the independ-
ence of the judiciary’ at the ECCC,29 though questions about its commit-
ment to international criminal justice persist. Debates about prosecuting
international crimes are therefore ongoing. They also involve contribu-
tions from a range of non-state actors.

2.3.3 Civil Society

A thriving network of Cambodian NGOs emerged in the 1990s, many of
which were beneficiaries of foreign funding alongside UNTAC (Sperfeldt,
2012a: 150). Yet a history of repression also resulted in relatively ‘low
levels of associational activity’ and some reluctance to challenge author-
ities (Malena & Chhim, 2009: 4, 8). Although civil society actors offered
to assist with drafting legislation and provided ‘moral support to the UN’
during the ECCC negotiations (Sokheng, 2002; Peou, 2009: 114), there
were few opportunities to act as norm entrepreneur ‘mediators’ until the
Court was being established. Cambodian-based civil society actors have
pursued international criminal justice through documenting crimes,
monitoring, promoting, and assisting the ECCC. Many of them work
with international partners and some have also submitted communica-
tions to the ICC.
In the late 1990s, some NGOs in Cambodia that received international

funding pursued strategies that would appear ‘objective’ in an attempt
to establish their credibility.30 For example, the Documentation Center of
Cambodia (DC-Cam), which was established by Yale University’s Geno-
cide Program but became an independent NGO in 1997, began organising
the substantial archives of DK. This made it difficult to ignore the scale
of the crimes and contributed to the impetus for an accountability mech-
anism (Etcheson, 2004: 201). As one former NGO worker explained, ‘You
cannot first come in and say we want to try this person, that’s not going to
work. You start with collecting documents. That is the first step in any
situation’.31 This experience has been exported through DC-Cam collab-
oration with the Network for Human Rights Documentation-Burma (ND-
Burma) (International Center for Transitional Justice, 2013). Documented
crimes began to be publicised, contributing to calls for prosecutions.

29 E.g. (Cambodia, 2013: 10).
30 Interview C4.
31 Interview C4.
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Organisations like Asian International Justice Initiative’s KRT Trial
Monitor, Youth for Peace, Cambodian Human Rights and Development
Association (ADHOC), and the Cambodian Defenders Project also
monitored and critiqued ECCC proceedings (CHRAC, 2011). Some,
though especially international, NGOs and actors criticised the ECCC’s
cost, delays, and alleged corruption and political interference. Having
been established thirty years after its period of temporal jurisdiction and
then taking many years to reach verdicts, the ECCC has sometimes been
associated with the idea that ‘justice delayed is justice denied’, though
that view is also contested (Menzel, 2007; Hughes et al., 2018) (inter-
national criminal tribunals notoriously take long periods to reach ver-
dicts and are expensive) (Ciociari & Heindel, 2014: 93).
The ECCC’s victim (civil party) participation and judicial and non-

judicial reparations mandate was developed with NGO assistance (Sper-
feldt, 2012b). Civil parties, including from diaspora communities in
France and the United States, have participated in trials and proposed
reparations projects. The lawyers for civil parties are Cambodian and
international. With their assistance, civil parties propelled the inclusion
of additional gender-based violence charges at the ECCC, for example
(Studzinsky, 2011: 100). Cambodia-based NGOs were also integral to the
consultation, design, and implementation of the ECCC’s civil party
participation and reparations processes, including by providing commu-
nity contacts, implementing reparations projects, and facilitating meet-
ings (Sperfeldt, 2012a, 2012b).32

Court outreach services drew on local knowledge to publicise the
ECCC’s activities in a community-relevant manner, including by
engaging with Buddhist monks to use their ‘standing in this society . . .
to complement the Court proceedings’ (ECCC, 2011; Sperfeldt, 2012a;
Stegmiller, 2014). The ECCC’s nationally administered Victims’ Support
Service has brought more than 300,000 Cambodians to observe court
proceedings (ECCC, 2015: 9). NGOs have developed television, radio,
and other community education formats that explain and promote
ECCC proceedings to the Cambodian public (Sperfeldt, 2014). Civil
society activities included at least some attempt by ADHOC to discuss
the ICC and the international crimes in Cambodia’s Criminal Code,
although ‘participants seem[ed] more interested in the Khmer Rouge
past than in a distant institution in The Hague’ (Raab & Poluda, 2010: 3).

32 Case 002/01 Judgment, paras. 1113, 1127–40.
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Various actors have used local initiatives to contextualise the norm of
international criminal justice – predominantly with reference to a
domestic and past-focused mechanism, the ECCC – and have trans-
ported these experiences to promote justice in other contexts.
A former NGO actor has argued that to be successful in promoting DK

trials, Cambodian NGOs needed ‘a very good team’ but ‘not only from
the local but from international. Without the support from the
international . . . it’s very difficult to operate in this environment because
the opposition and the government may play against you easily’.33

Cambodian civil society is sometimes described as being ‘donor-driven’
and ‘Phnom Penh centred’ rather than having evolved from an activist
social base (Malena & Chhim, 2009: 8). Few, if any, of the transitional
justice projects discussed in this chapter could have been undertaken
without any international finance or seconded international staff (Dosch,
2012; Sperfeldt, 2012a). However, this does not detract from the crucial
role of local actors in initiating community projects, seeking out funding,
and contributing to NGO activities (Dosch, 2012: 1085). Indeed it is
difficult to draw clear boundaries between ‘local’ and ‘international’
norm entrepreneurship in Cambodia.
Cambodian and international actors have collaborated in initiatives

aimed at addressing atrocities committed subsequent to DK, including
possible prosecutions before the ICC. For example, Forum-Asia credited
Cambodian organisations ADHOC and the Cambodian League for the
Promotion and Defense of Human Rights (LICADHO), as well as the
European Union, Norwegian Embassy, and others for having ‘paved
the way’ for Cambodia’s ratification of the Rome Statute in 2002
(Forum-Asia, 2001). In 2005, with the support of the European Union,
the International Federation for Human Rights (FIDH) held a roundtable
event with local members of FIDH, ADHOC, and LICADHO, to discuss
the implementation of the Rome Statute (FIDH, 2006a: 5) as part of a
project linking this topic to the establishment of the ECCC. ADHOC
maintained some focus on the ICC, including by holding a subsequent
related workshop in 2012 (ADHOC, 2012). In these cases, local NGOs in
Cambodia worked with international partners to encourage support for
new international crimes laws. International criminal law has also been
used to advocate for contemporary accountability, so that both the
ECCC’s past-focused prosecutions and the ICC may have a future

33 Interview C4.
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impact.34 A former NGO representative thought that the indirect influ-
ence of prosecuting the former regimes is ‘invisible but it’s very powerful.
People know that if you do something wrong, something’s going to
happen to you, no matter how long after the event [it is]’.35 This was
also a reason for implementing the Rome Statute, which could send
‘a strong signal to future perpetrators of the most heinous crimes that
impunity will no longer be tolerated’ (FIDH, 2006b).

In recent years, local and international groups have submitted com-
munications to the ICC Prosecutor under Article 15 of the Rome Statute,
alleging that members of Cambodia’s political elite are guilty of inter-
national crimes.36 For example, in 2014, the political opposition, Cam-
bodia National Rescue Party (CNRP), announced a complaint to the ICC
concerning land confiscations (Sokchea, 2014). A communication was
eventually filed formally on behalf of victims by the international law
partnership Global Diligence, represented by Richard Rogers, a former
Head of Defence Support Section at the ECCC (Global Diligence, 2014).
In September 2016, Rogers argued that the ICC Prosecutor’s stated
prioritisation of land related crimes should encourage her to focus upon
the Cambodia allegations (Global Diligence, 2016). As at June 2019, the
outcome of these communications remained unknown. The Cambodian
government had deflected the communications as a political and poten-
tially ‘defaming’ (Yun & Lipes, 2013) ‘joke’ (Ponniah, 2014; see Soumy,
2016). Officials do not appear to have taken further action to investigate
the relevant conduct – for instance, under Cambodia’s domestic inter-
national crimes legislation.
Some civil society actors retain concerns about double standards and

the selective application of international criminal justice. One NGO
representative explained that ‘we hope the Prosecutor and ICC [can]
somehow ensure equality before the law. [So that it] doesn’t matter
whether this is in [the] African continent’ or there are ‘financial con-
straint[s]’, the ICC would provide even treatment to all States Parties.37

This may be linked to historic experience, since the slowness of the
international response to Khmer Rouge crimes suggests to some that

34 In relation to post-election violence in early 2014, one NGO representative suggested
considering ‘whether or not [the] ICC can remind [the authorities] “you need to
strengthen the rule of law”’, Interview C6.

35 Interview C4.
36 E.g. by Khmer National Liberation Front (KNLF), (Yun and Lipes, 2013); and World

Organization for Human Rights, (Crothers, 2014).
37 See also (ICC, 2003). Interview C6.
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the ICC would also be slow to pursue prosecutions.38 Another inter-
viewee also observed that the ‘ICC is not as strong as domestic court[s],
because it doesn't have the police’.39

If the ICC does not decide to investigate crimes in Cambodia, there
may also be fears that Cambodian authorities will use this as an excuse
not to respond to complaints within the domestic legal system, which
have faced significant challenges, including to the security of activists
(Global Witness, 2012). One NGO representative suggested that ‘if you
relodge [your complaint] at the national court system they will say “refer
to the ICC, the ICC said there is no problem”. So . . . It’s a shelter
somehow to those kinds of criminals’.40 He argued that the ICC would
not deter contemporary crimes unless it could address the ‘gap’, where
although international crimes have been committed (for political, gravity
or evidentiary reasons) the ICC seems ‘too high’ or ‘too far’.41 Otherwise,
‘you create a lot of expectations and then nothing happens’.42

Thus at least some local NGO actors challenge the ICC’s selectivity and
ask it to do more. Just as Hun Sen once argued that the UN ‘should play a
crucial role in preventing conflicts’ (Hun Sen, 2000), an NGO actor asked:
‘we know ICC is an international criminal law court, it is a permanent court,
it is a court. But can they domore than a court? For example, on prevention
issues, can they do it?’43 The argument that the ICC could do more in
Cambodia promotes the importance of international criminal institutions.
The documentation, monitoring, and victims and outreach activities men-
tioned support the prosecution of international crimes in trials before the
ECCC. In these ways, actors have used local initiative to promote the ‘norm’
of international criminal justice in Cambodia.

2.3.4 Local Adaptation

The previous section explained how international states and organisa-
tions, Cambodian authorities, and Cambodia-based NGOs have

38 ‘Even [the] ICC . . . Relating [its situation] to [the] Khmer Rouge as example . . . The
leader[s] during [the time of Khmer Rouge] power, nobody accepted [a court] then. But
when they have no power, they'll arrest [them] . . . And that's the challenge you see?’,
Interview C1.

39 Interview C1.
40 Interview C6.
41 Interview C6.
42 Interview C6. See also Interview C1.
43 Interview C6.
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attempted to influence Cambodia’s approach to prosecuting inter-
national crimes. This section explores how some actors have also aimed
to move beyond translating the international norm for domestic adop-
tion by further reconstructing, or adapting, understandings of inter-
national criminal justice in Cambodia – selecting and discarding
aspects of the norm to offer new interpretations.
To begin with an example, apart from the Article 15 communications

mentioned, it seems that Cambodia-based NGOs attempt to address
concerns about ‘land grabbing’ with a human rights, development, or
domestic property law, rather than international criminal law, focus.
There may be doubts that much of the violence associated with land
issues would technically constitute international crimes, but more per-
tinent is the immediate need to defend and protect land activists who are
themselves subject to domestic prosecutions (e.g. see Anstis, 2012; Keo,
2016). NGOs rarely publicly link the ECCC’s conviction of DK leaders
for forcible transfers in Case 002/0144 to contemporary accusations of
forced evictions in Cambodia in their advocacy, despite acknowledg-
ments that contemporary land disputes partly derive from historic events
(Anstis, 2012).45 To directly compare the current government to pros-
ecutions associated with the Khmer Rouge period is not necessarily
helpful in the present environment, compared to alignment with devel-
opment and domestic law norms. Rather, circumstances require and
encourage ‘local’ actors to respond to alleged international crimes using
adapted, though still judicial, approaches that interpret international
criminal justice as having a more historic role.
However, the concept that prosecuting international crimes might be

associated with improving judicial institutions is an interpretation that
could be useful for activists. Cambodia’s domestic international crimes
laws are arguably relatively complete (see Section 2.4), so that one NGO
representative speculated that some civil society actors ‘may say that “I’ve
done my job because genocide, war crimes, crimes against humanity has
been codified in the Penal Code already, Cambodia has already signed,
ratified the ICC, that’s all.”’46 Instead, it may be broader issues of judicial
independence that present the remaining barriers to international

44 Prosecutor v. Nuon Chea and Khieu Samphan, Case No. 002/19-09-2007/ECCC/TC,
Supreme Court Chamber, Appeal Judgment, 23 November 2016 (Case 002/01 Appeal
Judgment).

45 Interview C1.
46 Interview C6.
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criminal justice and other reforms. As one actor put it, ‘[w]e have good
law but enforcement’47 is the problem. Thus, rather than only advocating
for the government to ‘end impunity’, or working only with the ECCC,
many NGOs prioritise judicial capacity building or provide legal aid and
community education.48 Much of this training might be considered legal
development work and – rather than focusing on the prosecution of
international crimes – covers a variety of related justice and human rights
areas, such as access to justice, resolving land disputes, children and
women’s rights, and issues such as torture and forced confessions.49

The norm of international criminal justice, which normally involves
prosecutions, has been interpreted in Cambodia as attracting expertise
and funding that could also change individual behaviours through edu-
cation, and thereby have longer-term societal impacts. Law students are a
particular focus. An educator who has worked at international crimes
tribunals and now teaches in Cambodia believes that encouraging stu-
dents to think ‘critically’ ‘will have a far greater impact than working at
the ECCC, [it’s] not even close’.50 Another NGO representative agreed
that ‘the only hope may be the younger generation’ and school curricu-
lum changes, which have been promoted by the ECCC reparations
process, ‘the only entry point where international criminal law can be
more referred to or can be more researched’ in Cambodia beyond the
ECCC.51 Thus, particularly as Cambodia has a high proportion of
younger people, long-term strategies aimed at the youth and judiciary
are a focus for activities that employ the norm of international criminal
justice for broader, educational purposes (Westoby, 2013).
The ECCC has also been accompanied by broader transitional justice

projects that adopt some aspects of the idea of prosecuting international
crimes. The Group of Experts found little Cambodian interest in estab-
lishing a truth commission and heard that any ‘commission could not be
a substitute for trials’ (Group of Experts, 1999: para. 202). However, there
have been extensive local memorial and other transitional justice activ-
ities in Cambodia (Westoby, 2013). DC-Cam has worked to document
and exhibit the history of atrocities, including by promoting the

47 Interview C1.
48 Interview C5.
49 As one NGO representative explained, ‘the high profile issue[s] in Cambodia . . . the

children, land and women’, Interview C1.
50 Interview C2.
51 Interview C6.
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construction of a large ‘Institute’. The Cambodian Defenders Project
organised a series of Women’s Hearings where survivors and witnesses
publicly shared accounts of gender-based violence committed during DK
(Ye, 2014). The Hearings and related projects arguably demonstrated
that ‘many small and localized initiatives can . . . be equally important to
more grandiose undertakings such as the establishment of an inter-
nationalized criminal tribunal’ (Ye, 2014; Tek & Sperfeldt, 2016: 135).
Alongside wide-ranging recommendations for governments, civil society,
and international organisations, expert panels at the Hearings also sug-
gested that the ECCC investigate and prosecute sexual violence crimes.52

Thus, these forums did not represent a substitute for international crimes
prosecutions, but adapted some of their features, including through the
use of witness testimony and documentation.
NGO advocacy often refers to the ECCC and the ICC as the venues for

international criminal justice and the Rome Statute as a model for
legislation (FIDH, 2006a). However, some responses to international
crimes have been adjusted to incorporate ‘local’ Buddhist or cultural
views. Across the transitional justice field, following the UNTAC period,
‘non-governmental organizations proliferated in Cambodia and dis-
courses of reconciliation, human rights, and justice were localized, often
in Buddhist terms, in another reworking of the genocidal past’ (Hinton,
2008: 66). This may partly have arisen from a perception expressed by
one international actor based in Cambodia that:

In [the Cambodian public’s] mind [the ECCC accused] were already
guilty. And a lot of that stems from a sort of different sense of justice
that we have in the West. And there’s no concept of trials so they’re like,
why are these people getting treated so well when the common criminal
who steals a chicken or a moto is tortured, beaten and thrown in terrible
prisons for years and these people get to live in nice cushy digs, air
conditioning, things like that.53

There are indications of a shift towards international NGOs preferring
to support community-derived (‘bottom-up’) initiatives that encourage
dialogue about past crimes, rather than focusing only upon prosecutions
(Malena & Chhim, 2009: 8; Westoby, 2013: 46), even if still linked to the
ECCC. Regardless of the reason, the norm of international criminal
justice is integrated with community-led responses to the atrocities.

52 E.g. (Cambodian Defenders Project, 2013: 5).
53 Interview C2.
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This tilt towards local engagement being an aspect of international
criminal justice has extended to the way that international criminal
law reparations are designed at the ECCC. The ECCC Chambers have
approved reparation projects including memorials and public exhibitions,
as well as initiatives that claim to be ‘culturally adapted’, including
community self-help groups, testimonial therapies,54 educational pro-
grammes and apps, exhibitions, and theatre.55 Many local and inter-
national actors have supported creative projects not directly linked to
the ECCC, but sometimes stimulated by – including – as a reaction to, the
Court’s existence and shortcomings, such as an annual ‘peace walk’,
pagodas, theatre, exhibitions, oral history, and radio programs (Westoby,
2013; Herman, 2018). One NGO has trained Buddhist monks ‘to be more
effective in their ability to encourage people to talk and share’ and thereby
equip them to contribute to community stability and reconciliation
(Westoby, 2013: 174). Another project adapted television programs about
the ECCC proceedings to ‘create environments favourable for longer-term
reconciliatory processes beyond the ECCC’ (Sperfeldt, 2014; Sperfeldt et al.
2016: 7 emphasis added). Scholars have observed that ‘[d]ialogue, between
individuals and across communities as a whole, is considered crucial in
creating a space in which reconciliation can occur’ (Westoby, 2013: 48
emphasis added). Similarly, for an international actor, ‘I view [related
debates] and other people do too as a battle over space between the
government and civil society’.56 The ECCC has contributed to securing
such ‘space’ through facilitating an influx of funding, ideas, and debate
about prosecuting international crimes, but the situation continues to be
challenging, especially since the Cambodian government has tightened
restrictions on NGO activities (Human Rights Watch, 2016b). Still, artis-
tic developments including theatre, dance, art exhibitions, and numerous
films about life during and pre-DK have proliferated alongside the
ECCC.57

It seems that for all its weaknesses, international attention and the
establishment of the ECCC has attracted expertise and funding towards
prosecuting international crimes in Cambodia. Individuals within

54 See (TPO Cambodia, 2015); Case 002/01 Judgment, para. 1131.
55 Prosecutor v. Nuon Chea and Khieu Samphan, Case No. 002/19-09-2007/ECCC/TC, Trial

Chamber, Case 002/02 Judgment, 16 November 2018 (Case 002/02 Judgment).
56 Interview C2.
57 Director Rithy Panh reflects on the relationship of film (and its ability to depict physical

presence) to justice in this interview (Cruvellier, 2018).
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Cambodia have initiated and capitalised on this ‘space’, taking up oppor-
tunities for education and dialogue about justice, history, and personal
experiences, in order to promote an understanding of international
criminal justice that encompasses and amplifies these activities. Actors
within Cambodia have engaged in diverse initiatives beyond the ECCC
that adapt understandings of international criminal justice, including to
promote broader contemporary institutional reforms and intra-
community dialogue.

2.3.5 Summary: Local Initiative and Adaptation

International and government actors have discussed international crim-
inal justice in Cambodia with reference to independence, due process and
efficiency, sovereignty, selectivity, reconciliation, peace and stability,
reintegration, and development issues. Civil society actors from around
the world have advocated for prosecuting international crimes and have
assisted the ECCC through documentation, monitoring, working with
civil parties, and community outreach. To do so, Cambodians have
engaged international partners and organisations, including by submit-
ting communications to the ICC.
Thus, both international and Cambodia-based actors have been

engaged in debates about prosecuting international crimes that occurred
in the past, as well as in relation to contemporary or future violations.
However, some have also taken up advocacy in other priority areas or
have turned their attention towards educating future generations, judicial
reform, and broader reconciliation initiatives. Through such legal and
community engagement, a variety of actors have adapted international,
state, and community notions of international criminal justice. These
processes of adaptation are evident in Cambodia’s mechanisms for pros-
ecuting international crimes.

2.4 Mechanisms for Prosecuting International Crimes in Cambodia

Cambodia has a civil law legal system partly derived from the French
protectorate period, although colonial and DK upheavals have contrib-
uted to obscure the exact content of Cambodian law (Adams, 2005;
FIDH, 2006a).58 There are several avenues for responding to

58 A modified version of the French criminal code, the 1956 Criminal Law, was adopted
post-independence. A 1954 Code of Military Justice included some offences against
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international crimes committed in Cambodia. First, there are inter-
national mechanisms. Cambodia has ratified most international human
rights and humanitarian law treaties, including the Rome Statute.
Second, Cambodia passed the ECCC Law in 2004. Third, international
crimes are included in Cambodia's Criminal Code. Finally, amnesties and
pardons have been provided in the past and may still be available,
including for international crimes.

2.4.1 International Mechanisms

A new internationalised tribunal or other states’ universal jurisdiction
might be deployed to prosecute international crimes committed in Cam-
bodia in future. The ICC may also have jurisdiction over such crimes
committed after 1 July 2002. However, Cambodia has not adopted
specific legislation for cooperating with the ICC or ratified the Agree-
ment on Privileges and Immunities of the ICC, which may complicate its
cooperation with any ICC investigation – for example, that results from
the Article 15 communications discussed.
Cambodia has ratified the four Geneva Conventions and a number of

other relevant international humanitarian law and human rights treaties,
including Additional Protocols I and II (see Appendix A). In 2007,
Cambodia’s Constitutional Council drew on Article 31 of the Consti-
tution to suggest that ‘law’ in Cambodia includes international human
rights treaties to which it is a party,59 though Article 31 also says that the
‘exercise of such rights and freedom shall be in accordance with the
[Cambodian] law’. Still, the situation for humanitarian law treaties is
unclear, as is the question of which laws take precedence where domestic
legislation is inconsistent with international treaty obligations.60 In

wounded or dead soldiers. The 1980 PRK Decree Law 2 remained the only criminal ‘law’
until UNTAC adopted ‘Provisions relating to the Judicial and Criminal Law and Proced-
ure Applicable in Cambodia during the Transitional Period of 1992’.

59 Kingdom of Cambodia Constitutional Council Decision 092/003/2007, Case No. 131/003/
2007, 26 June 2007, see Article 31 of the Constitution of the Kingdom of Cambodia 1993;
this interpretation was suggested in (Committee on the Elimination of Discrimination
against Women, 2011: para. 23) regarding a ratified treaty. Cambodia’s government has
suggested that the Constitution ‘recognizes and respects human rights’ in accordance
with the terms of Article 31, see e.g. (Cambodia, 2013: para. 86).

60 See (Teilee, 2010). In Prosecutor v. Kaing Guek Eav alias Duch, Case No. 001/18-07-2007/
ECCC/TC, Trial Chamber, Decision on the Defence Preliminary Objection concerning
the Statute of Limitations of Domestic Crimes, 26 July 2010 (Statutory Limitations
Decision), para. 39 the Trial Chamber found that Article 15 of the International Covenant
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practice Cambodia has adopted domestic legislation to implement its
obligations under international treaties.61 The localisation framework
suggests that as norms are reshaped in Southeast Asia, they may lead
to new or modified institutions and practices ‘in which local influences
remain highly visible’ (Acharya, 2004: 251). The next section reviews the
Cambodian legislation that has been passed in order to address inter-
national criminal law.

2.4.2 The ECCC Law

The ECCC in many ways demonstrates an idea suggested by the ‘local-
isation’ framework: that institutions can represent a convergence
between ‘local’ concerns and selected aspects of ‘normalised’ inter-
national criminal justice. The ECCC Law is a Cambodian law providing
for ‘Extraordinary Chambers’ to be established within Cambodia’s court
structure. However, as discussed, the ECCC is an ‘internationalised’
tribunal, formed by agreement between the Cambodian government
and the UN (the ECCC Agreement) and Cambodian law (the ECCC
Law). It involved an adaptation of the norm of international criminal
justice in its structure, procedures, the time period it focuses on, and the
people and crimes it prosecutes (see Palmer, 2016).
Cambodian and international aspirations that the ECCC might build

domestic capacity and support Cambodia’s sovereignty were reflected in
the Court’s internationalised structure, which draws on Cambodian and
international law and employs national and international staff. The
inclusion of national and international roles, including national/inter-
national co-prosecutors and judges, might have been hoped to encourage
knowledge transfer between the different groups, but also led to divisions
within court operations along these spatial lines (Ciorciari & Heindel,
2014; Christensen & Kjeldgaard-Pedersen, 2018).

Article 12 of the ECCC Agreement provides that ECCC procedures
‘shall be in accordance with Cambodian law’, but reflecting the argu-
ments of some international actors (see Section 2.3.1), the ECCC Law
also requires that ECCC trials be conducted ‘in accordance with existing
procedures in force’ with reference to international procedures if there is

on Civil and Political Rights, adopted 16 December 1966, entered into force 23 March
1976 (ICCPR), was applicable to the ECCC because of Article 33 new, ECCC Law.

61 E.g. Law on the Prohibition of Chemical, Nuclear, Biological and Radiological Weapons,
3 December 2009; Law on the Protection of Cultural Heritage, 25 January 1996.
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uncertainty and ‘international standards of justice, fairness and due
process of law’.62 The ECCC allows for limited victim participation and
reparations, though these were not explicitly included in the initial ECCC
Law. Both processes came to be an integral (if controversial) part of the
ECCC’s activities. They are formalised in the ECCC’s internal rules of
procedure and evidence, which drew on Cambodian criminal procedure
(influenced by French civil law tradition) as well as the processes of other
international criminal tribunals (including the ICC).
Adaptation is also evident in the ECCC’s narrow jurisdiction to pros-

ecute the ‘senior leaders of Democratic Kampuchea and those who were
most responsible for the crimes and serious violations of Cambodian
laws related to crimes, international humanitarian law, and international
conventions recognized by Cambodia’ committed between 17 April 1975
and 6 January 1979.63 The Cambodian government might have been
open to wider temporal jurisdiction,64 but this restricted scope was
acceptable to them and more comfortable for the foreign governments
implicated in the Cambodian conflicts before and after DK, including the
United States (Ciorciari & Heindel, 2014: 29). While the UN had sought
a broader personal jurisdiction, the narrow approach was important for
the Cambodian government’s ‘narrative of rescue’ (Ainley, 2014: 149)
and thereby its own future stability. For all parties, this jurisdiction could
reflect one tenet of the norm of international criminal justice, ‘the idea
that certain individuals are particularly to blame’ (Mégret, 2015: 84).
Focusing on this period presented other temporal issues, however. In

contrast to notions of international criminal law as progressive (see
Chapter 1), the ECCC must apply its jurisdiction using historically
recognised crimes, rather than more recent developments in inter-
national criminal law jurisprudence. The ECCC has jurisdiction to pros-
ecute most international crimes, but also includes other crimes under
Cambodian and international law. The ECCC may prosecute the crimes
of genocide,65 crimes against humanity,66 grave breaches of the Geneva

62 Article 33 new, ECCC Law.
63 Article 2 new, ECCC Law.
64 Linton (2005: 5) observes that ‘the RGC did attempt to widen the temporal jurisdiction to

1970–1998 which would have brought in acts that would meet the General Assembly’s
1974 definition of aggression, but it seems that this was simply a negotiating tactic’ partly
because ‘it [would] have brought the wrath of the USA, China and Vietnam down on the
government’.

65 Article 4 ECCC Law.
66 Article 5 ibid.
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Conventions,67 the destruction of cultural property during armed con-
flict,68 and ‘crimes against internationally protected persons pursuant to
the Vienna Convention of 1961 on Diplomatic Relations’,69 though not
the crime of aggression (see Linton, 2005). The definition of genocide is
adopted from the Genocide Convention.70 While Cambodia had ratified
the Rome Statute by the time the amended Law was adopted in 2004, the
Law largely replicates the crimes against humanity provisions from the
earlier ICTY and ICTR Statutes.71 These appeared a more appropriate
starting point for determining the content of international criminal law
in the late 1970s than the more recent Rome Statute.72 Thus, the Law
does not include the additional definitions included in Article 7(2) of the
Rome Statute about crimes against humanity, nor, for example, its range
of sexual and gender-based violence crimes (Williams & Palmer, 2015). It
also omits the war crimes included in the Rome Statute or Additional
Protocols beyond the grave breaches,73 including those committed in a
non-international armed conflict that arguably had less certain status in
customary international law during the relevant period. International
lawyer Suzannah Linton observes that this omission could have been
explained if the DK period was considered an international conflict.
However, this was ‘not consistent with the aims and objects of the
drafters’ who did not want the full period of Cambodia’s war from
1970 or earlier, when international actors were implicated in the conflict,
‘opened up to scrutiny’ (Linton, 2005: 47).
The ECCC Law also incorporates select aspects of domestic Cambo-

dian law. For instance, it provides the Court with jurisdiction to try
crimes of homicide, torture, and religious persecution included in the

67 Article 6 ibid.
68 Article 7 ibid.
69 Article 8 ibid.
70 Ratified by Cambodia 14 October 1950 before entry into force, 12 January 1951.
71 E.g. the ECCC Law has no requirement for crimes against humanity to occur during an

armed conflict, as in Article 5 of the Statute for the International Criminal Tribunal for
the former Yugoslavia (ICTY Statute), but does require that crimes against humanity
involve an ‘attack directed against any civilian population, on national, political, ethnical,
racial or religious grounds’, as does Article 3 of the Statute for the International Criminal
Tribunal for Rwanda (ICTR Statute), but not the ICTY Statute.

72 The UN Secretary-General suggested that crimes in the ICTY Statute were all recognised
in customary international law (United Nations Secretary General, 1993).

73 Cambodia became a party to the first two Protocols in 1998. See Appendix A.

   : 

https://doi.org/10.1017/9781108669450.003 Published online by Cambridge University Press

https://doi.org/10.1017/9781108669450.003


1956 Penal Code,74 but not other Cambodian national crimes, including,
for example, sexual violence crimes. Cambodia’s Constitutional Council
suggested that the ECCC’s jurisdiction and removal of statutory limita-
tion periods did not breach provisions in the 1956 Penal Code concern-
ing the non-retroactive application of criminal law.75 However, the
ECCC Trial Chamber was unable to agree that it could apply the 1956
law, partly due to a dispute as to when Cambodia’s devastated judicial
system became capable of prosecuting international crimes.76 This dem-
onstrated how attempts to infuse international criminal justice with
domestic laws can require international criminal tribunals to assess and
adjust to apparently local laws, contexts and events.
The ECCC Law does not address modes of liability, though the

Chambers have drawn on ICTY and ICTR jurisprudence to justify
reliance upon the first two forms of ‘joint criminal enterprise’ (but not
the third).77 Like the ICTY and ICTR Statutes, no defences are included
and Article 29(4) of the ECCC Law confirms there is no defence of
superior orders. Thus, the Chambers refer to the relevant domestic laws
for the period under examination, including the defences in the
1956 Penal Code as well as jurisprudence from other international
tribunals (Linton, 2005: 36).78

The ECCC Law therefore involved the establishment of a new insti-
tution for prosecuting past international crimes in Cambodia. However,
it was adapted in various ways, including in its temporal, personal, and
subject-matter jurisdiction. While international norm entrepreneurs can
attempt to ‘spread transnational norms’, the localisation framework
suggests that approaches ‘that accommodate local sensitivity’, especially
where international proponents ‘act through local agents’, are more likely
to lead to institutional change (Acharya, 2004: 249). This approach
helps to explain the contribution of various actors to Cambodia’s inter-
nationalised criminal justice mechanism. Some, but not all, foreign
states and international NGOs demanded international criminal justice
for DK crimes and opposed a Cambodian-managed tribunal. However,

74 Article 3 ECCC Law.
75 Kingdom of Cambodia Constitutional Council Decision 040/002/2001, Case No. 038/001/

2001, 12 February 2001; Statutory Limitations Decision, para. 6.
76 Statutory Limitations Decision. Cases 003 and 004 charges included violations of the

1956 Code.
77 Case 002/01 Appeal Judgment, paras. 768–810.
78 E.g. Prosecutor v. Kaing Guek Eav alias Duch, Case No. 001/18-07-2007/ECCC/TC, Trial

Chamber, Judgment, 26 July 2010 (Case 001 Judgment), para. 553–4 regarding duress.
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Cambodian NGOs lacked access to the ECCC negotiations. Cambodia-
based efforts to document international crimeswere important and involved
individuals from Cambodia and elsewhere – including Helen Jarvis, a
Cambodian citizen from Australia who worked with the Cambodian gov-
ernment. Yet the mediation of local civil society norm entrepreneurs was
less significant in establishing the ECCC than the term ‘localisation’ might
suggest. There was a relative lack of avenues for CambodiaNGOs to ‘localize
a normative order . . . by building congruence with outside ideas’ (Acharya,
2004: 249), especially within socio-cultural power hierarchies (Malena &
Chhim, 2009: 7). The ECCC structure therefore largely did not reflect their
priorities, nor was the Law progressive. Later opportunities to shape the
ECCC’s operations were taken up, however, by developing and supporting
the outreach, civil party participation, and reparations procedures.
On the other hand, the Cambodian state actors who developed the

ECCC draft agreement restructured notions of international criminal
justice by incorporating elements that supported their priorities of sov-
ereignty, stability, and development. For example, the aspects of inter-
national criminal justice involving some international involvement, due
process rights, and limited jurisdiction over senior leaders were accepted.
However, Cambodia’s leaders rejected the idea that international crimes
trials would be entirely internationally managed and the ECCC has
drawn its procedures from both international and Cambodian sources.
Thus, consistent with both constructivist theories that emphasise domes-
tic input and the localisation framework (see Chapter 1), ‘local’ actors
also influenced Cambodia’s approach to international criminal justice.
The ECCC has been heavily criticised, but it operates largely within

fair trial standards and has secured convictions.79 The ECCC prosecu-
tions might suggest that the government at least supported pursuing
past-focused trials. However, the adapted nature of the ECCC’s legal
framework and the government’s opposition towards prosecuting more
than the initial small group of ECCC accused do not indicate that
Cambodia’s leaders were willing to fully adopt, or have internalised,
‘normalised’ understandings of international criminal justice, even for
earlier crimes. Instead, the ECCC represents a set of instruments that
borrowed from notions of international criminal justice, but ‘in which
local influences remain highly visible’, as well as historic experiences –
that is, a ‘localised’ institution (Acharya, 2004: 251; Palmer, 2016).

79 See Case 002/01 Appeal Judgment, paras. 109–239.
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2.4.3 Domestic Criminal Legislation

In relation to contemporary or future crimes, Cambodia’s development
of domestic international crimes legislation and practice also does not
clearly represent the rejection, or acceptance, of the norm of international
criminal justice. Cambodia’s 2010 Criminal Code includes crimes that
could encompass similar conduct to international crimes, including
murder, torture and ‘barbarous’ acts, violence, rape and sexual assault,
illegal arrest or detention, and discrimination. Cambodia’s legal Com-
mission of the National Assembly drafted international crimes provisions
for this Code and the 2007 Criminal Procedures Code, with the assist-
ance of French lawyers (FIDH, 2006a: 50). The Code includes crimes
against humanity, genocide, and war crimes and provides jurisdiction
where there is a link to Cambodian territory, victims, or perpetrators,
though it does not confer universal jurisdiction.80 Article 7 clarifies that
the Code is to be interpreted in light of its provisions, ‘subject to
international treaties’ (such as the Rome Statute) and Article 8 suggests
that the Code should not prevent survivors of international humanitarian
law violations from pursuing prosecutions under other relevant laws –
for example, the ECCC Law.
The Code draws on the Rome Statute crimes provisions with minor

variations (Meisenberg, 2015).81 Notably, it extends liability for inter-
national crimes to ‘legal entities’ (but not the state).82 Like the ECCC
Law, the Code does not include the definitions contained in Article 7(2)
of the Rome Statute regarding crimes against humanity, leaving scope for
courts to interpret terms such as ‘deportation or forcible transfer of
population’ in context. The crime against humanity of persecution does
not extend to grounds other than ‘political, racial, national, ethnic,
cultural, religious or gender’,83 though this is more expansive than the
ECCC Law, which only referred to ‘political, racial, and religious
grounds’.

80 Articles 19–20, 22, Criminal Code, although it extends to crimes committed by Cambo-
dians overseas or by a foreigner against Cambodian victims, ‘against the security of’
Cambodia, or where the offence was committed against a Cambodian diplomatic or
consular agent or premises or related to counterfeiting (Article 22).

81 For example, the definition of genocide in Article 183(4), Criminal Code, includes
‘imposing forceful measures or voluntary means intended to prevent births’.

82 Articles 187, 192, 198, Criminal Code.
83 I.e. excluding ‘or other grounds that are universally recognized as impermissible under

international law’ as in Article 7(1)(h) of the Rome Statute. Article 188(8), ibid.
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The war crimes provision in Article 193 of the Code is adopted in
similar form to Article 8(2)(a) of the Rome Statute, which also addresses
grave breaches, although – as in the ECCC Law – Article 193(5)-(8)84

protects ‘civilians’. This could exclude such crimes committed against
medical and religious personnel and the unlawful deportation, transfer,
or confinement of non-civilians (Meisenberg, 2015: 129–31).85 The ECCC
Law only included these grave breaches, whereas Article 194 of the Code
merges Article 8(2)(b) and (c) of the Rome Statute in prohibiting a list of
war crimes in both international and non-international conflicts, reflect-
ing a conception of international criminal responsibility for war crimes
that has broadened over time. It omits some of the Rome Statute viola-
tions, such as enlisting or conscripting children under the age of 15, the use
of prohibited weapons other than poison, sexual violence war crimes, and
declaring that no quarter will be given (Meisenberg, 2015: 134), which
suggests some adaptation. Finally, providing a foreign state with ‘the
means of undertaking hostilities or aggressions’ is punishable under the
Code,86 though it includes neither aggression nor crimes against peace.

The Code incorporates criminal responsibility provisions that are as
expansive as those in the Rome Statute (Meisenberg, 2015: 135). For
example, co-perpetrators are those who ‘by mutual agreement, commit
the relevant criminally prohibited act’, or ‘attempt to commit a felony’,87

which, by focusing on the agreement, rather than taking a ‘substantial
step’, arguably reflects a lower culpability threshold for attempt than
Article 25 of the Rome Statute. Moreover, the Code criminalises planning
to commit genocide or crimes against humanity, including participating
in a group or organisation to do so.88 It also includes the ‘incitement . . .
to discriminate, to be malicious or violent against a person or a group
of persons because of their membership or nonmembership of a
particular ethnicity, nationality, race or religion’.89 This provision suggests
incitement to commit genocide,90 but appears broader. On the other hand,
the Code does not include an explicit superior responsibility provision.

84 Equivalent to Article 8(2)(a)(v)–(viii), Rome Statute.
85 However, the chapeau of Article 193, Criminal Code, refers to acts committed against

‘persons or properties protected by Geneva Convention[s]’, which could protect a
broader range of victims.

86 Article 444, Criminal Code.
87 Article 26, Criminal Code.
88 Articles 185 and 190, Criminal Code.
89 Article 496, Criminal Code.
90 Article 25(3)(e), Rome Statute.
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The Code includes various defences, such as in relation to mental
disorders91 and self-defence.92 As to superior orders, Article 32 says that
perpetrators of genocide, crimes against humanity or war crimes ‘shall
not, under any circumstances’ be exempted from responsibility because
the act was authorised or not prohibited by law or performed subject to
an order, which goes beyond Article 33 of the Rome Statute and Article
17 of the 1997 military law,93 but reflects Article 29(4) of the ECCC
Law94 and the position in customary international law (Gaeta, 1999).

Cambodia has not ratified the 1968 Convention on the Non-
Applicability of Statutory Limitations to War Crimes and Crimes Against
Humanity,95 but the Code96 and Criminal Procedures Code97 provide
that the limitations periods do not apply for genocide, war crimes, or
crimes against humanity.98 However, the Code does not establish any
special chambers or mechanism for investigating and prosecuting inter-
national crimes and Cambodia’s Criminal Procedures Code does not
include specific procedures for prosecuting international crimes.99 This
means that there is a lack of clarity as to how these provisions would
actually be enforced to promote the norm of international criminal
justice domestically.
Cambodia’s Criminal Code – with prospective jurisdiction – was

therefore closely modelled on the Rome Statute. While its extension of
liability to legal entities (corporations), as well as the exclusion of par-
ticular definitions and war crimes, included an element of international
(especially French) engagement alongside the ECCC (FIDH, 2006a),
it also partly resulted from the domestic drafting process and was
acceptable to Cambodian authorities and NGO actors. The new offences
came alongside other amendments to the Code that were condemned as

91 Article 31, Criminal Code.
92 Article 33, Criminal Code.
93 The Law on General Statutes for the Military Personnel of the Royal Cambodian Armed

Forces, CS/RKM/1197/005, 6 November 1997.
94 See Case 001 Judgment, para. 552.
95 Adopted 26 November 1968, entered into force 11 November 1970. The provisions of this

Convention may not reflect customary international law and are unlikely to apply where
states have inconsistent legislation (Ratner et al., 2009: 160).

96 Article 143, Criminal Code.
97 Article 9, Criminal Procedure Code.
98 See Statutory Limitations Decision.
99 Other than in relation to provisional detention in Articles 210 and 608, possibly influ-

enced by ECCC decisions, e.g. Prosecutor v. Kaing Guek Eav alias Duch, Case No. 001/18-
07-2007/ECCC/TC, Trial Chamber, Decision on Request for Release, 15 June 2009.
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infringing on human rights, particularly freedom of speech (e.g.
LICADHO, 2010). The comparative success of including international
crimes provisions was ‘widely seen as a result of ADHOC advocacy [as part
of the project with FIDH], described by international partners as the most
consistent and best heard voice defending the Rome Statute in Cambodia’
(Raab & Palouda, 2010: 2). The Code’s (albeit minor) deviations from the
Rome Statute could make it difficult for national proceedings to provide a
barrier for ICC prosecutions based on the principle of complementarity
(Meisenberg, 2015), making it hard to understand the legislation as purely a
‘performance’ for the ICC (deVos, 2015: 405) or internalisation of the norm
of international criminal justice. However, in general, the adoption of these
laws could be considered consistent with one aspect of the norm of inter-
national criminal justice: allowing for domestic international crimes pros-
ecutions. In other words, as a step towards accepting the norm, with minor
adaptations. Still, Cambodian law retains avenues to exclude perpetrators of
international crimes from criminal sanction.

2.4.4 Amnesties and Immunities

There are multiple possible reactions to the commission of international
crimes, ranging from no response, to the use of amnesties, to the estab-
lishment of international criminal tribunals. Each of these responses,
including amnesties, is found in both international practice and transi-
tional justice approaches (Teitel, 2000), although the provision of amnes-
ties for international crimes has a problematic relationship to the norm
of international criminal justice (Pensky, 2008; Jeffery, 2018). Amnesties
and pardons have been employed by Cambodia in the past, including for
DK defectors in the Law to Outlaw Democratic Kampuchea Group in
1994 and a Royal Amnesty issued for Ieng Sary in 1996. This was
reflected in Article 40 new of the ECCC Law, which allowed the ECCC
to determine the scope of any previous pardons or amnesties. In a
decision demonstrating the potential for friction between Cambodian
laws and the international criminal justice norm, the ECCC Pre-Trial
Chamber found that Ieng Sary’s prior conviction before the PRT, the
Royal Amnesty granted in 1996, and the amnesty law of 1994 did not
prevent his prosecution.100

100 Prosecutor v. Ieng Sary, Case No. 002/19-09-2007-ECCC/OCIJ (PTC75), Pre-Trial
Chamber, Decision on Ieng Sary's appeal against the closing order D427/1/30, 11 April
2011.

   : 

https://doi.org/10.1017/9781108669450.003 Published online by Cambridge University Press

https://doi.org/10.1017/9781108669450.003


The position within domestic courts for future prosecutions under the
Criminal Code is unclear. Article 90 new (4) of the Constitution allows
the National Assembly to adopt a general amnesty and the Code con-
firms that this encompasses expunging convictions, but does not prevent
survivors from seeking compensation for the damage they have
suffered.101 Similarly, Article 27 of the Constitution allows the King to
grant partial or complete amnesty. While the Rome Statute provides that
it applies to Heads of State and other officials,102 within Cambodia the
King is considered inviolable under Article 7 of the Constitution,
although the monarch’s role today is predominantly formal. The ques-
tion of the compatibility of Article 7 with Article 27 of the Rome Statute
does not appear to have been addressed when Cambodia ratified the
Rome Statute or amended the Code, possibly because the pre-eminence
of the Constitutional position was considered ‘clear’ to parliamentarians
(FIDH, 2006a: p. 7 (fn. 4)). Articles 80 and 104 of the Constitution also
provide members of the National Assembly and senators with parlia-
mentary immunity.103 Thus – reflecting concerns about Cambodia’s
stability and potentially concerning royalty, social hierarchies and
Buddhist conceptions of forgiveness – amnesties, pardons, and limited
immunities may still operate with respect to prosecuting international
crimes in Cambodian Courts.

2.4.5 Enforcement

Cambodia has been the site of international crimes trials at the PRT and
at the ECCC, the latter of which has now convicted three individuals
and – with intermittent opposition of the Cambodian national judicial
officers at the ECCC and the Cambodian government – investigated a
further five.104 In doing so, due to the requirements of the ECCC
Agreement and ECCC Law, the ECCC has made use of Cambodian

101 Articles 149–151, Criminal Code.
102 Article 27, Rome Statute and on the position more generally, see e.g. (Ratner et al., 2009:

156; Akande and Shah, 2010); and at the International Court of Justice, Arrest Warrant
of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment of 14 February
2002, ICJ, 14 February 2002.

103 However, Article 126 of the Constitution provides that government members are not
immune for crimes committed in the course of their duties. Note that parliamentary
immunities are not necessarily respected, see (Human Rights Watch, 2016). Though see
Article 51, Common Statute on Civil Servants 1994.

104 Ao An, Im Chaem, Meas Muth, Sou Met, and Yim Tith.
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domestic law.105 The relationship between Cambodian and international
legal principles has sometimes presented complexities, as in relation to
amnesties106 and the detention of the ECCC accused by the Cambodian
Military Court until their transfer to the ECCC in 2007.107 In Case 001,
the ECCC Trial Chamber found that the ‘ECCC Law not only authorizes
the ECCC to apply domestic criminal procedure, but also obligates it to
interpret these rules and determine their conformity with international
standards’.108 International human rights and criminal laws have there-
fore been enforced by the ECCC, though with reference to domestic laws
and procedures. Other actors, including from civil society, have then
engaged with these laws since the ECCC commenced operations, includ-
ing in relation to victim participation and reparations, as well as pros-
ecuting sexual and gender-based violence, and in stimulating diverse
community activities (Sperfeldt, 2012a). Thus, rather than an inter-
national norm being accepted through the entrepreneurship of civil
society, a variety of actors have influenced Cambodia’s approach to
prosecuting past international crimes at the ECCC on an ongoing basis,
in ways that emphasise or seek to alter different aspects of international
criminal justice. Moreover, the ECCC has produced jurisprudence that
has been drawn upon by other international criminal tribunals, demon-
strating how approaches towards international criminal justice can be
drawn from localised sources.109

There have been a number of other trials in Cambodia that relate to
human rights violations that might be considered international crimes,110

including: the Nuon Paet trial referred to in Section 2.2.3, the 2006 con-
viction of military and police personnel for sixty-two extrajudicial kill-
ings, another case in 2006 in which six police officers were found guilty of
torture and, since the new Code was promulgated, a 2010 case involving
police, military police, and soldiers charged with arbitrary killings, as well

105 See e.g. (Shany, 2013) regarding the use of domestic criminal law in relation to the joint
criminal enterprise doctrine.

106 Prosecutor v. Ieng Sary, Decision on Ieng Sary's appeal against the closing order D427/1/
30, 11 April 2011.

107 E.g. Prosecutor v. Duch, Decision on Request for Release, 15 June 2009.
108 Ibid., para. 15.
109 E.g. Prosecutor v. Dominic Ongwen, ICC Case No. ICC-02/04-01/15, Pre-Trial Chamber

II, Decision on the confirmation of charges against Dominic Ongwen, 23 March 2016,
paras. 90–2.

110 It is beyond the scope of this book to undertake a detailed analysis of whether such acts
would constitute international crimes, but they do provide examples of conduct that, on
its face, could be investigated as such.
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as a range of other prosecutions for offences such as physical assault and
forced confessions.111 In 2013, a town governor, Chhouk Bandith, was
convicted of causing bodily harm under the Code for shooting garment
workers in Svay Rieng Special Economic Zone during protests in 2012.
His co-defendant, a police chief, was found guilty of the lesser charge of
‘illegal use of a weapon’. Both convictions were upheld on appeal and
Chhouk Bandith turned himself in to authorities in 2015 (Titthara,
2015), though arguably with a relatively short sentence of eighteen
months. Such cases have not involved Cambodia’s international crimes
legislation, but suggest that domestic courts may, on occasion, hear cases
brought for serious harms perpetrated by officials. Then again, these
trials are the exception and criticisms of their fairness, selectivity, and
political interference continue to be directed towards the Cambodian
judiciary, as well as at the ECCC (McCarthy & Un, 2015).
The practice of the ECCC and the more recent allegations of inter-

national crimes being committed in Cambodia, despite the Criminal
Code’s international crimes laws without accountability, suggest that
attitudes towards the norm of international criminal justice might differ
for different events over different time periods. This is consistent with
Zimmermann’s suggestion that resistance, adaptation, or adoption of
norms reoccurs differently over time, as successive laws are proposed,
passed, and implemented (or repealed) (Zimmermann, 2017). Cambo-
dia’s innovative, but imperfect, international criminal laws and insti-
tutions have not evolved from rejection of accepting normalised ideas
of international criminal justice, via the influence of international actors
or norm entrepreneurs upon receptive ‘locals’. Instead, Cambodia’s
leaders and civil society actors continue to engage with this norm in a
locally adapted manner.
To summarise, Cambodia’s legislation for prosecuting international

crimes was closely modelled upon the Rome Statute. Some deviations,
particularly in the ECCC Law, might be explained by legal doctrines such
as the non-retroactive application of criminal laws, or as reflecting
customary international law and Cambodia’s treaty obligations. Other
adaptations – including the restrictive approach to war crimes (more
pronounced in the ECCC Law), the narrow jurisdiction in the ECCC
Law, inclusion of corporate liability for international crimes in the
Criminal Code, and the retention of pardons and immunities – might

111 For a list of relevant prosecutions, see Transitional Justice Research Collaborative.
Cambodia, https://transitionaljusticedata.com/browse/index/Browse.countryid:19.
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more helpfully be explained by reflecting on Cambodia’s historic experi-
ences and the engagement of international and Cambodian state and
non-state actors in the law-making process.

2.5 Conclusions

The application of the localisation framework in this chapter highlights
how interactions between different perspectives did not result in Cam-
bodia’s authorities simply adopting the UN preference for an inter-
nationally controlled tribunal (or others’ preference for no tribunal) to
respond to DK crimes. Nor, while Cambodia has ratified the Rome
Statute and adopted domestic international crimes legislation, is there
an indication that other international crimes will be prosecuted in Cam-
bodian courts. On the other hand, it is not accurate to characterise
Cambodia as having rejected all aspects of the norm of international
criminal justice. Instead, local actors transformed an international con-
cept for local use, while some international actors changed their percep-
tion of what form of international criminal justice might be appropriate,
as a localised structure became more popular at the ECCC, and legisla-
tion was drafted for prospective crimes. This case therefore supports
more recent constructivist frameworks such as ‘localisation’, that empha-
sise norm contestation and adaptation, rather than expectations about
how ‘socialisation’ might lead to the internalisation of norms.
Internationalised tribunals such as the ECCC have been discussed as

possible models for other regional contexts, such as in Sri Lanka, dem-
onstrating how local adaptations may influence global norms (UN
Human Rights Council, 2015). Cambodia’s leaders also adjusted their
conceptions of sovereignty and peace, which came to be understood as
goals that could be supported by international criminal justice, and
passed comprehensive legislation for prosecuting future international
crimes, despite continuing to show mixed support for the ECCC. The
localisation framework not only emphasises local agency in this process,
but also highlights how local actors can reshape the set of possible
outcomes – in this case, resulting in the novel internationalised structure
of the ECCC (the operations of which extend beyond rhetoric, as it does
act as a prosecuting institution), alongside new Cambodian international
crimes laws in the Criminal Code.
However, the localisation framework has limitations. First, this chapter

identified security and development as important factors in this process and
it might be argued that Cambodia’s government primarily acted so as to
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maximise its material wealth. Yet, during the period of most direct inter-
national engagement with Cambodia’s government functions after
UNTAC was established, Cambodia’s leaders initially followed a strategy
of reintegration and amnesty (rather than the international criminal justice
norm of prosecutions). The Cambodian government’s decision to later
pursue the establishment of an international criminal tribunal and to ratify
and implement the Rome Statute was not the only available choice to attract
aid or investment (Etcheson, 2004). However, it provided an opportunity
to appear to protect Cambodia’s peace, political stability, and – with
negotiation – sovereignty, as well as potentially investment. It is more
helpful, for the purposes of understanding Cambodia’s international crimes
laws, to interpret Cambodia’s material and security situations as providing
contexts within which its leaders viewed pursuing international criminal
justice as the most appropriate course of action, consistent with construct-
ivist theory.
Looking forward, an international civil society actor has argued that

Cambodia’s attitude towards international criminal justice ‘comes down
to the donors and money . . . it would be very interesting to see what
would happen if the government was indicted and formally investigated
by the ICC. Right, would they cooperate? Probably not’.112 From this
perspective, an ICC investigation could create a clash between material
needs and the norm of international criminal justice. A similar tension
may have already arisen with the faltering Case 003 and 004 investi-
gations (Karnavas, 2016). However, Cambodia’s leaders have historically
interpreted such apparent conflicts as opportunities for adaptation in
light of varied normative and material priorities.
This presents a second issue: Cambodia’s engagement with inter-

national criminal justice challenges any expectations of temporal progress
or normative models of a ‘transitional justice time’, in which inter-
national criminal justice leads to a ‘purified’ ending (Hinton, 2013). In
Cambodia’s case, this expectation is depicted in ECCC outreach pamph-
lets illustrated with images of a liberal democratic future consisting of
factories and electricity, as well as the ECCC’s early slogan of ‘Moving
Forward through Justice’ (Hinton, 2013: 94) or the idea that ‘I’ve done
my job’. Instead, Cambodia’s approach to investigating or prosecuting
serious violence does not suggest progression towards accepting the
norm of international criminal justice (or simple rejection).

112 Interview C2.
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A third implication relates to space. If ‘localisation’ is given ‘special
normative value’, this may simplify notions of what ‘local’ means, when
identities are in reality complex (Zimmermann, 2016: 105). For instance,
Buddhist norms influence the discourse surrounding international crim-
inal justice in Cambodia (Urs, 2007; Ear, 2010; Gray, 2012), but it is
important not to overgeneralise about the impact of cultural or religious
practices. The perception of some that Cambodians prefer forgiveness
and reconciliation or – paradoxically – have ‘a different sense of justice’
in which ECCC prosecution appears ‘cushy’, demonstrates this danger
(see Section 2.3.4, this chapter).113 In particular, the intersecting accounts
of DK survivors and younger generations are highly complex, especially
given the lack of clear divisions between victims and perpetrators and the
occurrence of intergenerational trauma (Westoby, 2013: 188; de Langis,
et al. 2014; Bernath, 2015).114 Focusing on local actors could also obscure
the possible criminal responsibility of international perpetrators (Drex-
ler, 2010: 50). This situation supports the body of literature that suggests
that global/local distinctions can be artificial or at least subjective, and
may be insufficient to explain normative change in a given context (see
Chapter 6).
Finally, the localisation framework suggests that local actors seek to

appear neutral and not influenced by ‘outside forces’, in order to ensure
their credibility with state actors and facilitate the spread of norms
(Acharya, 2004: 251). In contrast, Cambodian officials and NGOs utilise
treaty body reporting processes and frequently work with international
partners (see Section 2.3.3, this chapter). It seems that ‘local’ influence
has in part come from the ability to deploy international funding and
draw on international expertise. Cambodian ECCC personnel, witnesses,
and civil parties influence international criminal law through their daily
work. Yet international expatriates working with the ECCC, government,
and Cambodian NGOs, the substantial Cambodian diaspora, and Cam-
bodians who have been educated overseas, all contribute to debates about
international criminal justice. This complexity confirms that norms are
not diffused in an external-to-local direction. Ideas come from many
places – a testimonial therapy reparations project is rooted in Buddhist
practice, but was informed by international programs. The adoption of

113 Interview C2.
114 E.g. consider the multiple perspectives of male and female survivors of forced marriage

(many of whom remain married) and their children.
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national laws modelled on the Rome Statute, though with some
adaptations, may have restrained the scope to develop more creative
legislative approaches, but NGO representatives have still used their
own initiative and draw on cultural and religious practices to explore
community-based reconciliation processes. While local/global divisions
can help to reveal the input and agency of particular actors categorised as
‘local’, and challenge any assumption that norms flow towards accepting
(or rejecting) locals, the reverse assumption of local norm construction
should not be taken at face value. Instead, it may be the ongoing
combination and contestation of various actors and ideas that stimulates
normative change.
These temporal, spatial, and directional aspects are related. For

instance, the ECCC’s narrow temporal and personal jurisdiction arguably
demonstrates that a ‘danger of localizing transitional justice . . . is that
these mechanisms may inadvertently create a narrative that localizes the
origins and dynamics of a conflict and thereby ignores the larger context
in which it emerged’ – a danger for all international crimes trials with
defined remits (Hinton, 2010: 10). In Cambodia’s case, focusing on DK
may sideline atrocities and ‘every day’ harm experienced in the surround-
ing conflicts and today, in various places. Therefore, neither assumptions
about socialising norms over time, nor the localisation framework’s
anticipated, albeit long-term, trajectory from resistance towards the
adaptation of institutions and its emphasis upon the ‘local’, should
obscure the complex relationships between different ideas and actors.
This argument is returned to in Chapter 7.
Cambodia continues to face challenges in securing international crim-

inal justice. This does not indicate that processes of socialisation or
localisation are incomplete, but that adaptation is always occurring.
Further, even though Cambodia is a Rome Statute party, most of this
engagement with international criminal law has taken place beyond the
ICC. The next chapter turns to another state that has been a Rome
Statute party, the Philippines, to explore how actors engage with inter-
national criminal law in a different context, where international criminal
law has been incorporated into domestic legislation, but there is no
international tribunal.
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