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Abstract
This article discusses the techniques—‘hallmarks’—that the EU courts have developed
to ensure that judicial review remains effective in competition law. These hallmarks can
be grouped into three main categories. Some of them concern the interpretation of sub-
stantive law, namely the definition of legal tests and their consistent use over time. Some,
the need for administrative action to rely on the best available evidence (which comprises
both reliance on the expert consensus and the careful examination of the economic and
legal context). A third category relates to the scrutiny exercised over the policy state-
ments through which the European Commission chooses to constrain its discretion.
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I. INTRODUCTION

Judicial review has been central to the direction and evolution of EU competition
law. Many of the substantive choices that define the aims and boundaries of the dis-
cipline were made in the context of a challenge against a European Commission
(‘Commission’) decision under Article 263 of the Treaty on the Functioning of the
European Union (‘TFEU’).1 In Continental Can, the European Court of Justice
(‘Court’ or ‘ECJ’) clarified that Article 102 TFEU encompasses both exploitative
and exclusionary conduct.2 In addition, it held that a link between the dominant pos-
ition and the practice is not a precondition for a finding of abuse.3 In Airtours, the
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1 In accordance with the first paragraph of Article 263 TFEU: ‘The Court of Justice of the European
Union shall review the legality of legislative acts, of acts of the Council, of the Commission and of the
European Central Bank, other than recommendations and opinions, and of acts of the European
Parliament and of the European Council intended to produce legal effects vis-à-vis third parties. It
shall also review the legality of acts of bodies, offices or agencies of the Union intended to produce
legal effects vis-à-vis third parties’.

2 Europemballage Corporation and Continental Can Company Inc. v Commission, 6/72, ECLI:EU:
C:1973:22, para 26.

3 Ibid, para 27.

Cambridge Yearbook of European Legal Studies, 24 (2022), pp. 143–168
doi:10.1017/cel.2022.7

© The Author(s), 2023. Published by Cambridge University Press on behalf of Centre for European Legal Studies, Faculty of Law, University of

Cambridge. This is an Open Access article, distributed under the terms of the Creative Commons Attribution licence (http://creativecommons.org/licenses/

by/4.0/), which permits unrestricted re-use, distribution and reproduction, provided the original article is properly cited.
First published online 06 January 2023

https://doi.org/10.1017/cel.2022.7 Published online by Cambridge University Press

mailto:P.Ibanez-Colomo@lse.ac.uk
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
https://doi.org/10.1017/cel.2022.7


General Court (‘GC’) aligned the notion of collective dominance with the economic
concept of tacit collusion.4 As far as Article 101 TFEU is concerned,
Consten-Grundig made it clear that the provision is concerned both with horizontal
and vertical relationships5 and that EU competition law is driven by market integra-
tion considerations.6

Beyond its role in shaping the substance of the various provisions, court oversight
is considered to be important in and of itself. As the Commission acts both as an
investigator and decision-maker in relation to inquiries (that is, it is both ‘prosecutor’
and ‘judge’ in the cases it opens), mechanisms allowing for the full review of all
issues of law and fact are deemed indispensable from a fundamental rights perspec-
tive.7 Over the past decade, the EU courts have consistently signalled their commit-
ment to engaging meaningfully with all legal and factual aspects of administrative
action.8 This commitment appears to extend to the so-called ‘complex economic
assessments’, in relation to which the Commission enjoys (at least in principle) a
margin of discretion.9

Judicial review, however, is not an easy task. The EU courts ( just like any other
court or tribunal in charge of controlling the legality of administrative action) must
navigate the fine line between law and policy. In the EU legal order, administrative
authorities enjoy discretion when it comes to formulating policy. Absent manifest
errors of assessment, the Commission has the leeway to decide the practices or sec-
tors on which to focus its limited resources.10 It has long been clear that it is not for
the EU courts to substitute their assessment for that of the authority.11 Similarly,
complainants cannot compel the Commission to conduct an investigation.12 To
the extent that the authority has discretion in relation to these matters, policy choices
are only subject to limited judicial review.13

On the other hand, policy is constrained by, and formulated through, law.
Accordingly, any given policy choice (for instance, action against incumbents in
recently liberalised industries or against cross-border restrictions put in place by

4 Airtours plc v Commission, T-342/99, EU:T:2002:146, para 62.
5 Établissements Consten S.à.R.L. and Grundig-Verkaufs-GmbH v Commission, 56 and 58/64, EU:

C:1966:41, 339.
6 Ibid, 340.
7 F Castillo de la Torre and E Gippini Fournier, Evidence, Proof and Judicial Review in EU

Competition Law (Edward Elgar, 2017), 6.052-6.062.
8 See in particular Chalkor AE Epexergasias Metallon v Commission, C-386/10 P, EU:C:2011:815;

and KME Germany AG, KME France SAS and KME Italy SpA v Commission, C-389/10 P, EU:
C:2011:816.

9 CK Telecoms UK Investments Ltd v European Commission, T-399/16, EU:T:2020:217.
10 Ufex and Others v Commission, C-119/97 P, EU:C:1999:116, paras 88–89; Polskie Górnictwo
Naftowe i Gazownictwo S.A. v Commission, T-399/19, EU:T:2022:44, para 46.
11 GlaxoSmithKline Services Unlimited v Commission, C-501/06 P, C-513/06 P, C-515/06 P and
C-519/06 P, EU:C:2009:610, paras 86, 88.
12 CEAHR v Commission, T-427/08, EU:T:2010:51, paras 26–27.
13 Laurent Piau v Commission, T-193/02, EU:T:2005:22, para 81.
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suppliers and distributors) must remain within the outer boundaries of the provision
on which intervention relies. For instance, the application of Article 102 TFEU
demands, inter alia, showing that the relevant undertaking enjoys a dominant pos-
ition within a substantial part of the internal market.14 Accordingly, a decision
that fails to establish dominance to the requisite legal standard (or interprets the
notion erroneously) would be quashed if challenged. Insofar as it would, the annul-
ment of the decision, even if confined to issues of law, would interfere with the
Commission’s policy choices. In fact, it may seriously affect its enforcement prior-
ities if action hinges on a legal interpretation that the EU courts find to be erroneous.
The challenge for the EU courts, against this background, is to ensure that judicial

review does not unduly interfere with the policy choices made by the Commission
and, conversely, to ensure that their scrutiny lives up to their remit, which is the con-
trol, in full, of the legality of all aspects of administrative action. Evaluating and/or
measuring whether the EU courts fulfil this demanding duty is not any less difficult.
Rather than ascertaining the extent to which judicial review is effective, this article
tackles the question indirectly. More precisely, it identifies and discusses a number of
indicators (‘hallmarks’) of meaningful scrutiny of administrative action. These indi-
cators are drawn from the case law and seek to reflect the techniques developed by the
EU courts over the years.
The article is organised as follows. Parts II and III discuss, respectively, the role of

courts in the EU legal order and how law and policy are entangled, thereby compli-
cating the task of controlling administrative action. Parts IV to VI address, as such,
the hallmarks of effective judicial review. These hallmarks are grouped in three main
categories. Part IV focuses on the interpretation of substantive law and includes the
definition of legal tests and their perpetuation over time. Part V shows how the EU
courts ensure that administrative action is based on the best available evidence,
whether it relates to non-legal expertise or the careful consideration of the economic
and legal context. Finally, Part VI considers the role of policy statements in which the
Commission chooses to constrain its discretion.

II. JUDICIAL REVIEWAND THE EU COURTS

Administrative action is subject to full review in the EU legal order, at least as a mat-
ter of principle.15 The scope of court scrutiny encompasses all issues of law and fact
addressed in a decision. In terms of intensity, the ECJ and the GC give no deference
to the administrative authority. In accordance with Article 263 TFEU, it is for the EU
courts, not the Commission, to state what the law is. Thus, it would not be sufficient
for the latter to claim that the interpretation of a given provision in a decision is

14 In accordance with the first paragraph of Article 102 TFEU: ‘Any abuse by one or more undertak-
ings of a dominant position within the internal market or in a substantial part of it shall be prohibited as
incompatible with the internal market in so far as it may affect trade between Member States’.
15 For a discussion, M Jaeger, ‘The Standard of Review in Competition Cases Involving Complex
Economic Assessments: Towards the Marginalisation of the Marginal Review?’ (2011) 2(4) Journal
of Competition Law & Practice 295.
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reasonable (or, similarly, not irrational or manifestly erroneous); it has to be the cor-
rect one. If, by the same token, there is disagreement between the authority and the
courts about how to make sense of an issue of law, it is the latter’s understanding that
prevails, even if the relevant concept could in principle be construed in more than one
way.
Several factors explain that full review of issues of law and fact is the rule in the

EU legal order. The first is that the EU courts are modelled upon continental regimes,
in particular the French system of administrative courts.16 In these regimes, it is
typically accepted as self-evident that it is for courts, not agencies, to state what
the law is and that the latter do not enjoy any leeway when defining the scope of
their powers. In this regard, continental systems are at odds with some aspects
of the Anglo-American tradition of judicial review. In particular, the ideas of
Wednesbury unreasonableness17 (whereby administrative action is upheld unless it
is found to be irrational) and the Chevron doctrine18 (whereby courts defer to the
agencies’ interpretation of a provision where the legislature is silent or ambiguous
about its meaning) are foreign to the continental approach.
A second factor that explains why full review is the norm in the EU legal order has

to do with the fundamental rights implications of the institutional makeup of the
Union’s competition law regime. The Commission is said to be both ‘prosecutor’
and ‘judge’, in the sense that it has the decision-making power in the same cases
it decides to investigate.19 This makeup is far from unusual in Europe (and, indeed,
the US). Given the scale and complexity of State intervention in contemporary soci-
eties, expert agencies with adjudicative power are a necessity.20 This necessity, how-
ever, is not without theoretical and practical consequences. To the extent that these
authorities combine investigative and decision-making functions, theymay be said to
deny firms access to an ‘independent and impartial tribunal’ within the meaning of
Article 6 of the European Convention on Human Rights (‘ECHR’).21

16 B Bertrand, Le juge de l’Union européenne, juge administratif (Bruylant, 2012).
17 Associated Provincial Picture Houses Ltd. v Wednesbury Corporation [1948] 1 KB 223. For a dis-
cussion, see H Dindjer, ‘What Makes an Administrative Decision Unreasonable?’ (2021) 84(2)Modern
Law Review 265.
18 Chevron U.S.A., Inc. v Natural Resources Defense Council, Inc., 467 US 837 (1984).
19 W Wils, ‘The Combination of the Investigative and Prosecutorial Function and the Adjudicative
Function in EC Antitrust Enforcement: A Legal and Economic Analysis’ (2004) 27(2) World
Competition 201.
20 C Harlow and R Rawlings, Law and Administration, 4th ed (Cambridge University Press, 2021), pp
345–359.
21 Article 6(1) ECHR reads as follows: ‘In the determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law. Judgment shall be pronounced pub-
licly but the press and public may be excluded from all or part of the trial in the interest of morals, public
order or national security in a democratic society, where the interests of juveniles or the protection of the
private life of the parties so require, or the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice’.
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The case law of the European Court of Human Rights (‘ECtHR’) suggests that an
institutional system that revolves around an integrated authority is in line with Article
6 ECHR provided that the decisions adopted by the said authority are amenable to
full review on all issues of law and fact. This is a principle that can be inferred
from theMenarini judgment,22 which concerned the Italian competition law system
(and more precisely the nature of the penalties imposed for breaches of the regime).
Following that judgment, delivered in 2011, the EU courts have consistently sig-
nalled their commitment to full review.23 In this sense, the Court has substantially
limited the range of issues over which the Commission is granted deference and
are thus subject to limited review.
There is one doctrine that can be said to be at odds with the principle of full review

of issues of law and fact in the EU. Early on, the Court held that, as far as ‘complex
economic’ and ‘technical’ assessments are concerned, the Commission enjoys dis-
cretion.24 As a result, such evaluations are only subject to limited review and
would only be annulled if manifestly erroneous. The scope of the doctrine has
never been entirely clear.25 Irrespective of its boundaries, it would seem that the
EU courts have, over time, played down its significance. Already in Tetra Laval,
the ECJ held that the margin of discretion enjoyed by the Commission does not
mean that the EU courts must refrain from assessing ‘whether the evidence relied
on is factually accurate, reliable and consistent but also whether that evidence
contains all the information which must be taken into account in order to assess a
complex situation and whether it is capable of substantiating the conclusions
drawn from it’.26

Since that seminal judgment, the scope and relevance of the doctrine appear to
have declined, as noted by some members of the judiciary.27 The GC judgment in
CK Telecom exemplifies the trend perhaps better than any other, if only because
‘complex economic assessments’ were central to the case.28 Evaluating whether a

22 Menarini Diagnostics SRL v Italy App no 43509/08 (ECtHR 27 September 2011). For a contrary
view, see D Waelbroeck and S Frisch, ‘Après l’Arrêt Menarini: l’impact de la Convention européenne
de Sauvegarde des Droits de l’Homme et des Libertés fondamentales sur les procédures en droit de la
concurrence’ in I Govaere and D Hanf (eds.), Scrutinizing Internal and External Dimensions of
European Law: Les dimensions internes et externes du droit européen à l’épreuve (PIE Peter Lang,
2013).
23 See in particular Chalkor AE Epexergasias Metallon v Commission, EU:C:2011:815; KME
Germany AG, KME France SAS and KME Italy SpA v Commission, EU:C:2011:816.
24 Établissements Consten S.à.R.L. and Grundig-Verkaufs-GmbH v Commission, 56 and 58/64, EU:
C:1966:41, 347; Remia BV and others v Commission, Case 42/84, EU:C:1985:327, para 34;Microsoft
Corporation v Commission, T-201/04, EU:T:2007:289, para 88.
25 A Kalintiri, ‘What’s in a Name? The Marginal Standard of Review of “Complex Economic
Assessments” in EU Competition Enforcement’ (2015) 53(5) Common Market Law Review 1283.
26 Tetra Laval BV v Commission, C-12/03 P, EU:C:2005:87, para 39.
27 M Jaeger, ‘The Standard of Review in Competition Cases Involving Complex Economic
Assessments: Towards the Marginalisation of the Marginal Review?’ (2011) 2(4) Journal of
Competition Law & Practice 295.
28 CK Telecoms UK Investments Ltd v European Commission, T-399/16, EU:T:2020:217.
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horizontal merger is likely to significantly impede effective competition demands,
by definition, engaging in such evaluations. In spite of this fact, the judgment,
when discussing the intensity of judicial review, does not mention the margin of dis-
cretion that preceding case law had recognised. What is more, the GC holds that the
‘the scope of judicial review provided for in Article 263 TFEU extends to all the ele-
ments of Commission decisions taken on the basis of Regulation No 139/2004 which
are subject to in-depth review by the GC, in law and in fact’.29

It is worth noting, as a final point, that full judicial review is confined to the assess-
ment of the legality of the Commission decision. The role of the EU courts, under
Article 263 TFEU, is to ensure that the law is observed. One fundamental conse-
quence is that it is not for them to substitute their assessment for that of the admin-
istrative authority.30 In this sense, they do not have the power to decide whether the
adoption of the decision was appropriate or desirable; their role is confined to con-
sidering whether doing so was lawful. In the same vein, legality review does not
allow the EU courts to adopt or re-adopt a decision once it is found to be unlawful.
The only area in which their role goes beyond legality control is in relation to fines,
where they enjoy unlimited jurisdiction pursuant to Article 261 TFEU and thus the
ability to increase or reduce the amount of the penalty.31

III. DISENTANGLING LAWAND POLICY

A corollary to the final paragraph in the preceding section is that policymaking, as
such, is not subject to full judicial review. To the extent that its lawfulness is scruti-
nised, court control is confined to manifest errors of assessment. It makes sense to
discuss at greater length what falls within the definition of policymaking. It relates,
primarily, to the definition of an agency’s enforcement priorities. Competition
authorities typically choose to devote their limited resources to some industries
and/or practices. With the rise of the so-called ‘more economics-based’ approach,
for instance, the Commission directed a substantial fraction of its capacity to the
fight against cartels, which are understood to be the most pernicious practices for
consumers and society.32 In recent years, large digital platforms—the so-called
Big Tech—have emerged as the clear enforcement priority.33

Enforcement priorities can be defined positively or negatively. Starting with the
former, the Commission may identify the industries or practices on which it will
focus its resources. It may do so in several ways. The most obvious mechanism is
by means of a decision to start an investigation or, rather, a string of investigations

29 Ibid, para 73.
30 See note 11 above.
31 Article 31 of Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of
the rules on competition laid down in Articles 81 and 82 of the Treaty [2003] OJ L1/1.
32 For a quantitative description of the rise of anti-cartel enforcement activity, see P Ibáñez Colomo
and A Kalintiri, ‘The Evolution of EU Antitrust Policy: 1966–2017’ (2020) 83(2)Modern Law Review
321.
33 Report on Competition Policy 2021 COM(2022) 337 final.
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in related activities or industries that, taken together, signal a policy direction. A sys-
tematic overview of the Commission’s practice over the years shows that it is far from
unusual to see clusters of decisions adopted in a short period of time.34 Soft law
instruments are another mechanism through which an administrative authority can
express its policy choices. The Guidance on exclusionary abuses (‘Guidance
Paper’) is a particularly eloquent example in this regard. In that document, the
Commission spells out the criteria that it intends to follow when prioritising
Article 102 TFEU cases.35 The Draft Guidelines on horizontal co-operation agree-
ments outline the Commission’s policy in relation to arrangements driven by sustain-
ability considerations.36

The leeway that the Commission enjoys when choosing which cases to pursue
entails, by definition, the ability to decide which not to investigate and, similarly,
the discretion to close probes for lack of interest. The negative definition of policy
choices frequently takes the form of complaint rejections. It has long been clear
that the Commission cannot be compelled to start an investigation.37 Because they
remain within the boundaries of policymaking, complainants face an uphill battle
when challenging rejections before the EU courts. As an expression of the authority’s
discretion, such decisions are only controlled, if at all, for manifest errors of assess-
ment.38 In this regard, the Court has consistently recognised that an administrative
authority should be able to decide how its limited resources are best put to use.
Since the adoption of Regulation 1/2003, a key instrument through which policy

has been expressed in a negative manner is the so-called commitments decision.39 In
accordance with Article 9 of that Regulation, the Commission can bring proceedings
in a given case to an end without establishing whether or not Articles 101 and/or 102
TFEU have been infringed. Formally speaking, the role of this instrument is to make
the commitments offered by firms binding upon them. Once the decision is adopted,
the investigation is no longer a policy priority.40 As an expression of the

34 See note 32 above.
35 Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty to
abusive exclusionary conduct by dominant undertakings [2009] OJ C45/7.
36 Draft Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the
European Union to horizontal co-operation agreements, paragraphs 541-621.
37 CEAHR v Commission, EU:T:2010:51, paras 26–27.
38 Ibid, paras 65, 160.
39 In accordance with Article 9(1) of Regulation 1/2003 (note 31 above): ‘1. Where the Commission
intends to adopt a decision requiring that an infringement be brought to an end and the undertakings
concerned offer commitments to meet the concerns expressed to them by the Commission in its prelim-
inary assessment, the Commission may by decision make those commitments binding on the undertak-
ings. Such a decision may be adopted for a specified period and shall conclude that there are no longer
grounds for action by the Commission’. On commitments decisions, see, in particular N Dunne,
‘Commitment Decisions in EU Competition Law’ (2014) 10(2) Journal of Competition Law &
Economics 399.
40 See Regulation 1/2003, note 31 above, Rec 13. One implication is that national courts are not bound
by commitments decisions. See Gasorba SL and Others v Repsol Comercial de Productos Petrolíferos
SA, C-547/16, EU:C:2017:891.
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Commission’s discretion (as opposed to an interpretation of the relevant provision),
commitments decisions are only controlled for manifest errors of assessment.41

Commitments decisions are peculiar in that they allow authorities to circumvent
issues of law. This paper focuses on a different set of circumstances, namely those
where the expression of a policy choice and the interpretation of a legal provision
are entangled. These circumstances are, in fact, the default scenario in EU competi-
tion law. As already pointed out, the law is the vehicle through which policy is for-
mulated. This is true, most obviously, where an investigation leads to the adoption of
a decision establishing an infringement of Articles 101 and/or 102 TFEU42 or declar-
ing the incompatibility of a concentration with the internal market.43 The fines that
often accompany a formal finding of a breach are also a reliable indicator of an
authority’s enforcement priorities.44 Penalties are deemed an effective mechanism
to signal the seriousness of particular infringement45 and as a deterrent steering
firms’ conduct.46

When policy choices are wrapped in a decision formally construing the meaning
and scope of the applicable provision, the EU courts are presented with a conundrum.
On the one hand, legal interpretations are controlled in full; on the other, the policy
choices underpinning an investigation are subject, if at all, to marginal scrutiny. As a
result, the application of one standard of review might contaminate the other. The
strict control of whether the Commission has correctly interpreted the relevant pro-
vision necessarily has consequences for the formulation of policy choices. To the
extent that policy is expressed, first and foremost, by means of individual decisions,
the annulment of each one of these decisions has an impact on the reach and effect-
iveness of enforcement in a given area, or in relation to certain practices.
The consequences of an annulment for policymaking would be particularly acute

where enforcement is premised on a particular interpretation of the applicable provi-
sion. Suffice it to mention an example in this sense. Suppose that Commission action
against former monopolies in recently liberalised network industries is based on the
assumption that, once it is established that they enjoy a dominant position, it is not
necessary to show that incumbents’ behaviour is capable or likely to have
anti-competitive effects. Under this interpretation of Article 102 TFEU, it would
only be necessary for the authority to establish that the contentious practice has
been implemented. If the Court concludes that this understanding of the notion of
abuse is unlawful, the correction of the error of law would reduce, by definition,
the reach of policymaking, if only because it would set the bar of intervention higher

41 Commission v Alrosa Company Ltd, C-441/07 P, EU:C:2010:377.
42 That is, a decision adopted in accordance with Regulation 1/2003, note 31 above, Art 7.
43 Article 2(3) of Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of con-
centrations between undertakings [2004] OJ L24/1.
44 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No 1/
2003 [2006] OJ C210/2.
45 Ibid, para 23.
46 Ibid, para 7.
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and would make it more difficult for the authority to discharge its burden of proof in
individual cases.
Because of the impact that a strict standard of review may have on the reach and

scope of policymaking, the EU courts might show deference to the Commission.
There is, as a consequence, a risk that marginal review becomes the de facto standard
in order for the judiciary to avoid interfering with the definition of the authority’s
enforcement priorities and, in effect, substituting their assessment for that of the lat-
ter. This concern is not a theoretical one. It has been expressed, in the past, by EU
judges and law clerks.47 At the same time, this concern (and the deference that
derives from it) is at odds with the EU courts’ duties pursuant to Article 263
TFEU. Under the architecture of the EU treaties, the impact of intense court scrutiny
on the reach and effectiveness of intervention is not a cause for concern but an inev-
itability, and arguably a necessary reminder that policymaking must remain within
the boundaries of what is allowed by law.
It is not infrequent for commentators to argue that, precisely because of the poten-

tial impact of the annulment of a decision on policymaking, the EU courts tend to be
deferential to the Commission and thus fail to fulfil their obligations under the
Treaty.48 These claims are, however, not easy to substantiate. The rate of annulment
of administrative action is an unreliable proxy for the effectiveness of judicial review:
it is not necessarily because a challenge is dismissed that court scrutiny does not meet
the requisite threshold of scope and intensity.49 Conversely, the fact that the EU
courts declare their commitment to full review does not necessarily mean that the
control is in keeping with their pledge: as the ECtHR pointed out in Menarini,
what matters is what judges do, not what they say they do.50

This paper does not seek to ascertain whether judicial review is effective or not.
Instead, it discusses a number of techniques that the EU courts have developed
and that make meaningful scrutiny of administrative action possible, thereby ensur-
ing that the Commission does not enjoy—de facto if not de iure—unwarranted dis-
cretion over issues of law. The hallmarks of effective judicial review addressed
hereinafter pursue three main objectives. First, to craft well-defined legal boundaries

47 H Legal, ‘Le contentieux communautaire de la concurrence entre contrôle restreint et pleine juri-
diction’ (2005) 2 Concurrences 1; P Gilliaux, ‘L’intensité du contrôle de la légalité par les juridictions
communautaires’ (2009) 17 (n. 156) Journal de droit européen 37.
48 See for instance I S Forrester, ‘ABush in Need of Pruning: The Luxuriant Growth of Light Judicial
Review’ in C-D Ehlermann and M Marquis (eds), European Competition Law Annual 2009: The
Evaluation of Evidence and its Judicial Review in Competition Cases (Hart Publishing, 2011).
49 For a discussion, see Chapter 2 in P Ibáñez Colomo, The Shaping of EU Competition Law
(Cambridge University Press, 2018).
50 Menarini Diagnostics SRL v Italy App no 43509/08 (ECtHR 27 September 2011), para 63: ‘La
Cour note que dans le cas d’espèce, les juridictions administratives se sont penchées sur les
différentes allégations de fait et de droit de la société requérante. Elles ont dès lors examiné les
éléments de preuve recueillis par l’AGCM. De plus, le Conseil d’Etat a rappelé que lorsque l’adminis-
tration dispose d’un pouvoir discrétionnaire, même si le juge administratif n’a pas le pouvoir de se sub-
stituer à l’autorité administrative indépendante, il peut toutefois vérifier si l’administration a fait un
usage approprié de ses pouvoirs’.
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to administrative action. Second, to make sure that the said action is grounded on the
best available evidence (as opposed to unsubstantiated hypotheses, untested theories
or hypotheticals). Third, to provide legal certainty and allow firms to reasonably
anticipate the likelihood and outcome of intervention.
The hallmarks of effective judicial review can be categorised along three main

themes. A first theme concerns the way in which the EU courts engage with substan-
tive EU competition law. In this regard, it makes sense to pay attention to the tech-
niques they followwhen crafting legal tests and how they deal with consistency in the
application, over time, of the said tests. A second theme relates to the use of the best
available evidence, and more precisely the role of non-legal expertise (in particular
economic analysis) and of the relevant context of which the practice is a part. A final
theme has to do with the role of policy statements made by the Commission. It
appears, in this sense, that while policy choices may only be subject, if at all, to lim-
ited review, the EU courts expect the administrative authority to behave in a manner
that is consistent with the positions to which it commits.

IV. EFFECTIVE REVIEWAND SUBSTANTIVE LAW

A. The Definition of Legal Tests

EU competition law provisions are famously broad and vague. They prohibit certain
practices without defining the key concepts. Just to mention two examples, nowhere
does Article 102 TFEU construe the notion of abuse, and nowhere does Regulation
139/2004 explain what amounts to a significant impediment to effective competition.
At most, primary and secondary law provide some high-level (and non-exhaustive)
examples of behaviour that could lead to an infringement,51 or identify a number of
criteria that need to be considered when ascertaining whether the conditions for inter-
vention are met.52 What is more, the notions used in primary and secondary law
would not be sufficiently specific, even if they were fleshed out. Stating what an
abuse or a restriction of competition is provides, at best, some broad principles.
The content and scope of competition law provisions can only be defined through

the case-by-case administration of the law. The sort of questions that individual
instances raise include, for example, whether below-cost prices charged by a domin-
ant firm are abusive and whether setting up a joint venture to produce an input for a
finished product is restrictive of competition. Legal tests are the tool that, in effect,
shapes the law and bridges the gap between the competition law provisions and
the peculiarities and demands of particular cases. Crafting legal tests demands,
first, the categorisation of practices and, second, the definition the conditions
under which the various categories of practices give rise to a prima facie infringe-
ment (or, in the case of a merger, to prima facie incompatibility). Once crafted,

51 For instance, Article 101 TFEU refers to agreements and concerted practices that, inter alia ‘(a)
directly or indirectly fix purchase or selling prices or any other trading conditions’ and ‘(b) limit or con-
trol production, markets, technical development, or investment’.
52 See in this sense Article 2(1) of Regulation 139/2004, note 43 above.
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the legal test will be the template against which the lawfulness of behaviours or
transactions will be evaluated.
The scope of competition law provisions has been defined, to a significant extent,

through the dialogue between the Commission and the EU courts. An analysis of
this interaction hints at a pattern in the approach followed by each of the players
when developing legal tests. Review judges have consistently favoured clear and well-
defined criteria, the respect of which can be easily controlledwhen administrative action
is challenged. Conversely, the Commission has displayed a tendency to craft relatively
unstructured legal tests that can be adjusted to the circumstances of each case. From the
authority’s perspective, the factors that are relevant (or dispositive) in one instance are
not necessarily so in another one. Against this background, it is not surprising that this
disparity of views about what an optimal test is has given rise to occasional frictions
and, similarly, to the annulment of some Commission decisions.
Examples abound in the case law. A relatively early one can be found in the AKZO

ruling of 1991.53 This case addressed the legal status of predatory pricing in the EU
legal order. In its decision, the Commission had proposed a legal test that could be
described as holistic, in the sense that it was grounded on a broad range of considera-
tions, which might or might not be relevant in the context of a specific case.54 Under
this interpretation, most notably, a finding of abuse would not be contingent on the
authority showing that the practice would lead to below-cost prices.55 The ECJ judg-
ment, on the other hand, crafted a cleaner legal test identifying two instances in which
an aggressive pricing strategy would give rise to an infringement within the meaning
of Article 102 TFEU.56 Under this legal test, evidence of below-cost prices would be
a necessary precondition for the application of the provision.
As far as Article 102 TFEU is concerned, a recent example can be found in the

Intel saga, which will be discussed at greater length below. In its 2017 judgment,
the Court identified a number of indicators that the Commission must consider
once a firm provides evidence showing that a system of loyalty rebates is incapable
of restricting competition.57 These factors include the extent of the dominant position
and the coverage of the practice.58 When the case was sent back to the GC, the latter
found that the Commission had erred in law by failing to assess some of these factors,
and the decision was accordingly annulled.59 In particular, the renvoi judgment notes

53 AKZO Chemie BV v Commission, C-62/86, EU:C:1991:286.
54 Commission Decision 85/609/EEC of 14 December 1985 (Case IV/30.698 – ECS/AKZO) [1985]
OJ L374/1.
55 Ibid, para 73.
56 AKZO Chemie BV v Commission, EU:C:1991:286, paras 71–72.
57 Intel Corp. v Commission, C-413/14 P, EU:C:2017:632.
58 Ibid, para 139: ‘In that case, the Commission is not only required to analyse, first, the extent of the
undertaking’s dominant position on the relevant market and, secondly, the share of the market covered
by the challenged practice, as well as the conditions and arrangements for granting the rebates in ques-
tion, their duration and their amount; it is also required to assess the possible existence of a strategy aim-
ing to exclude competitors that are at least as efficient as the dominant undertaking from the market’.
59 Intel Corporation Inc. v Commission, T-286/09 RENV, EU:T:2022:19.
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that the administrative authority had failed to evaluate the coverage of the practice
when ascertaining whether it had the potential to negatively impact competition.60

In line with the discussion above, the GC understood the judgment in Intel as
demanding from the authority an evaluation of all five factors identified by the
Court. The failure to consider one of them (coverage) would necessarily entail the
annulment of the decision. The Commission appealed the renvoi judgment.61 As
one would expect given the way in which it has approached the definition of legal
tests in the past, the authority argues in its first ground of appeal that the
anti-competitive effects of the practices at stake in the case can be established without
necessarily taking into account its coverage.62 From this perspective, it would be
possible to compensate the failure to assess this factor if the ‘overall assessment’
is indicative of a restriction.63

Another recent example illustrating this difference of views between the agency
and the review courts can be drawn from merger control, and more precisely the
CK Telecoms judgment of 2020.64 This case provided the first occasion for the
EU courts to define the conditions under which a merger that does not create or
strengthen a dominant position (whether individual or collective) nevertheless
gives rise to a significant impediment to effective competition.65 This, in other
words, was the opportunity to deal with the so-called ‘gap cases’,66 which would
not have fallen within the scope of Regulation 4064/89. Because transactions falling
below the threshold of dominance were not previously caught by the merger control
regime, there were no obvious precedents on which to rely. In particular, the EU
courts had to identify the instances where an impediment to effective competition
is significant and thus leads to a prima facie finding of incompatibility.
In its decision declaring the incompatibility with the internal market of the merger

between Hutchison 3 G UK and Telefónica UK, the Commission argued that a sig-
nificant impediment to effective competition can be established on the basis of an
unstructured test. More precisely, it explained that, in its view, there are a number
of factors that are ‘potentially [but not necessarily] relevant’ in the context of a

60 Ibid, para 499.
61 Commission v Intel Corporation, C-240/22 P, pending.
62 Appeal brought on 5 April 2022 by European Commission against the judgment of the General
Court (Fourth Chamber, Extended Composition) delivered on 26 January 2022 in Case T-286/09
RENV, Intel Corporation v Commission (Case C-240/22 P).
63 Ibid: ‘First ground of appeal: The review by the judgment under appeal of the extent of the
Decision’s 1 analysis of the criteria of coverage and duration is ultra petita. Furthermore, the judgment
under appeal errs in law in denying any overall assessment of the capability of Intel’s practices to fore-
close competition in the light of all the relevant circumstances of the case and in misinterpreting the
guidance given in that respect in the judgment of the Court of Justice of 6 September 2017, Intel v
Commission, C-413/14 P, EU:C:2017:632’.
64 CK Telecoms UK Investments Ltd v European Commission, EU:T:2020:217.
65 Ibid, para 78.
66 For a discussion, see GMonti, ‘The New Substantive Test in the ECMerger Regulation – Bridging
the Gap Between Economics and Law?’ (2008) 10 Cambridge Yearbook of European Legal Studies
263.
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particular transaction. According to this interpretation of Article 2 of Regulation 139/
2004, the criteria to evaluate the concentration would be decided by the authority on
a case-by-case basis. This approach to the definition of legal tests is not fundamen-
tally different from that defended in the AKZO decision, discussed above. In this
vein, the Commission argued that a finding of incompatibility does not necessitate
evidence showing that one of the parties is an ‘important competitive force’ within
the meaning of its own Guidelines.67

The GC did not uphold the Commission’s interpretation of Regulation 139/2004.
The unstructured test suggested by the authority would have made it difficult, if not
impossible, to anticipate the outcome of an investigation. In fact, as noted by the
GC, the Commission had construed Article 2 of the Regulation in such a way that it
would have enjoyed, de facto, the power to declare the incompatibility of virtually
any horizontal transaction with the internal market.68 The decision was indeed based
on the premise that a significant impediment to effective competition could be estab-
lished without showing that the transaction would lead to the elimination of ‘important
competitive constraints’ and that such constraints necessarily stand out relative to
other.69 To the extent that concentrations between actual or potential rivals lead to
the reduction of some competitive constraints, it is difficult to see how the holistic
test developed by the Commissionwould not have beenmet in every horizontal merger.
Instead, the CK Telecoms judgment introduced a test based around two criteria.

Accordingly, the first question is whether the transaction would eliminate important
competitive constraints between the parties. The second, whether the transaction
would lead to a reduction of competitive pressure faced by the remaining rivals. In
addition, the GC interpreted these criteria in a manner that would not amount to giv-
ing, in effect, discretion to the Commission. In particular, it noted that the competi-
tive constraints that would be eliminated as a result of the merger must stand out
relative to those coming from rivals. In other words, the first criterion demands evi-
dence showing either that the parties were particularly close competitors (that is, that
rivalry between them was distinctly intense)70 or that one of them acted as a ‘mav-
erick’ on the relevant market.71

B. Consistency and Judicial Review

Legal tests structured around clear and well-defined criteria are only valuable where
they last over time. They would achieve little if the administrative authority were able
to disregard or circumvent them once laid down. Suppose, for instance, that the

67 Commission Decision of 11 May 2016 (Case M.7612 – Hutchison 3G UK/ Telefónica UK), para
325.
68 CK Telecoms UK Investments Ltd v European Commission, EU:T:2020:217, para 175. For an ana-
lysis, see P Ibáñez Colomo, ‘EUMerger Control Between Law and Discretion: When Is an Impediment
to Effective Competition Significant?’ (2021) 44(4) World Competition 347.
69 Ibid, para 158.
70 Ibid, paras 227–50.
71 Ibid, paras 155–226.
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criteria to establish the abusive nature of exclusive dealing obligations were permit-
ted to fluctuate and the Commission were allowed to change the applicable criteria
from one case to another. In such circumstances, the test laid down in Intel would
not provide legal certainty in any meaningful way, and firms would not be able to
anticipate the outcome of administrative action. The Commission would enjoy, in
effect, the discretion to define the scope of legal provisions. There should be little
doubt, against this background, that effective judicial review is only possible
where there is inter-temporal consistency in the definition and administration of
legal tests. By the same token, checking whether Commission decisions are in line
with the relevant case law (and, similarly, whether there are reasons justifying a
departure from the case law) is an indispensable hallmark of effective judicial review.
The need to ensure consistency through judicial review is all the more important if

one takes into account that administrative authorities, including the Commission, may
be tempted to depart from the legal tests already laid down in the case law. Examples
illustrating this point can be easily found. From the very early days, the Court held that
a limitation of a firm’s freedom of action is as such insufficient to establish a restric-
tion of competition. As explained in detail below, the actual or potential effects of a
practice are assessed by reference to the relevant market, not their impact on individ-
ual firms.72 For years, the Commission did not follow this aspect of the case law and
continued to infer a restriction of competition from a limitation to a firm’s freedom of
action.73 However, the case law remained consistent over time.74

Another example of this same tendency is provided by the case law dealing with
refusals to deal. The conditions under which a firm can be compelled to conclude an
agreement with an actual or would-be rival are notoriously difficult to meet. A refusal
only amounts to an abuse of a dominant position where it relates to an input or infra-
structure that is indispensable for competition on an adjacent market and where, in
addition, it would lead to the elimination of all competition in the latter market.75

The conditions are event stricter where the input in question is protected by intellec-
tual property rights.76 It is not surprising that the Commission has sought to

72 Stergios Delimitis v Henninger Bräu AG, C-234/89, EU:C:1991:91, para 15: ‘It is necessary to ana-
lyse the effects of a beer supply agreement, taken together with other contracts of the same type, on the
opportunities of national competitors or those from otherMember States, to gain access to the market for
beer consumption or to increase their market share and, accordingly, the effects on the range of products
offered to consumers’.
73 For a discussion, see Chapters 3 and 6 in P Ibáñez Colomo, The Shaping of EU Competition Law
(Cambridge University Press, 2018).
74 See in particular Delimitis v Henninger Bräu AG, EU:C:1991:91; Gøttrup-Klim e.a.
Grovvareforeninger v Dansk Landbrugs Grovvareselskab AmbA, C-250/92, EU:C:1994:413; and
JCJ Wouters, JW Savelbergh and Price Waterhouse Belastingadviseurs BV v Algemene Raad van de
Nederlandse Orde van Advocaten, C-309/99, EU:C:2002:98.
75 Oscar Bronner GmbH&Co. KG vMediaprint Zeitungs- und Zeitschriftenverlag GmbH&Co. KG
and others, C-7/97, EU:C:1998:264.
76 Radio Telefis Eireann (RTE) and Independent Television Publications Ltd (ITP) v Commission,
C-241/91 P and C-242/91 P, EU:C:1995:98; IMS Health GmbH & Co. OHG v NDC Health GmbH
& Co. KG, C-418/01, EU:C:2004:257.
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circumvent this legal test by applying a different one or by arguing that the behaviour
under consideration should be distinguished from a refusal to deal.
In Microsoft, for instance, the Commission argued that it could establish the abu-

sive nature of a refusal to deal against a different set of criteria,77 and claimed, before
the GC, that it would be ‘problematic’ to apply mechanically the conditions laid
down in the relevant precedents.78 In addition, it argued that there were several fac-
tual differences between this case and those at the origin of the case law (namely the
fact that the practice amounted to a disruption, as opposed to a refusal to deal; and the
fact that information was not protected by intellectual property rights). In spite of
these claims, the GC did not deviate from the relevant precedents and assessed the
lawfulness of Microsoft’s behaviour against the criteria laid down in Magill.79 The
first-instance court displayed the same commitment to inter-temporal consistency
in the interim measures in IMS Health.80

A third example comes from the treatment of predatory pricing after AKZO. As
explained above, this judgment laid down a clear set of criteria to establish when a
policy of aggressive pricing by a dominant firm amounts to an abuse. The funda-
mental implication of AKZO is that above-cost prices, no matter how aggressive,
would not be caught by Article 102 TFEU.81 In two subsequent cases—Irish
Sugar82 and Compagnie Maritime Belge83—the Commission concluded that
aggressive pricing strategies can amount to an abuse of a dominant position even
when prices do not fall below cost. The inconsistency between AKZO and these
two decisions was not corrected by the EU courts when the latter were challenged.
The resulting legal uncertainty—acknowledged by the Advocates General in their
Opinions84—was not addressed until the Court judgment in Post Danmark I.85

This last example shows, a contrario, how important inter-temporal consistency
is for the purposes of ensuring that judicial review remains effective and the law
is predictable.

77 Microsoft Corporation v Commission, EU:T:2007:289, paras 304–09.
78 Ibid, para 316.
79 Ibid, para 332.
80 IMS Health Inc. v Commission, T-184/01 R, EU:T:2001:259.
81 See note 56 above.
82 Irish Sugar plc v Commission, T-228/97, EU:T:1999:246.
83 Compagnie Maritime Belge NV and Dafra-Lines v Commission, C-395/96 P and C-396/96 P, EU:
C:1998:518.
84 Opinion of Advocate General Fennelly in Compagnie Maritime Belge NV and Dafra-Lines v
Commission, C-395/96 P and C-396/96 P, EU:C:1998:518; Opinion of Advocate General Mengozzi
in Post Danmark A/S v Konkurrencerådet, C-209/10, EU:C:2011:342, para 86 (‘[Compagnie
Maritime Belge and Irish Sugar] are instances of a judicial approach according to which a selective
reduction in prices by a dominant undertaking is held to be contrary to Article [102 TFEU], without
the prices having been considered in relation to the costs of the undertaking and when it is apparent
that the prices had not been fixed below the average total costs’.
85 Post Danmark A/S v Konkurrencerådet, C-209/10, EU:C:2012:172.
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V. EFFECTIVE REVIEWAND THE BEST AVAILABLE EVIDENCE

A. The Role of Non-legal Expertise

1. Expert consensus as a constraint on administrative action

Competition law cannot be interpreted or enforced without engaging in economic
analysis, be it implicit or explicit, formal or intuitive. Contrary to what is occasionally
suggested, reliance on economic concepts cannot be circumvented. The choice for
courts and authorities, in this regard, is not whether to rely on these tools, but whether
to make legal notions explicitly revolve around formal concepts or, instead, trust
informal (and often implicit) analysis. Think of the substantive test in EUmerger con-
trol.When assessing whether a transaction is likely to lead to a significant impediment
to effective competition, an authority may decide not to rely on the mainstream con-
sensus when shaping the relevant provision. This choice does not mean, however, that
economic analysis will have been avoided. The decisions issued by the authority will
still be built around an (informal, heterodox) analytical framework.
For instance, the consensus among economists is that conglomerate mergers are

generally unproblematic and, to the extent that they can be presumed to lead to effi-
ciency gains, they are also prima facie pro-competitive.86 Accordingly, it is accepted
that intervention would have to rely on a theory of harm specifying the mechanism
through which competition would be affected and showing why the merged entity
would have the ability and incentive to engage in that strategy. Administrative action
may rely on this consensus. Alternatively, it may disregard it and claim that the accu-
mulation of power across a number of adjacent markets is problematic in and of itself,
irrespective of whether the leveraging of market power is a viable and likely scenario
in the circumstances of the case.87 The latter approach does not rely on economic ana-
lysis any less than the former; it is just a different strand thereof.
The question of whether legal provisions should be construed in light of the estab-

lished body of non-legal expertise has important consequences from the perspective
of judicial review and the powers of an administrative authority. If the EU courts gave
deference to the Commission in relation to the economic apparatus on which its
assessment relies, the latter would have the discretion, in effect, to decide whether
or not to be constrained by the mainstream consensus. If the authority enjoyed leeway
in this regard, the very choice of the theoretical framework (and the assumptions
underpinning that framework) would be, from this perspective, a ‘complex economic
assessment’. Alternatively, the EU courts could treat this question as an issue of law
that is subject to full judicial review: under this approach, the mainstream consensus
would constrain administrative action.
A careful overview of the case law shows that the EU courts do not give deference

to the Commission when it comes to the non-legal foundations of the assessment.

86 For an overview, see S Bishop, A Lofaro, and F Rosati, ‘Turning the Tables: Why Vertical and
Conglomerate Mergers are Different’ (2006) 27(7) European Competition Law Review 403.
87 For approaches departing from the consensus, see for instance L Khan, ‘Sources of Tech Platform
Power’ (2018) 2(2) Georgetown Law Technology Review 325.
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Administrative action, in the EU legal order, must be the expression of the best avail-
able evidence. Thus, if the body of economic expertise suggests that a given practice
can only produce anti-competitive effects in certain scenarios, the administrative
authority does not have the freedom to ignore this consensus, or to rely on heterodox,
intuitive or discredited views suggesting a different conclusion. Similarly, where the
consensus suggests that there are several potential explanations for a given phenom-
enon, the Commission must acknowledge, when interpreting the relevant legal pro-
vision, that a given line of conduct could be explained in more ways than one. For
instance, the Commission would have to acknowledge that tying conduct does not
necessarily serve an exclusionary purpose.88

These ideas are more effectively illustrated by reference to some concrete exam-
ples drawn from the case law. Consider Woodpulp.89 One of the fundamental ques-
tions at stake in the case related to the notion of concerted practice under Article 101
(1) TFEU, and more precisely whether parallel conduct provides evidence, in and of
itself, of explicit collusion. In its decision, the Commission had not produced any
direct proof of such collusion.90 The Court, in light of the available body of expertise,
concluded that the adoption of a common course of conduct is as such insufficient to
trigger the application of Article 101(1) TFEU, and this insofar as explicit collusion
is not the only plausible explanation for it. Accordingly, the Commission, to dis-
charge its burden of proof, would have had to show not only that the relevant under-
takings had adopted a system of parallel price announcements, but that the said
system can only be rationalised as the outcome of a concerted practice.91

Merger control provides several additional examples revealing the importance of
the expert consensus as a constraint on administrative action. The most obvious
one comes from the Airtours judgment of 2002.92 The case concerned the meaning
and scope of the notion of collective dominance within the meaning of Regulation
4064/89. In its decision, the Commission had construed the notion in a manner
that departed, in several fundamental respects, from the mainstream. In particular,
the authority suggested that a concentration could be deemed to create or strengthen
a position of collective dominance whenever it increased firms’ incentives to col-
lude.93 What is more, the definition of the notion would not necessarily have to be
defined in light of the relevant economic concepts.
TheGC, by contrast, brought the legal notion of collective dominance in linewith the

mainstream (and, in the same vein, with the concept of tacit collusion). As the expert
consensus in economics would demand, the Commission would have to show not

88 For an in-depth analysis of the economics of tying, see R O’Donoghue and J Padilla, The Law and
Economics of Article 102 TFEU, 3rd ed (Hart Publishing, 2020), pp 700–04.
89 A AhlströmOsakeyhtiö and others v Commission, C-89/85, C-104/85, C-114/85, C-116/85, C-117/
85 and C-125/85 to C-129/85, EU:C:1993:120.
90 Ibid, para 70.
91 Ibid, para 71.
92 Airtours plc v Commission, EU:T:2002:146.
93 J Briones and J Padilla, ‘The Complex Landscape of Oligopolies under EU Competition Policy – Is
Collective Dominance Ripe for Guidelines?’ (2001) 24(3) World Competition 307.

LAW, POL ICY, EXPERT ISE 159

https://doi.org/10.1017/cel.2022.7 Published online by Cambridge University Press

https://doi.org/10.1017/cel.2022.7


only that the remaining players would have the incentive to collude, but also that they
would have the ability to do so in a sustained manner. The insights from economic the-
ory were turned into an operational legal test revolving around three cumulative condi-
tions aimed at establishing whether the transaction would create the circumstances in
which the new entity, together with any remaining rivals, would find it both feasible
and profitable to adopt a common course of conduct on a lasting basis.94

The expert consensus has played a central role in other areas of EU competition
law. A relatively recent example can be drawn from the Cartes Bancaires judgment
of 2014.95 The case concerned a series of measures implemented by the members of
a cooperative joint venture. One of the key questions raised before the Court had to do
with the object of the agreements at stake (and more precisely whether, because of
their purpose, the said measures were inherently anti-competitive). When assessing
the nature of the arrangements put in place by the joint venture, the ECJ noted that the
Commission could not ignore the fact that the relevant market had the features of a
two-sided platform.96 This concept, borrowed from economic theory,97 had not been
duly considered in the decision.98

Ensuring that administrative action is aligned with the expert consensus is consist-
ent with the EU court’s general approach to judicial review. Given how intertwined
legal and economic concepts are in EU competition law, full judicial review would
not be possible if the Commission were allowed to disregard the accumulated body of
knowledge developed by experts over the years. If, for instance, the authority were
allowed to disregard the mainstream consensus when defining the notion of collect-
ive dominance, or when assessing the object of an agreement, it would, in effect,
enjoy discretion to define the scope of legal provisions. In a case like Cartes
Bancaires, for instance, the nature of the agreement could only be appropriately
grasped by relying on the appropriate theoretical framework.
Embracingmainstream expertise is also an effective mechanism to ensure that firms

can exercise their rights of defence and effectively challenge the arguments raised by
the administrative authority. If the Commission were not bound by the best available
non-legal expertise, it would simply not be possible for undertakings to disprove its
claims. The authority could argue, for instance, that evidence of parallel conduct is
sufficient, in and of itself, to establish a concerted practice. Absent the safeguard pro-
vided by the accumulated body of knowledge, a firm would not be able to meaning-
fully argue that there are several plausible explanations for parallel conduct and that
inferring explicit concertation from that behaviour is inconsistent with consensus
views. Similarly, the parties to a merger would not be in a position to argue that
tacit collusion is unlikely to arise and be sustained absent retaliation mechanisms.

94 Airtours plc v Commission, EU:T:2002:146, para 62.
95 Groupement des cartes bancaires v Commission, C-67/13 P, EU:C:2014:2204.
96 Ibid, paras 73, 79.
97 See in this sense Opinion of Advocate General Wahl in Groupement des cartes bancaires v
Commission, C-67/13 P, EU:C:2014:1958, who cited J-C Rochet and J Tirole, ‘Two-Sided Markets:
A Progress Report’ (2006) 37(3) RAND Journal of Economics 645.
98 Groupement des cartes bancaires v Commission, EU:C:2014:2204, para 74.
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2. Administrative action absent consensus

The judgments discussed above do not address the separate question of whether an
administrative authority can rely on economic analysis where no consensus has
emerged about the nature and purpose of a practice and/or its potential pro- and
anti-competitive effects. This situation may arise where the practice is relatively
novel and is not yet fully understood. The Special Advisers’ Report on Digital
Markets99 is illustrative in this sense. Its authors acknowledge that there is much
that is not entirely grasped about conduct implemented in digital markets, in particu-
lar in relation to the efficiencies to which they may lead.100 Where there is no con-
sensus, the question—from the perspective of competition law enforcement and its
review—is whether the Commission can rely on the expertise that is aligned with
the outcomes it favours from a policymaking standpoint.
On this point, the case law suggests that the Commission cannot rely on a body of

expertise that is contested or about which there is no consensus. By the same token,
any conclusions grounded on such expertise will be insufficient to establish an
infringement to the requisite legal standard. This conclusion can be inferred
from Budapest Bank. In that judgment, the Court held that a finding that an agree-
ment restricts competition by object presupposes that there is ‘sufficiently general
and consistent experience’ about the nature of the practice and its effects.101 Where
the expertise is ambivalent about the rationale behind the conduct (for instance,
because some of the expertise suggests that there is a potential pro-competitive
rationale for it), the authority cannot be dispensed from the need to consider its
effects.102 While Budapest Bank addresses a relatively narrow issue, it is difficult
to see how it would not be relevant in other instances, and in particular where the
contested expertise relates to the likely (pro- and anti-competitive) effects of a prac-
tice or transaction.
The position expressed by the Court in Budapest Bank is also consistent with the

general principles of EU law (and, for that very reason, also relevant beyond its
limited scope). In Intel, for instance, the GC noted that competition cases are
quasi-criminal in nature. As a result, the presumption of innocence applies.
This fundamental principle is necessarily relevant where the administrative
authority relies on expertise that does not reflect consensus positions. In such cir-
cumstances, any doubts about the reliability of the said expertise must benefit the
defendant. In addition, Expedia mentions that allowing the Commission to depart
from the policy statements declared in a soft law instrument would be inconsistent
with the principle of equal treatment and the protection of legitimate
expectations.103

99 J Crémer, Y-A deMontjoye, and H Schweitzer,Competition Policy for the Digital Era, available at
http://ec.europa.eu/competition/publications.
100 Ibid, p 70.
101 Gazdasági Versenyhivatal v Budapest Bank Nyrt. and Others, C-228/18, EU:C:2020:265, para 79.
102 Ibid, para 82.
103 Expedia Inc. v Autorité de la concurrence and Others, C-226/11, EU:C:2012:795, para 28.
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B. The Relevant Economic and Legal Context

1. The relevant economic and legal context and the object of practices

The EU courts have consistently held that a restriction of competition cannot be
established without paying due regard to the relevant economic and legal context.
The fundamental implication is that the question of whether a practice amounts to
an infringement of Articles 101 and/or 102 TFEU (or whether a transaction is likely
to significantly impede effective competition) is a case-specific exercise.
Accordingly, abstract categories (such as ‘price-fixing’ or ‘market sharing’) cannot
and do not determine, in and of themselves, whether an agreement is restrictive of
competition by object. An agreement featuring one or more such categories is not
necessarily caught by Article 101(1) TFEU, let alone by its very nature (in fact, it
may sometimes escape the prohibition altogether).
The EU courts have frequently annulled Commission decisions due to their failure

to fully take into consideration the legal and economic realities of which contentious
practices are a part. As far as the evaluation of the object of agreements is concerned,
Cartes Bancaires provides an eloquent example. The Commission decision was
found to be erroneous in law insofar as it did not acknowledge the peculiar features
of the relevant market, and more precisely the need to put in place balancing mechan-
isms to prevent free-riding.104 The idea that the evaluation of the object of an agree-
ment demands a case-by-case, context-specific inquiry (and that failing to
meaningfully account for the circumstances surrounding the practice leads to the
annulment of administrative action) is confirmed even when one considers cases
where the Commission decision was not quashed. ‘Pay-for-delay’ cases illustrate
this idea well, if only because of the uniqueness and complexity of the relevant
context.
On the surface, a ‘pay-for-delay’ arrangement (whereby a pharmaceutical company

—the ‘originator’—makes a transfer of value to another one—the ‘generic producer’—
and the latter, in turn, agrees to delay its entry into the market and not to challenge the
validity of the patent held by the former) seems suspicious. Sharing profits with a
would-be rival as consideration for the latter not competing looks like a blatant ‘market
sharing’ cartel. However, the Court—inGenerics, and later in Lundbeck—emphasised
the importance of the relevant economic and legal context. Thus, it did not hold that
‘pay-for-delay’ agreements are, in the abstract, restrictive of competition by object.105

Whether or not they amount to a breach of Article 101(1) TFEU by their very nature
necessitates a careful assessment of, inter alia, the regulatory regime106 (considering
that intellectual property legislation is central in these cases) and of the specific
terms of the agreement,107 including its potential to yield pro-competitive gains.108

104 See note 98 above.
105 Generics (UK) Ltd and others v Competition and Markets Authority, C-307/18, EU:C:2020:52.
106 Ibid, para 41.
107 Ibid, para 90.
108 Ibid, para 103.
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The legality of subsequent administrative action has been controlled in accordance with
these principles.109

2. The relevant economic and legal context and the effects of practices

The same can be said about the assessment of effects. The Court has consistently held
that the evaluation of the potential impact of a practice must not be purely hypothet-
ical.110 It must be grounded on the concrete realities in which it is implemented. Inter
alia, anti-competitive effects must be assessed by reference to the relevant counter-
factual, that is, by reference to the conditions of competition that would have existed
in the absence of the practice.111 Thus, there is no infringement where the conditions
of competition would be the same with and without the practice.112 In addition, the
Court has identified a number of factors to evaluate, and in particular the degree of
market power enjoyed by the firm(s), the coverage of the behaviour, the nature of the
product or service, and the features of the relevant market.113

The authority’s failure to consider the counterfactual has frequently resulted,
over the years, in the annulment of Commission decisions. In Nungesser, for
instance, the Court concluded that, given the investments made in the development
of a new plant variety, and given the risks undertaken by the licensee when intro-
ducing it in a new geographic market, some of the territorial restrictions included in
the technology transfer agreement at stake in the case fell outside the scope of
Article 101(1) TFEU.114 Because the Commission decision had failed to acknow-
ledge the legal implications of these features, it was quashed. Administrative action
was also annulled in subsequent cases, including European Night Services. In that
case, the GC noted, in light of a careful evaluation of the relevant regulatory and
economic context, that the Commission had failed to show that the parties to the
joint venture qualified as actual or potential competitors.115 O2 led to a similar
outcome.116

3. Procedural dimension

The duty to consider the relevant economic and legal context not only has a sub-
stantive dimension (described above), but also a procedural one. In this sense,

109 Lundbeck A/S and Lundbeck Ltd v Commission, C-591/16 P, EU:C:2021:243; Opinion of
Advocate General Kokott in Commission v Servier SAS and others, C-176/19 P, EU:C:2022:576.
110 Post Danmark A/S v Konkurrencerådet, C-23/14, EU:C:2015:651, para 65.
111 Société Technique Minière v Maschinenbau Ulm GmbH, 56/65, EU:C:1966:38, 250.
112 Ibid.
113 See Delimitis v Henninger Bräu AG, EU:C:1991:91; and Intel Corp. v Commission, EU:
C:2017:632; as well as the discussion above.
114 L.C. Nungesser KG and Kurt Eisele v Commission, 258/78, EU:C:1982:211, paras 55–58.
115 European Night Services Ltd and others v Commission, T-374/94, T-375/94, T-384/94 and T-388/
94, EU:T:1998:198.
116 O2 (Germany) GmbH & Co. OHG v Commission, T-328/03, EU:T:2006:116.
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the Commission is under a duty to consider the arguments pertaining to the specific
circumstances of the case when raised by the parties. Accordingly, arguments to the
effect that a practice does not restrict competition in the relevant economic and
legal context cannot be brushed aside by the authority. Where these arguments
are capable of substantiating doubts about the existence of a restriction, the
Commission must engage with them and show to the requisite legal standard
why the practice amounts to a prima facie breach of Articles 101 and/or 102
TFEU. Crucially, these arguments are relevant irrespective of whether the conduct
under examination would otherwise qualify as a ‘by object’ or ‘by effect’
infringement.
The duty, incumbent upon the Commission, to evaluate the arguments raised by

undertakings during the administrative proceedings, is one of the key lessons to
draw from the Intel ruling, mentioned above.117 The case is notable in that the prac-
tice at stake—a system of ‘loyalty rebates’—is, in principle, abusive by its very
nature.118 Accordingly, the application of Article 102 TFEU was not contingent
on evidence of actual or potential anti-competitive effects. In spite of this fact
(and even though it confirmed that Hoffman-La Roche remains good law119), the
Court held that, once the dominant undertaking provides evidence showing, in
light of the relevant economic and legal context, that the practice is incapable of hav-
ing restricting effects, the Commission must engage with this evidence and evaluate
its potential impact in light of the factors mentioned above.120 Failing to do so would
inevitably result in the annulment of administrative action.
The principles laid down in Intel were a central aspect of the assessment of the

legality of administrative action in Qualcomm.121 The Commission decision in the
latter, adopted shortly after the Court judgment in the former, was annulled in its
entirety on procedural and substantive grounds. The dominant firm in that case,
just like Intel, had advanced arguments pertaining to the relevant economic and
legal context. It is on the basis of these arguments that the GC came to the conclusion
that the Commission had failed to establish an abuse of a dominant position, and this
insofar as it had not considered all the relevant circumstances. In particular, the judg-
ment notes that the authority failed to take the relevant counterfactual into
account.122 The GC’s analysis reveals that, even in the absence of the practice, the
relevant customer would not have been able to find an alternative supplier for
90% of its requirements. Insofar as this is the case, it is not easy to see how the prac-
tice (at least in relation to these requirements) could restrict competition, whether by
object or effect.

117 Intel Corp. v Commission, EU:C:2017:632.
118 Hoffmann-La Roche & Co. AG v Commission, 85/76, EU:C:1979:36, paras 89–90.
119 Intel Corp. v Commission, EU:C:2017:632, para 137.
120 Ibid, para 139.
121 Qualcomm, Inc. v Commission, T-235/18, EU:T:2022:358.
122 Ibid, para 415.
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VI. EFFECTIVE REVIEWAND POLICY

A. The Binding Nature of Policy Positions

It has been explained above that policymaking is only controlled, if at all, for mani-
fest errors of assessment. This fact does not mean that policy statements made by the
Commission do not have any binding effects. From the perspective of an undertaking
subject to Articles 101 and 102 TFEU, it is reasonable to expect that, when an admin-
istrative authority announces that it is going to exercise its discretion in a particular
way, subsequent behaviour is consistent with it. Consistency between policy as
declared and policy as exercised would be a requirement of the principle of good
administration.123 The fact that policy positions are not a statement of the law is
not a crucial factor in this regard. The ability to reasonably anticipate the outcome
of administrative proceedings is not confined to instances in which the authority is
interpreting or applying a particular legal provision. Thus, a decision deviating
from a stated policy position may be annulled.
The above appears to summarise effectively the legal status of the Commission’s

declared policy positions in the case law. In Expedia,124 the Court considered the
binding nature of the De Minimis Notice,125 which signals how the Commission
intends to filter out cases of minor importance.126 It has never been seriously argued
that this Notice is a binding interpretation of Article 101(1) TFEU (and more pre-
cisely of the Völk ruling127). Because it is not, national courts and authorities are
entitled to deviate therefrom.128 The Commission, on the other hand, is expected
to follow the approach enshrined in it. Accordingly, undertakings can expect that
the Commission will not start proceedings against an undertaking in instances
where the De Minimis Notice suggests that the practice in question is unlikely to
appreciably restrict competition.
The binding nature of the Guidance Paper, mentioned above, has been frequently

discussed in recent years. As already pointed out, there should be little doubt that this
instrument is not a statement of the law. Its role is confined to the definition of the
Commission’s enforcement priorities when applying Article 102 TFEU. The orien-
tation it provides, on the other hand, is particularly conducive to bringing legal cer-
tainty to dominant undertakings. Generally speaking, the Paper reflects a
commitment to intervention when potentially exclusionary conduct is likely to fore-
close equally efficient competitors.129 What is more, it provides relatively detailed

123 J Mendes, ‘Good Administration in EU Law and the European Code of Good Administrative
Behaviour’ (2009) 131(3) Revue française d’administration publique 555.
124 Expedia Inc. v Autorité de la concurrence and Others, EU:C:2012:795.
125 Notice on agreements of minor importance which do not appreciably restrict competition under
Article 101(1) of the Treaty on the Functioning of the European Union [2014] OJ C291/1.
126 Ibid, para 3.
127 Franz Völk v SPRL Ets J. Vervaecke, 5/69, EU:C:1969:35.
128 Expedia Inc. v Autorité de la concurrence and Others, EU:C:2012:795, para 24.
129 Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty to
abusive exclusionary conduct by dominant undertakings [2009] OJ C45/7, paras 5, 19, 23.
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indications regarding how it intends to go about assessing the anti-competitive
effects of a number of practices. In particular, the Guidance commits to prioritising
cases involving the use of conditional rebates in light of the so-called ‘as efficient
competitor’ (or ‘AEC’) test.130

Accordingly, it would be reasonable for a dominant undertaking to conclude, fol-
lowing a self-assessment of the potential impact of its behaviour based on the criteria
laid down in the Guidance Paper, that action by the Commission cannot be expected.
If the administrative authority decides to depart from the soft law instrument, one
would assume that it must at least set out the reasons why it is justified to do so in
a particular case. By the same token, failing to explain the rationale behind its deci-
sion to deviate from a stated policy position would entail the annulment of adminis-
trative action. The Intel judgment appears to provide support for this interpretation.
The Court noted that the Commission had chosen to apply the AEC test enshrined in
the Guidance Paper to evaluate whether intervention was consistent with an ‘effects-
based’ approach to Article 102 TFEU. As a result, a review court controlling admin-
istrative action cannot simply ignore the choice made by the authority.131

In its renvoi judgment, the GC also suggested, in line with the above, that the
Commission is bound, at least in principle, by the policy statements it makes in
soft law instruments like the Guidance Paper. As already explained, the ruling
noted that, as a matter of law, the administrative authority was required to consider
the coverage of the practice, and, to the extent that the Commission had failed to
do so, its decision was vitiated by an error of law. Crucially, the GC added that
this omission by the administrative authority was inconsistent not only with the
Court’s interpretation of Article 102 TFEU, but with the policy statements enun-
ciated in the Guidance Paper.132 Having applied the principles enshrined in that
document, the Commission cannot subsequently argue that they are not relevant in
the assessment.

B. Policy Positions and Non-legal Expertise

The cases that followed the Court’s judgment in Intel hint at another way in which
soft law instruments containing policy statements may play a role when administra-
tive action is reviewed. Even though it is not a binding statement of the law, the EU
courts have cited, with approval, the Guidance Paper. In Servizio Elettrico
Nazionale, for instance, the Court referred to the document in support of the claim
that evidence of the actual impact of the practice that has been carried out over a cer-
tain period (or its absence) is a relevant consideration when assessing its potential
anti-competitive effects.133 In his Opinion, moreover, Advocate General Rantos

130 Ibid, paras 37–45.
131 Intel Corp. v Commission, EU:C:2017:632, para 142.
132 Intel Corporation Inc. v Commission, T-286/09 RENV, EU:T:2022:19, para 499.
133 Servizio Elettrico Nazionale SpA and Others v Autorità Garante della Concorrenza e del Mercato
and Others, C-377/20, EU:C:2022:379, para 54.
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made several references to the Guidance Paper, including in relation to the notion of
anti-competitive effects134 and the AEC test.135

Even when not cited expressly, it would appear that the principles enshrined in the
Guidance Paper have progressively found their way into the law. Whenever the case
law was at a crossroads, the Court has expressed a preference for the approach advo-
cated by the Commission in its policy instrument. In particular, the Court has con-
sistently held, since Post Danmark I, that Article 102 TFEU is only concerned
with equally efficient rivals.136 The departure from the market of rivals that are
less attractive in terms of, inter alia, prices, output, quality and innovation would
be a natural expression of competition on the merits.137 By the same token, any
anti-competitive effects must be attributable to the dominant firm for Article 102
TFEU to come into play.138

The influence of the Guidance Paper (and the ideas contained therein) should not
come as a surprise. Often, soft law instruments encapsulate the mainstream consen-
sus and adapt it to the needs of legal enforcement. The Guidance Paper is not an
exception in this regard. This document is, in fact, the culmination of a process
that started with the preparation of an expert report outlining the key elements of
an economic approach to the enforcement of Article 102 TFEU.139 Since the
Court has always relied on this sort of expertise to define the meaning and scope
of legal provisions, it is only natural that soft law instruments directly inspire its law-
making function and are relied upon when controlling administrative action. In this
sense, documents such as the Guidance Paper are effective to keep the Commission’s
commitment to expertise under check.

VII. CONCLUSIONS

Effective judicial review is an indispensable ingredient of any competition law
regime. It is, first, a necessity from a fundamental rights perspective. In addition,
it fulfils a precious function to ensure that administrative action is clear, predictable,
consistent and based on the best available evidence. Directly establishing whether
judicial review is effective—or has been effective in a particular case—is, however,
a difficult task. This article approaches the question in an indirect way, that is, by
identifying the techniques that the EU courts have developed over the years and
that allow for the meaningful review of administrative action. These techniques
can be grouped into three main categories: those that relate to the interpretation

134 Opinion of Advocate General Rantos in Servizio Elettrico Nazionale SpA and Others v Autorità
Garante della Concorrenza e del Mercato and Others, C-377/20, EU:C:2021:998, para 43.
135 Ibid, para 70.
136 Post Danmark A/S v Konkurrencerådet, C-209/10, EU:C:2012:172, para 22; Intel Corp. v
Commission, EU:C:2017:632, para 134; Servizio Elettrico Nazionale SpA and Others v Autorità
Garante della Concorrenza e del Mercato and Others, C-377/20, EU:C:2022:379, para 45.
137 Ibid.
138 Post Danmark A/S v Konkurrencerådet, C-23/14, EU:C:2015:651, para 47.
139 EAGCP, An Economic Approach to Article 82 (July 2005).
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and application of the law; those that relate to the role of expertise and context; and,
finally, those that have to do with the Commission’s policy positions.
The first conclusion to draw from the exercise is that the Court has a marked pref-

erence for clear legal tests that are structured around awell-defined set of criteria. It is
an approach to the interpretation of provisions that ensures that judicial review can
take place. This technique would be devoid of meaning, however, if the legality of
administrative action were not checked against the same set of criteria over time
(and the Commission were thus allowed to depart from established tests).
Inter-temporal consistency is, accordingly, a pre-requisite for the effectiveness of
judicial review. The stability of the law is all the more important if one considers
that administrative authorities may be naturally inclined to depart from established
tests where these significantly reduce the scope of policymaking. The legal uncer-
tainty created following Irish Sugar and Compagnie Maritime Belge illustrates this
point well.
Second, effective judicial review demands that intervention be grounded on the

best available evidence. There are two dimensions to this hallmark. One dimension
has to do with the role of the mainstream consensus. Administrative action can only
be meaningfully controlled if it follows the established body of expertise in relation
to non-legal matters, in particular economic analysis. Allowing the Commission to
choose the expertise on which it relies would amount, in effect, to giving it discretion
on issues of law. The second dimension has to do with the economic and legal con-
text. Administrative action that fails to consider it, in full, will be quashed. Similarly,
the Commission is required to engage meaningfully with the arguments raised by the
parties and pertaining to the context of which the practice is a part.
Finally, the policy positions expressed by the Commission in Guidelines and simi-

lar instruments are not devoid of consequences. If an administrative authority
declares that it will exercise its discretion in a particular way, it is reasonable for
undertakings to expect that subsequent action will be consistent with its policy posi-
tions. One would expect, at the very least, an explanation of why it is appropriate to
deviate from the stance previously expressed. Where the Commission departs from
its policy statements without providing reasons as to why it is doing so, administra-
tive action can be expected to be quashed. An analysis of the case law suggests that
soft law and other instruments are valuable for another reason. As embodiments of
consensus positions, soft law instruments have been cited by the EU courts in support
of their conclusions.
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