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Regimes of International Criminal Justice

Introduction

On 16 May 2014, the prosecutor of the International Criminal Court (ICC) 
requested an adjournment until the end of June in the trial of William Ruto 
and Joshua Arap Sang. Ruto is the deputy president of the Republic of Kenya. 
Alongside former journalist Sang, he was standing trial before the ICC for 
charges of crimes against humanity in the Kenyan post-electoral violence 
of 2007–2008. In a separate case, but stemming from the same context of 
political violence, the sitting president of Kenya, Uhuru Kenyatta, was also 
charged with the same crimes and his case was still at the pretrial phase at 
the ICC. The Office of the Prosecutor (OTP) had informed the judges of its 
intention to withdraw its own witness, code named P-025. Anton Steynberg, 
the lead trial lawyer for the OTP, wrote that Witness P-025 “was unable to 
accurately recall or give a coherent and consistent account of critical parts of 
the evidence the prosecution had intended to lead.” In granting the requested 
adjournment, Presiding Judge Chile Eboe-Osuji issued a strong warning 
to the OTP: “The Chamber expresses very serious concern and dissatisfac-
tion that we only had two days of testimony this session, a session that was 
scheduled to last four weeks, hearing witnesses,” the judge said. “All available 
means must be employed by the prosecution to ensure this is not repeated.” 
Judge Eboe-Osuji, visibly disappointed and annoyed, told the prosecutor that 
the chamber expected “to have witnesses lined up for testimonies” and the 
prosecutor to have “their ducks in a row” when the trial reconvenes.1

This episode encapsulates many of the issues and debates that animate the 
current state of international criminal justice, as embodied by the practice of 

 1 The author was present at this audience while doing fieldwork research at the ICC in The 
Hague, in May and June 2014.
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the ICC. The first permanent international criminal court was prosecuting 
both a sitting president of an African state and his deputy for crimes against 
humanity.2 The preamble of the Rome Statute states the determination of 
the Court “to put an end to impunity for the perpetrators of [atrocity] crimes 
and thus to contribute to the prevention of such crimes.” Yet this goal faces 
the challenges of pursuing justice for individual criminal accountability in a 
world where states remain the main actors. The daunting task of the prosecu-
tor to bring witnesses to The Hague to testify against their own government 
officials is but one of the issues that the ICC faces with the lack of compliance 
that borders on obstruction from state parties to the ICC – when the investiga-
tion and prosecution target state agents. Then again, the ICC is a treaty-based 
court to which states become willing members by ratifying the Rome Statute, 
its founding document, which raises the question: What do states have to gain 
by joining such institution?

This book explores the following question: How do states respond to the 
widening adoption of human rights norms, accountability for atrocity crimes, 
and transnational regimes of criminal justice? In other words, what mecha-
nisms and strategies do states develop in reaction to and within regimes of 
transnational criminal justice? And to what extent are weaker states in the 
international system able to use the ICC as leverage in the pursuit of their 
political and security interests? Consequently, what lessons can be drawn 
from such mechanisms in terms of the primacy of state’s interests? This study 
attempts to answer these questions by focusing on four main issues that stem 
from the functioning of the ICC and its relationship with states: self-referrals, 
complementarity, compliance, and domestic politics.

How do states respond to the increasing transnational character of criminal 
justice and the diffusion of human rights norms and regimes that uphold 
individual criminal accountability following the perpetration of mass atroci-
ties? Whereas it is often argued that such transnational regimes may erode 
state sovereignty, this study explores the ways in which states – especially those 
presumed to be weaker in the international system – use the ICC as leverage 
in their domestic conflicts and to empower themselves in the pursuit of their 
political and security interests. I postulate a dynamic process through which 
states and international courts are in a constant struggle over power and influ-
ence, within those international legal regimes, using a theoretical framework 
that explicates the patterns of behaviors that states adopt when engaging with 
the ICC.

 2 Former heads of states have been prosecuted by international courts in the past, but none of 
them was prosecuted while in office. In addition, those courts were ad hoc tribunals.
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The ICC and Regimes of International Criminal Justice

The international community faced many dilemmas at the Rome Conference 
in 1998 while drafting the statute that created the ICC.3 How does one bal-
ance state sovereignty with the powers vested in an international prosecutor 
to instigate investigations and prosecution of crimes that fall under the ICC 
jurisdiction? The Rome Statute was ultimately a work of compromise, widely 
adopted by the states, albeit with the opposition of some of the most power-
ful ones.4 The ICC has jurisdiction over four types of crimes – genocide, war 
crimes, crimes against humanity, and crimes of aggression – which can be 
triggered by a state referral, a UN Security Council (UNSC) referral, or the 
prosecutor using her proprio motu powers.

The complementarity principle governs the general rule of the ICC’s inter-
vention in situations under its material, territorial, and temporal jurisdiction. It 
gives primacy to the state in which the crimes have been committed to inves-
tigate and prosecute them. In theory, this means that the ICC intervenes only 
when the state is unwilling or unable to fulfill its duty to investigate and pros-
ecute. However, the reality of the ICC investigations and prosecutions suggest 
that both the ICC prosecutor and the states have manipulated the basic read-
ing of the complementarity principle. As the discussion of the ICC cases will 
show, the unwillingness or inability of the state to investigate and prosecute has 
not always been taken into consideration either by states or by the ICC OTP.5

The use of the self-referral trigger mechanism raises the issue about whether 
African states that have referred situations in their territory to the ICC are 
outsourcing justice; in other words, these states forego their right and duty 
to investigate and prosecute crimes committed in their territory for the con-
venience of handing the task to an international court. Obviously, there may 
be many reasons guiding such actions, and certainly, such reasons may differ 
from one case to another. This warrants a closer inquiry to unveil the reasons 
that may guide such self-referrals by studying the process that led to the first 
case of self-referral, that of Uganda, and that of Côte d’Ivoire. This study also 
investigates in depth the ways in which Kenya and Libya have engaged with 
the ICC’s intervention in the aftermath of the 2007–2008 postelection vio-
lence and the 2011 conflict, respectively.

 3 See the Rome Statute of the International Criminal Court, www.icc-cpi.int/nr/rdonlyres/
ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf.

 4 Many states, including the United States, Russia, China, India, and Turkey, are not parties to 
the ICC.

 5 For example, Akhavan (2010, 110) writes that Uganda, whose “judiciary is among the best 
in Africa” had a justice system and courts that were fully functional when its government 
referred the case to the ICC. Yet the OTP still proceeded with opening an investigation.
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The ICC and African States

Since the entry into force of the Rome Statute on 1 July 2002, all the situations 
currently under investigation at the ICC are located on the African conti-
nent and concern African individuals, except for the situations in Georgia and 
Bangladesh/Myanmar.6 This has largely animated the debate about the ICC 
and its apparent focus on African states. Whereas Henry Kissinger (2001) por-
trays the ICC and universal jurisdiction as “pitfalls,” it is also clear that the ICC 
does nothing more than what any state could do by itself under current inter-
national law (Bassiouni 2001). To a large extent, the ICC is still constrained 
and depends on its state parties for funding, prosecution, and enforcement; 

 6 It is important to note that, as of December 2019, however, there are nine situations that 
are under preliminary examination: Afghanistan, Colombia, Guinea, Iraq/United Kingdom, 
Nigeria, Palestine, The Philippines, Ukraine, and Venezuela. Upon conclusion of the prelim-
inary examination phase, the prosecutor considers jurisdiction, admissibility (complemen-
tarity and gravity), and interests of justice in deciding to proceed or not with an investigation 
or requesting an authorization from the Pre-Trial Chamber in the case of a proprio motu 
trigger mechanism. For a current list of ICC situations under investigation or preliminary 
examination, see www.icc-cpi.int/pages/pe.aspx.

table 1.1. ICC situations under investigation as of December 2019

ICC situations
Trigger 

mechanism
Situation referred 

to the ICC
Opening date of 

ICC investigations

Uganda Self-referral January 2004 July 2004
Democratic 

Republic of 
Congo (DRC)

Self-referral April 2004 June 2004

Central African 
Republic (CAR) I

Self-referral December 2004 May 2007

Côte d’Ivoire Self-
referral/proprio 
motu

April 2003 October 2011

Darfur UNSC referral March 2005 June 2005
Kenya Proprio motu March 2010
Libya UNSC referral February 2011 March 2011
Mali Self-referral July 2012 January 2013
CAR II Self-referral May 2014 September 2014
Georgia Proprio motu January 2016
Burundi Proprio motu October 2017
Bangladesh/

Myanmar
Proprio motu November 2019
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therefore, power politics are a fundamental component of the international 
criminal justice regime (Bosco 2014). African states were especially eager for 
the establishment of a permanent international court. In fact, forty-seven out 
of the fifty-four African states took part in the 1998 Rome Conference during 
which the ICC was created (Manirakiza 2009). As Moghalu (2006) explains, 
Africa’s early support for the ICC is related to the fact that some of the weak-
est states in the international system are located on the continent. Soon after 
the ICC started its first investigations that targeted state officials in Africa, 
however, the working relationship between the ICC and many African states 
became strained. The main criticism regarding the ICC is that the Court is 
biased and unfairly targeting Africans because of its quasi-exclusive focus on 
the African continent. However, a counterargument to that charge may be 
that Africa’s judicial systems are weak, which would explain the ICC’s involve-
ment in fighting against impunity for atrocity crimes on the continent. In any 
case, African states and the ICC are involved in a deeply complicated, conten-
tious, and entangled relationship around international justice (Anghie 2005;  
Clarke 2009, 2015; Grovogui 2013; Ba 2017). This section provides a brief sketch 
of the main criticisms and counterarguments regarding the ICC’s involve-
ment in African situations.

The ICC as a Biased Court

Many critics argue that the ICC is biased and question its impartiality. For 
example, Mamdani (2009) has addressed the consequences of the implica-
tion of the ICC in the conflict in Darfur, pointing out the role that great 
powers politics play in ICC interventions. Schabas (2013, 545) argues that the 
ICC “has failed to live up to its expectations” due in part to its deference to 
the Security Council and “its inability or reluctance to take on hard cases 
that threaten powerful states.” Similarly, Goldsmith (2003) contends that the 
ICC, as designed, is a self-defeating institution that will be incapable of pun-
ishing serious human rights violators, whereas Clarke (2009) explains that 
the current spectacle that the ICC enacts is part of a long history of “fictions 
of justice” embedded in the fusion of political and moral economies of neo-
liberal regimes.

The ICC therefore faces a legitimacy gap that can only be filled when the 
Court creates the impression that core crimes under its jurisdiction will be 
prosecuted “regardless of whom commits them, be they citizens of impover-
ished failed states or great powers” (Struett 2008, 165). Yet the ICC is inherently 
a political institution that makes the distinction between friends and enemies 
of the international community (Nouwen and Werner 2011). Thus, the Court 
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becomes a weapon used in political struggles wherein warring parties and 
political adversaries brand each other. Mamdani (2009) has also argued that 
ICC’s involvement in African conflicts has made their peaceful resolution 
more elusive.7 Mamdani (2009, 284) concludes, “The ICC is rapidly turning 
into a Western court to try African crimes against humanity. Even then, its 
approach is selective: it targets governments that are adversaries of the United 
States and ignores U.S. allies …”

As expected, critics of the ICC also abound among African political elites 
(Ba 2017). For example, Rwandan president Paul Kagame, calling the ICC a 
“fraudulent institution” (cited in Lamony 2014), explained that “Rwanda can-
not be party to ICC for one simple reason … with ICC all the injustices of the 
past including colonialism, imperialism, keep coming back in different forms. 
They control you. As long as you are poor, weak, there is always some rope 
to hang you.” Jean Ping, then president of the African Union Commission, 
has said that “the international justice system seems to fight impunity only in 
Africa, as if there was nothing happening also in Iraq, Gaza, Colombia, or the 
Caucasus” (cited in Manirakiza 2009, 32).

The African Union (AU) has adopted a defiant stance toward the ICC and 
has consistently appealed to its members not to enforce ICC rulings. For exam-
ple, after the Court issued a warrant for the arrest of President Bashir of Sudan 
in 2009, the AU justified its decision not to cooperate with the ICC by what it 
called the “publicity-seeking approach of the ICC Prosecutor” and had asked 
for deferment of Bashir’s indictment (African Union 2009a).8 Amid the indict-
ment of both the president and deputy president of Kenya, the AU convened 
an extraordinary session in October 2013 to discuss “Africa’s Relationship with 
the International Criminal Court (ICC).” Although the AU Assembly stopped 
short of calling for its members to withdraw en masse from the Court, it has 
nonetheless reiterated its “concern on the politicization and misuse of indict-
ments against African leaders by ICC” and called on the UNSC to defer the 
Kenya and Sudan cases (AU 2009b). The UNSC did not grant the requested 
deferral, however, which led the AU to ask that any of its members that wish 

 8 This refers to the ICC’s first chief prosecutor, the Argentinian Luis Moreno-Ocampo.

 7 Specifically, Mamdani (2009) contends that, had the ICC existed at the time, there would 
have been no peace and reconciliation in South Africa in 1990. The ICC would have also 
prevented the peace process in Mozambique that allowed the RENAMO, the armed opposi-
tion backed at the time by the apartheid regime of South Africa, to sign a peace agreement 
and benefit from amnesty. Referring to the situation in Darfur and the warrant for the arrest 
of President Bashir of Sudan, Mamdani (2009, 273) writes, “More than the innocence or 
guilt of the president of Sudan, it is the relationship between law and politics, including the 
politicization of the ICC, that poses a wider issue.” On the ICC and the politics of peace and 
justice, see Vinjamuri (2015).
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to refer a case to the ICC to inform and seek advice from the AU (AU 2013). 
Therefore, it is clear that many African leaders and Pan-African organiza-
tions are unhappy with the ICC. Paradoxically, it is also noticeable that some 
African states chose to engage with the ICC by using the state referral trigger 
mechanism, which this study argues is used as a tool for the advancement of 
states’ political and security interests.

Africa’s Weak Judicial Systems

Others cite the atrocities committed in many African states and the weakness 
of local judicial systems as explanatory factors for the ICC’s focus on Africa. 
It is important to note that the focus on the African continent is a discussion 
mostly about the OTP. The OTP is in fact the driving force behind the selec-
tion of situations and cases and conducts the investigations and prosecutions. 
Therefore, the OTP’s work is the most noticeable and publicly visible feature 
of the Court. The prosecutor’s discretionary power, as James Goldston (2010, 
387) argues, is “grounded in law and evidence, but, of necessity, taking into 
account broader considerations of strategy and policy, even while refraining 
from ‘politics.’” This at least has been the official response from the OTP to 
the criticism that its policy is infused with political calculations. Those in 
favor of the Court’s interventions in Africa often stress the fact that the victims 
of these atrocity crimes are Africans. Desmond Tutu (2013) has argued:

Those leaders seeking to skirt the court are effectively looking for a license to 
kill, maim and oppress their own people without consequence. They believe 
the interests of the people should not stand in the way of their ambitions 
of wealth and power; that being held to account by the I.C.C. interferes 
with their ability to achieve these ambitions; and that those who get in their 
way—the victims: their own people—should remain faceless and voiceless. 
(Tutu 2013)

Mutua (2016, 49) makes a similar argument, explaining that “[r]epressive African 
leaders grouped in the AU – a club of dictators – have no moral standing to 
attack the ICC, an institution built through a participatory global consensus to 
combat impunity and bring justice which elites deny victims at home.”

The criticisms and counterarguments matter greatly in the current debate 
about the relationships between the ICC and Africa, which revolves around 
issues of sovereignty versus international institutions and regimes and what 
some Africans view as a Western tool for their subjugation. However, I argue 
that these critiques do not take into consideration the fact that most of the 
ICC cases in African states were initiated by the states themselves, when their 
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respective governments approached the Court to self-refer cases to the ICC 
prosecutor. This illustrates the fact that the ICC was in any case bound to be 
a political tool at the hand of states – not only great powers, but also African 
states – in their attempt to settle scores. The paradox then is that the ICC was 
created to deliver justice by pursuing individual criminal accountability in a 
world made of states, thus making the OTP vulnerable to manipulation and 
influence from both powerful and less powerful states in the international 
system. The focus on the latter group is one of the main contributions that this 
book makes to the study of international criminal justice and international 
relations.

Why and How Do Weaker States Use 
International Courts Strategically?

David Bosco (2014) examines the work of the ICC in light of great power 
politics, focusing on the relationship between the Court and major powers. 
He argues that both the Court and major powers have given some ground 
and learned to accommodate each other, avoiding a direct clash between 
power and international justice. On the other hand, there also needs to be 
more research that systematically examines the relationship between the 
ICC and states that are not major powers in the international system, espe-
cially those states that have engaged with the Court in the past two decades. 
Some scholars have examined case studies between the ICC and some of 
those states along the lines of some of the themes that this study focuses on 
(Nouwen 2014; Kersten 2016b; Clark 2018).9 This book goes beyond those 
examinations by developing a theoretical framework that explicates the 
range of behaviors seen or to be expected between the Court and states 
that engage with it. This work therefore does not just focus on the ICC and 
Africa but also aims to elucidate the range of possible trajectories in the 
engagement between the Court and states that are presumed weaker in the 
international system.

Many states have engaged with ad hoc and hybrid international courts; 
however, with limited material, territorial, and temporal jurisdiction, there 
is a gap in the literature regarding the ICC and its engagement with such 
states along the four themes that this book focuses on: (1) the strategic use 

 9 Nouwen (2014) focuses on complementarity and the catalyzing effects of ICC intervention in 
Uganda and Sudan. Kersten (2016b) studies the effects of ICC intervention on peace, justice, 
and conflict processes, focusing on Libya and northern Uganda. Clark (2018) studies the 
multi-level impact of the ICC’s intervention in Uganda and DRC.
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of self-referrals, (2) complementarity between national and international 
justice systems, (3) limits of state compliance with international courts, and  
(4) the strategic use of international courts in domestic politics. Studying the 
relationship between the ICC and nonmajor powers along these themes is 
important because international courts derive their power and legitimacy not 
only from major powers but also through their engagement with less powerful 
states (and various civil society organizations and nongovernmental organiza-
tions [NGOs]) around the world. In this study, I focus on those states’ patterns 
of behavior and the ways in which they shape, contest, and sometimes subvert 
norms of international justice that they use strategically in pursuit of their 
interests through their engagement with the ICC.

Although this project must engage with the ICC–African states relation-
ship, the main focus is not an analysis of such a relationship, which has been 
studied at length in the literature (Allen 2006; Branch 2007; Clarke 2009; 
Hansen 2012; Nouwen 2014; Clark 2018). Rather, this book focuses on how 
states use the ICC for their own interests. It’s important to emphasize, how-
ever, that I’m more interested in how states that appear weaker in the interna-
tional system actively engaged with the Court through one or a combination 
of the three trigger mechanisms (state referral, UNSC referral, proprio motu). 
The aim is instead to analyze states’ behavior when they engage with the ICC, 
and the analytical framework is drawn around the four major themes and the 
selection of cases: self-referrals (Uganda), compliance (Kenya), complemen-
tarity (Libya), domestic politics (Côte d’Ivoire).

Ultimately, this work provides a generalizable framework of states engaging 
with the ICC to advance their own political interests. There are important 
theoretical and policy implications to the findings of the book. It expands 
our understanding of how states that are weaker in the international system 
engage strategically with the ICC. This is important and timely given that 
many current situations under preliminary examination or investigation 
are located in such states, in Africa and beyond (Burundi, Mali, Gabon, 
Guinea, Philippines, Georgia, Ukraine, Afghanistan, Palestine, Bangladesh, 
Myanmar, Venezuela). Therefore, this project goes beyond the ICC-Africa 
debate. It posits a dynamic relationship between states and international 
courts that goes beyond the mere act of ratifying a treaty or joining a court. 
I argue that the Court’s intervention (or call to intervene) in a situation leads 
to a behavior and the adoption of strategies that are adjusted to the political 
or security aims of the state. In other words, states devise strategies to initi-
ate such engagement in the pursuit of their own political, domestic, and/or 
security interests. This is more important given that the focus here is on states 
that do not wield global power or influence. This study also covers all trigger 
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mechanisms of ICC jurisdiction and brings together four major themes in 
the ICC’s engagement with nonmajor powers in the system while theorizing 
how weaker states use the Court to advance their interests by various means 
and strategies.

I argue that the use of the self-referral mechanism to invite the ICC to inves-
tigate breaches of international law is based on states’ political calculations of 
the costs and benefits associated with engaging with the Court. It appears 
that political elites in the countries that have used the self-referral mechanism 
have deferred to ICC jurisdiction to advance their own agendas by inviting 
the Court to remove or incapacitate their local adversaries – whether politi-
cal opponents or rebel leaders. These states abandoned their responsibility 
to investigate and prosecute the alleged crimes committed in their territory 
and preferred handing the task to the ICC. At the superficial level, it may 
look like the states are deferring to an international court because the lat-
ter is better equipped to investigate and prosecute atrocity crimes. However, 
when one looks closely, the use of self-referrals stems actually from strategic 
calculations that aim at giving the state political and military leverage against 
its opponents, whom the state is having the ICC prosecute, as Uganda and all 
the other self-referral cases illustrate. Self-referrals tend to stem from govern-
ments facing a precarious situation that seek to assert legitimacy, whether in 
the wake of a postcoup transition or after highly contested electoral results.

Whereas the complementarity principle sought to make the ICC the court 
of last resort, the ICC has often been used as the court of first resort or even 
of only resort. Thus, self-referrals offer states the means to use the ICC as 
a “bad bank” (Jessberger and Geneuss 2012, 1089) by “exposing dangerous 
rebels internationally so as to dispose of them through the judicial process 
of the ICC” (Cassese 2006, 436). States that self-refer to the ICC “outsource” 
their obligation to investigate international crimes (Jessberger and Geneuss 
2012, 1089). The Libyan situation also illustrates the challenges of the use of 
Article 17 of the Rome Statute, related to complementarity and primacy given 
to national courts, in lieu of the ICC. But the case of Libya also shows the 
strategic interpretation and use of the complementarity clause in ways that 
advance both the interests of the Libyan state and the ICC as an institution. 
Concerning nonparty states, if the ICC jurisdiction is triggered by a UNSC 
referral, as in the Libya and Sudan cases, the states develop mechanisms that 
challenge the ICC jurisdiction or withdraw cooperation that is necessary for 
successful investigations.

How do states react when their agents become targets of international legal 
prosecutions? In the Kenyan situation, where both the sitting president and 
deputy president have been indicted with crimes against humanity by the ICC, 
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the state has developed mechanisms that make such prosecution difficult. 
International courts lack enforcement capacity and hence must rely on the com-
pliance of the states that have agreed to the Court’s jurisdiction and the coopera-
tion of states in general, and this study shows that compliance and cooperation 
are dynamic tools that states wield depending on where their relationship with 
the Court stands at any given moment. Finally, the ICC involvement with 
domestic political conflicts opens new areas of inquiry for international relations 
scholars at the intersection of international criminal law and domestic politics. 
In the case of Côte d’Ivoire, where a new government has surrendered a former 
president to the ICC and where the ICC faces criticism of one-sided investiga-
tion, one sees how the ICC is also the stage for domestic political struggles.

To that end, this study sheds light on the intersection of state power and 
interests vis-à-vis international human rights norms and regimes of transna-
tional criminal justice. The findings of this study contribute to the literature 
on international criminal justice and human rights norms diffusion, adoption, 
and/or perversion. This study also offers a critical reading of transnational 
legal processes that challenges the conception of an international criminal 
justice regime as an unmitigated good. When reading the international crimi-
nal justice regime through a critical lens, it is noticeable that the literature has 
addressed the ways in which powerful states use the system to their advantage. 
However, there is still a lack of understanding or acknowledgment of the ways 
in which weaker states use the regime for their own (political) interests.

Theoretical Framework, Research Design,  
and Methodology

This book constructs an analytical account of nonmajor powers (or “weaker” 
states in the international system) engaging strategically with the ICC in ways 
that advance their own political and security interests – or at least those of 
their elites. The theoretical ambition of the book is grounded on an empirical 
analysis, and I use an abductive analytical framework to develop new theo-
retical insights. As Timmermans and Tavory (2012) show, induction does not 
logically lead to construction of novel theories. One may draw from theory of 
inference and meaning, however, using abduction rather than induction or 
deduction,10 as a guiding principle for empirically based theory construction 

 10 In summary, deductive reasoning begins with a rule and a prediction of what the observation 
would be. The researcher then proceeds through a case study to arrive at an observed result 
that either confirms the rule or falsifies it. By contrast, inductive reasoning makes generaliza-
tions from specific observations.
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(Timmermans and Tavory 2012). Many researchers have recently pointed 
toward abduction for the ultimate goal of grounded theory and the con-
struction of new theories (Haig 1995; Coffey and Atkinson 1996; Kelle 2007; 
Reichertz 2007; Timmermans and Tavory 2012). When using an abductive 
analytical process, the researcher seeks to find the “best” explanation that elu-
cidates surprising facts or puzzles and thus leads to new theoretical insights. 
In sum, an abductive research process is therefore a qualitative data analysis 
aiming at generating novel theoretical insights derived from empirical find-
ings in relation to or in contrast with extant theories. It allows the researcher to 
enter the field with a very broad theoretical base and, through “a dialectic of 
cultivated theoretical sensitivity,” develop new concepts to account for empiri-
cal materials (Timmermans and Tavory 2012, 180).

This study uses an analytical framework with an interpretive epistemol-
ogy, an approach that stresses “understanding of the social world through an 
examination of the interpretation of that world by its participants” (Bryman 
2012, 380). This process uncovers meanings attached to actions through an 
analysis of discourse and arguments found in a number of selected cases. This 
method does not aim to uncover causal mechanisms leading to generaliza-
tions but rather to achieve a high level of explanatory power. The research 
design in this book is developed first through an extensive literature review 
on international criminal justice, international law, international relations, 
state behavior, comparative politics, and peace and conflict studies. The 
framework is then used to study the dynamic processes between the ICC and 
nonmajor states along the four main thematic areas: self-referral to the ICC, 
state compliance with the Rome Statute, complementarity between local and 
international justice systems, and domestic politics. The empirical data and 
insights gained from fieldwork research were then mapped into the frame-
work, which in turn led to more refinement and research for more relevant 
data and insights. Finally, going beyond the four major case studies, insights 
from other states’ engagement with the ICC are then examined to illustrate 
whether or not they conform to the patterns of behavior explicated initially 
in the framework.

Sources for Evidence

This book draws on official court documents and filings, memoirs, and per-
sonal accounts and also on the extensive literature on the ICC, international 
criminal justice, international relations, and comparative politics. Primary 
sources include local newspapers from the states covered in the case stud-
ies. The book is also built upon interviews with ICC officials, government 
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officials, local journalists, NGO workers, human rights activists, victims of 
political violence, and various legal experts in The Hague and countries in 
which the ICC has had investigations. I conducted about sixty semistructured 
interviews in total of four countries.

More precisely, I conducted in-depth semistructured interviews in The 
Hague, Kenya, Uganda, and Mali. In Kenya, I conducted fieldwork research 
in Nairobi and also in the Rift Valley towns of Nakuru, Eldoret, and Kisumu. 
These sites were at the epicenter of the 2007–2008 political violence. I also 
conducted interviews in Kampala and Gulu, which is the main city in 
Acholiland, where the Lord’s Resistance Army (LRA) fought against the 
Ugandan government forces for over two decades. In Mali, interviews were 
conducted not only in Bamako but also in the northern cities of Timbuktu and 
Djenné. In all these cases, these interviews were conducted with ICC officials, 
lawyers, human rights activists, government officials, law experts, journalists, 
local citizens, researchers, and victims of political violence. These interviews 
were complemented by participant observation at the ICC. In The Hague, 
I observed the ICC in operation, watching various proceedings at different 
stages of the trials of Thomas Lubanga, Germaine Katanga, and Ruto/Sang. 
I also observed proceedings of the Libyan admissibility challenge at the ICC.

The Selection of Case Studies

The research for this book rests on the examination of four main themes that 
highlight the behavior of states that have engaged with the ICC, leading to 
the selection of four cases that cover all three available trigger mechanisms of 
ICC jurisdiction and one “mixed” case. It is worth noting that the selection 
of the cases was not guided by a best-case scenario for the argument. It was 
instead based on making sure that the study covers all three available trig-
ger mechanisms under ICC jurisdiction. Indeed, as stipulated in the Rome 
Statute, ICC jurisdiction is triggered through three mechanisms: state referral 
(wherein a state party refers a situation to the ICC), a UNSC referral, or the 
ICC prosecutor acting on her own volition (using her proprio motu powers).

Whereas some version of randomization is typically used for case selec-
tion in large-N research, random sampling would be inadequate for studies 
where the sample is small, such as this one. For a selection of case studies that 
encompass all trigger mechanisms of ICC jurisdiction, there is no guarantee 
that a few cases, chosen randomly, would provide insights on the research 
questions addressed by this study. Hence, as Gerring (2008, 645) argues, case 
selection for very small samples must employ “purposive (nonrandom) selec-
tion procedures.” As such, this book’s methodology uses the “typical case”  
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technique, which by definition has a high degree of representativeness 
(Gerring, 2008, 648–650).

For self-referrals, the situations where the ICC opened an investigation 
are, in chronological order, Uganda (January 2004), CAR I (May 2004), DRC 
(June 2004), Mali (July 2012), and CAR II (May 2014) (See Table 1.1).11 The 
choice of Uganda’s self-referral as a main case study is justified by the fact that 
it was the first one submitted to the ICC.

Regarding UNSC referrals, there have been only two such cases to date: 
Darfur (Sudan) and Libya. Because this study is concerned with how states 
engage with the Court to advance their interests, the choice of Libya as the 
main case study is more pertinent. Unlike Sudan, Libya decided to engage 
with the Court through an admissibility challenge. Nonetheless, the Sudan 
referral is also discussed in terms of the ICC-UNSC relationship, alongside 
the failed attempt to refer Syria and North Korea to the ICC. The Sudan case 
is also discussed in the final chapter of the book.

To date, there has been five proprio motu cases that led to the ICC opening 
an investigation: Kenya (March 2010), Côte d’Ivoire (October 2011), Georgia 
(January 2016), Burundi (October 2017) and Bangladesh/Myanmar (November 
2019). Here too, I follow the same logic, focusing on the Kenyan case because 
it was the first proprio motu investigation at the ICC.

Finally, there is one peculiar situation that I argue is a combination of 
two trigger mechanisms, Côte d’Ivoire, which explains the need to examine 
this situation closely as a case study. Côte d’Ivoire accepted ICC jurisdiction 
through an ad hoc declaration in 2003, akin to a self-referral (but for nonparty 
states). Then, the ICC prosecutor opened a preliminary examination that did 
not lead to an investigation. Using that 2003 ad hoc declaration, the ICC 
prosecutor opened a proprio motu investigation in October 2011 while Côte 
d’Ivoire was still not a state party to the Court.

The situations still under preliminary examination – but as yet have not led 
to the opening of full investigation – were not selected as case studies, although 
they will be factored in the analytical framework. Nine situations are currently 
under preliminary examination: Afghanistan, Colombia, Guinea, Iraq/United 
Kingdom, Nigeria, Palestine, Philippines, Ukraine, and Venezuela.12

 12 Preliminary investigation for the Gabon was recently closed with a decision not to proceed 
with an investigation. See Chapter 7.

 11 The state referrals that have not led to the opening of an investigation yet are excluded from 
this list. The Gabon situation is discussed in Chapter 7. It is also worth noting that Venezuela 
is currently under preliminary examination resulting from a referral by a group of state  
parties to the Rome Statute: Argentina, Canada, Colombia, Chile, Paraguay, and Peru. See 
www.icc-cpi.int/venezuela
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Outsourcing Justice: From State-Party 
Referral to Self-Referral

Self-referrals to the ICC ushered in a “revolution” in global justice (Akhavan 
2010). A debate about the legal underpinnings and political implications of 
self-referrals started shortly after Uganda referred a situation in its northern 
territory to the ICC in 2003. While some scholars questioned the admissibil-
ity of self-referrals and whether that conformed to the legal procedures of the 
Court, the ICC Appeals Chamber in the Katanga case ruled that self-referrals 
are legally acceptable.13 But this legal ruling does not foreclose the political 
questions surrounding the fact that self-referrals offered states a convenient 
way to dispose of nonstate actors such as rebels, warlords, or even political 
adversaries (van der Wilt 2015).

During the negotiations that led to the adoption of the Rome Statute, 
however, no one seriously thought that states would self-refer to the ICC. As 
Arsanjani and Reisman (2005, 386) write, “no one – neither states that were 
initially skeptical about the viability of an ICC nor states that supported it –  
assumed that governments would want to invite the future court to inves-
tigate and prosecute crimes that had occurred on their territory.” Instead, 
Article 14 of the Rome Statute about state referrals was thought as a referral 
mechanism initiated by an interested state about another state (Kress 2004; 
Akhavan 2010). However, states hardly serve as watchdogs for other states 
regarding human rights abuses (Akhavan 1995, 236–237). Therefore, dur-
ing the drafting of the Rome Statute, state referral was thought to be the 
least likely trigger mechanism to lead to prosecution. As Schabas (2011a, 159) 
notes “It was frequently pointed out that States were notoriously reluctant to 
complain against other States on a bilateral basis, unless they had bilateral 
interests at stake. They would not, however, be likely to act as international 
altruists.” Therefore, all instances of state referral to the ICC have been self-
referrals, except for the recent Venezuela situation. This means that states 
used Article 14 of the Rome Statute not to refer other states but to refer them-
selves to the Court.

The state referral became the trigger mechanism for the first three cases 
before the Court: Uganda, DRC, and CAR. The Côte d’Ivoire’s self-referral was 
a bit different because the state did not ratify the Rome Statute but accepted ICC 

 13 See Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Judgment on the Appeal 
of Mr. Germain Katanga against the Oral Decision of Trial Chamber II of 12 June 2009 on 
the Admissibility of the Case, ICC-01/04-01/07-1497, Appeals Chamber, 25 September 2009. 
Former militia leader Katanga’s defense team had argued that the Democratic Republic of 
Congo is able to prosecute him, and therefore his case before the ICC should be inadmissible.
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jurisdiction in 2003 through an ad-hoc declaration under Article 12(3), “which 
in substance amounted to a self-referral” (Akhavan 2010, 106). Finally, Mali also 
self-referred to the ICC in 2013, and so did Gabon in 2016. The state referral 
mechanism did not operate as expected because these were not interstate refer-
rals. However, the use of the term self-referral is also misleading. In fact, while 
referring their “situations” to the ICC, these states did not intend that the ICC 
investigation and prosecution be directed against their agents. In fact, all these 
states “sought to induce the Court to prosecute rebel groups operating within 
their own borders” (Schabas 2011a, 160) or to target political adversaries. For 
instance, in its referral letter, the government of Uganda mentioned specifically 
the “situation concerning the Lord’s Resistance Army,” which later prompted 
the OTP to inform the Ugandan authorities “that we must interpret the scope 
of the referral consistently with the principles of the Rome Statute, and hence 
we are analyzing crimes committed within the situation of northern Uganda 
by whomever committed them.”14 Self-referral provides states an avenue to gain 
immunity for their government officials while at the same time having the ICC 
prosecute their political adversaries or the rebel leaders operating in their terri-
tory. Finally, self-referrals allow unelected, interim, or illegitimate governments 
to assert their power. Ultimately, all the self-referral situations show a history 
of one-sided investigations and prosecutions from the ICC OTP. An in-depth 
analysis of the Uganda situation exemplifies these arguments.

In late 2003, the ICC prosecutor announced that Uganda, as an ICC mem-
ber state, had referred a “situation” to him (ICC 2004d). After a preliminary 
examination, Prosecutor Ocampo announced on 28 June 2004 that there was 
“a reasonable basis to proceed with an investigation (ICC 2004c).” The war-
rants for the arrest of five LRA leaders were unsealed in October 2005, which 
led them to seek a peace settlement with the government of Uganda during 
negotiations that were held in Juba from 2006 to 2008. The discussion regard-
ing the ICC involvement in Uganda has focused mostly on the motives of the 
Court and the Ugandan government, and its consequences on the stalemate 
of the peace negotiations and the protraction of the conflict.

Although the warrant for the arrest of the LRA leaders triggered the ces-
sation of hostilities and the initiation of peace negotiations, it also prevented 
the completion of the peace accords because the LRA commanders insisted 
that the warrants for their arrest be annulled before they sign the Juba peace 
accords. Hence, President Museveni of Uganda, who had triggered the 
ICC intervention, asked Prosecutor Ocampo to withdraw the warrants and 

 14 See Office of The Prosecutor, “Letter to the ICC President,” ICC-02/04-1 06-07-2004 4/4, 17 
June 2004, www.icc-cpi.int/CourtRecords/CR2007_02419.pdf.
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promised immunity to the LRA commanders (Schabas 2011a, 42). This move 
by the Ugandan president clearly shows that self-referral to the ICC was des-
tined to further his own interests, mainly to guarantee his political survival. As 
stated earlier, the focus of this argument is on state leaders and elites and how 
they use the international criminal justice regime to further their own inter-
ests, and how they switch their strategy when the demands for their political 
interests warrants it. The case in Uganda is a potent illustration of the selective 
investigations and prosecution with which the ICC OTP operates. In fact, 
despite the allegations of atrocities committed by the Ugandan armed forces, 
the ICC prosecutor investigated only the LRA commanders.

Failure of the Complementarity Principle

Article 17 of the Rome Statute stipulates that, under the principle of comple-
mentarity, a case is admissible before the Court only when the state responsible 
for prosecution can be shown to be unwilling or unable to investigate and pros-
ecute it. In the early years of the Court’s operation, Prosecutor Ocampo stated, 
“As a general rule, the policy of the OTP will be to undertake investigations 
only when there is a clear case of failure to act by the State or States concerned” 
(ICC OTP 2003a, 2003b, 2). The complementarity principle was thus intended 
to recognize the primary responsibility of states to exercise criminal jurisdiction, 
which also means that states can introduce an admissibility challenge to the 
ICC to prove their willingness and ability to investigate and prosecute crimes 
that would otherwise fall under the jurisdiction of the Court (Stahn 2015a).

When the UNSC issued a resolution that referred the situation in Libya 
to the ICC, the OTP reacted with lightning speed, opening an investigation 
only a couple of days after the referral, on 2 March 2011, which made the 
preliminary examination the fastest one in the history of the Court (Stahn 
2012, 329).15 Soon after the referral, on 16 May 2011, Ocampo requested that 
arrest warrants be issued against the “Tripoli Three”: Muammar Gaddafi, Saif 
Al Islam Gaddafi, and Abdullah Al-Senussi.16 After the fall of the Gaddafi 
regime, the new government of Libya – the Transitional National Council 

 15 By comparison, the preliminary examination in Darfur, the other UNSC referral, lasted 
roughly two months. The preliminary examination in the Afghanistan situation lasted more 
than a decade.

 16 Al Senussi was head of Libyan intelligence services under the Gaddafi administration. The 
ICC later issued warrants for the arrest of Al-Tuhamy Mohamed Khaled (unsealed on 24 
April 2017) and of Mahmoud Mustafa Busayf Al-Werfali on 15 August 2017. Both defendants 
remain at large.
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(TNC) – introduced an admissibility challenge before the ICC, based on 
Article 17 of the Rome Statute on complementarity. Libya essentially argued 
that it was willing and able to prosecute Saif Gaddafi and Al-Senussi.17 After 
long and drawn-out proceedings between Libya and the ICC, the Court had 
decided that Gaddafi must be tried in The Hague, but Al-Senussi may be 
tried in Libya. The Libyan cases illustrate ICC inconsistency in matters of 
complementarity.

ICC investigations that are triggered by a UNSC resolution show a collu-
sion between the political and the legal in international relations. Does the 
relationship between the UNSC and the ICC allow for a dissociation between 
the two spheres? For instance, the former prosecutor of the International 
Criminal Tribunal for the Former Yugoslavia (ICTY) Louise Arbour has 
called for a greater separation between the ICC and the UNSC, noting that 
“international criminal justice cannot be sheltered from political consider-
ations when [it is] administered by the quintessential political body” (cited 
in Stahn 2012, 327). The situations in Sudan and Libya are the only two ICC 
cases so far that were triggered by a UNSC resolution. Although both the 
situations in Sudan and Libya stem from the same trigger mechanism, they 
evolved in different directions and have resulted in two different outcomes. 
In the case of Sudan, the main suspects are President al-Bashir and other 
high-ranking officials; in Libya, the ICC prosecutor initially targeted three 
individuals who are no longer in power.

The Limits of State Compliance

The Preamble of the Rome Statute states that the States Parties “[affirm] 
that the most serious crimes of concern to the international community 
as a whole must not go unpunished … [and they are determined] to put an 
end to impunity for the perpetrators of these crimes and thus to contribute 
to the prevention of such crimes.” To accomplish that mission, the Court 
must rely on the compliance and cooperation of states parties to the Rome 
Statute at every step, from the initial investigation to arresting the perpetra-
tors, to conducting the trials, and to housing the prisoners. However, com-
pliance and cooperation of states with the ICC are not a given. In fact, by 
ratifying the Rome Statute, states delegate their power and privileges to an 
international institution whose main purpose is to limit the sovereignty of 
said states. This delegation of power and privileges to an international court 
poses challenges to a state when its officials are sought after by the Court. 

 17 The case against Muammar Gaddafi had become moot following his death.
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Going beyond the literature on delegation of powers, this study focuses 
on the processes that sustain or challenge such delegation of power and 
contends that delegation of power is a dynamic process that does not stop at 
the door of treaty ratification. What happens next in the dynamic relation-
ship between the principal (the state) and the agent (the Court)? How do 
the ICC and the state manage such expectations and rules amid changing 
conditions in international politics? How does a state that vested powers in 
the international court and later becomes target of investigations manage 
such a relationship?

Using the example of the Kenya cases before the ICC, I explore the 
instances that lead a state to renege on its commitment to cooperate with 
an international court and to comply with its requests. For the ICC to be 
operational, it must rely on the willingness of states to comply with the 
Rome Statute and to assist the Court in its investigation and prosecution. 
Ultimately, I contend that the need for and limits to state cooperation may be 
one of the most enduring challenges to the delivery of international criminal 
justice.

In the Kenyan situation, the ICC prosecutor used his proprio motu powers, 
which means opening an investigation on his own volition, without a state 
or UNSC referral. Prosecutor Ocampo acted on his own initiative to start a 
preliminary examination related to the 2007 postelection violence in Kenya. 
Upon presenting the preliminary findings to the Pre-Trial Chamber, the lat-
ter gave the prosecutor a motion to proceed, which allows the opening of a 
full investigation. As a state party to the Rome Statute, Kenya is obligated 
to cooperate with the Court. Yet Uhuru Kenyatta and William Ruto, presi-
dent and deputy president of Kenya, respectively, were the main suspects, 
accused of crimes against humanity. Because their prosecution started prior 
to their election, Kenyatta and Ruto had used their indictment as a political 
platform and joined forces to run on the same presidential ticket. Kenyatta’s 
trial was set to begin in October 2014, but the case against him was later dis-
missed following the prosecutor’s inability to gather enough evidence. Ruto’s 
trial started in September 2013 and lasted until April 2016, when the case was 
terminated.

The Kenyan state has developed mechanisms to challenge the indictment 
of its president and deputy president by seeking support from the AU, which 
sought a UNSC deferral and proposed an amendment to the Rome Statute 
that would grant immunity to sitting heads of state. While pretending to coop-
erate and comply with the ICC as a state party to the Rome Statute, Kenya 
has used extensive measures to obstruct the work of the ICC prosecutor and 
basically to torpedo the cases.
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The Court Is the Political Arena

The situation in Côte d’Ivoire involves the prosecution of three individuals: 
former president Laurent Gbagbo; his wife, Simone Gbagbo; and Charles 
Blé Goudé, a former official in Gbagbo’s administration. Côte d’Ivoire held 
a presidential election in November 2010, the aftermath of which triggered 
six months of unrest and human rights abuses. Gbagbo had refused to leave 
office despite having lost the election to his opponent, Alassane Ouattara. 
In the violence that followed the struggle for power, at least 3,000 people 
were killed by forces on both sides, along political, ethnic, and religious lines 
(Human Rights Watch 2013).

Although the situation in Côte d’Ivoire is officially a proprio motu case, 
Côte d’Ivoire was not a member at the time it acceded to ICC jurisdiction. 
One may then ask, What leads a state that did not join the ICC to extend none-
theless an invitation to the ICC prosecutor to open an investigation in relation 
to its political crisis? The Ivoirian state first recognized the jurisdiction of the 
ICC in a letter signed by then-minister of foreign affairs Bamba Mamadou 
on 18 April 2003, following the first Ivoirian civil war. That ad hoc declaration 
was dormant, however, because the ICC prosecutor did not take steps to con-
duct an investigation. After the 2010 elections and the conflict that ensued, 
president-elect Ouattara sent a second letter to the ICC on 14 December 2010 
in which he “confirms the declaration of 18 [April] 2003” and engages Côte 
d’Ivoire “to fully cooperate and without delay with the ICC, especially regard-
ing all the crimes and abuses perpetrated since [March] 2004.”18

Despite this invitation letter that Ouattara sent to the ICC in 2010, Côte 
d’Ivoire did not ratify the Rome Statute until 15 December 2013, even though 
the Ouattara administration had arrested Gbagbo and handed him over to the 
ICC in November 2011. Therefore, the situation in Côte d’Ivoire raises many 
important questions. For example, what leads a nonparty state to the Rome 
Statute to accept ICC jurisdiction through an ad hoc declaration? Why did 
the ICC prosecutor not open the investigation in 2003? What led the Ouattara 
administration to issue a second invitation letter to the ICC prosecutor in 
2010? Why did the Ivoirian state hand over Gbagbo and Blé Goudé to the 
ICC but refuse to surrender Simone Gbagbo? Why did the ICC prosecution 
in Côte d’Ivoire target only Gbagbo loyalists despite the fact that, as Human 
Rights Watch (2013) reports, both pro-Gbagbo and pro-Ouattara forces are 
implicated in “war crimes and likely crimes against humanity”? The answers 

 18 See the referral letter here: www.icc-cpi.int/NR/rdonlyres/498E8FEB-7A72-4005-A209-
C14BA374804F/0/ReconCPI.pdf.

https://doi.org/10.1017/9781108771818.001 Published online by Cambridge University Press

http://www.icc-cpi.int/NR/rdonlyres/498E8FEB-7A72-4005-A209-C14BA374804F/0/ReconCPI.pdf
http://www.icc-cpi.int/NR/rdonlyres/498E8FEB-7A72-4005-A209-C14BA374804F/0/ReconCPI.pdf
https://doi.org/10.1017/9781108771818.001


Book Outline by Chapter 21

to these questions lie in the fact that the Ivoirian state had transposed its 
domestic political crisis to the ICC, ultimately using the Court as a bad bank 
to handle its two most virulent political adversaries.

Book Outline by Chapter

As an introduction to the book, Chapter 1 has laid out the four major themes 
around the intersection of state power and international criminal justice that 
this book explores: the strategic use of self-referrals to the ICC, complemen-
tarity between national and international justice systems, the limits of state 
compliance with international courts, and the use of international courts 
in domestic political conflicts. Each of these major themes revolves around 
the ICC and its relationship with states. The four empirical cases – Uganda, 
Libya, Côte d’Ivoire, and Kenya – built around these major themes cover all 
available trigger mechanisms of ICC jurisdiction.

Chapter 2 discusses my theoretical argument in depth. As a discipline, 
international relations, especially from the realist perspectives, has long 
viewed international law and regimes of international justice as epiphenom-
enal. As a practice, law is often presumed to be meaningful only when backed 
by enforcement that is carried out by a legitimate authority. Following this 
logic, international law cannot meaningfully exist in a world where there is 
no world state. But what explains the dramatic rise of international courts 
not only in terms of their numbers but also their relevance and the widen-
ing of their jurisdiction and competency? In other words, why would states, 
whether democratic or not, favor establishing or joining international regimes 
whose main purpose is to constrain their domestic sovereignty? One must 
study, against a utilitarian frame, a state’s behavior in shaping, reshaping, and 
sometimes subverting norms of international justice that they use strategically 
in pursuit of their interests.

Chapter 3 explores the ways in which states subvert international legal 
institutions and norms in pursuit of their own security and political interests. 
Specifically, Chapter 3 argues that the use of self-referrals to the ICC stems 
from political calculations that allow political leaders to advance their own 
domestic and international agendas at the expense of furthering the goals of 
the international justice regime. However, stating that actors, whether politi-
cians, ICC officials, community leaders, or NGOs, use self-referrals, coopera-
tion (or the lack thereof), or the complementarity principle selectively with the 
ICC for the advancement of their political goals is self-evident. As Nouwen 
(2014, xvi) notes, it is obvious that “African states have engaged in political cal-
culations to avoid the costs and maximize the benefits of cooperation with the 
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ICC. These governments have sought – and often succeeded – in deflecting 
or coopting the ICC as an instrument for dealing with local adversaries …” 
But the topics that we know less about – and to which Chapter 3 of this book 
contributes – is how states do so, and what are the effects of such calculations 
on the norms of international criminal justice? Hence, Chapter 3 is a story of 
political calculations, political power and security interests, and the agency 
of (African) states in creating and shaping the delivery of international justice 
(Clark 2011).

Chapter 4 points to the inherently political character of international jus-
tice and shows the working paradox between the UNSC and the ICC. The 
UNSC is the institution that allows the ICC to gain jurisdiction over states 
that have not ratified the Rome Statute, and Chapter 4 also asks whether 
international treaties such as the Rome Statute apply to states who are not 
signatories. Finally, the example of Libya is studied in detail to highlight the 
ways in which a non-ICC member chose to engage the Court by introducing 
an admissibility challenge and how the Court responded to the challenge 
to show the inconsistency of its ruling, which also brings back the political 
dimension of international justice.

Chapter 5 highlights how the need for compliance and cooperation con-
strains the ability of the ICC to accomplish its mission. By ratifying the 
Rome Statute, states delegate their power and privileges to an international 
institution whose main purpose is to limit the sovereignty of said states; this 
raises questions about why states choose to delegate those powers. Chapter 5  
empirically tests the actions of states that, after having willingly delegated 
some of their powers and privileges to the ICC, have its officials or nation-
als become the target of an investigation. Chapter 5 uses the Kenyan exam-
ple to study whether the actions of state parties to the Rome Statute are 
consistent with their avowed compliance and cooperation with the ICC, 
and it outlines the limits of state cooperation in the area of international 
criminal justice.

Chapter 6 shows how the ICC becomes a transposed arena where domestic 
politics are meted out and enmeshed with the rule of law and legal proce-
dures. The situation in Côte d’Ivoire is a prime example of the ICC becom-
ing involved in a highly politically charged crisis that was set off by contested 
electoral results in December 2010. The Ouattara administration outsourced 
justice to the ICC for the purpose of handling adversaries, following the lead 
of other states who had previously used the self-referral mechanism.

Chapter 7 concludes this study and this book. A strategic use of interna-
tional courts by weaker states in the system becomes a mechanism through 

https://doi.org/10.1017/9781108771818.001 Published online by Cambridge University Press

https://doi.org/10.1017/9781108771818.001


Conclusion 23

which African states have taken advantage of the ICC. Such strategic use 
of the international justice system does not necessarily violate international 
law, but it does feature new readings of the law and introduces new norms of 
behavior that deviate from the spirit of the law in the first place. That states 
use international institutions at their disposal to advance their interests is not 
in itself noteworthy; the fact that weaker states in the international system 
are able to use the international justice system for such ends is what I argue 
to be worthy of studying. This instrumental use of norms of international 
justice shows that the argument of “justice cascade” (Sikkink 2011) may not 
be as convincing as previously thought. The supposedly widespread adoption 
of norms of individual criminal accountability and prosecutions in the wake 
of massive violations of human rights may actually just be symptomatic of an 
instrumental adoption. Chapter 7 also analyzes other ICC situations (DRC, 
CAR, Mali, Sudan, Burundi, and the Philippines) and South Africa’s and 
Gambia’s attempts to withdraw from the Court to highlight the ways in which 
these cases also support the arguments developed in this book’s analytical 
framework.

Conclusion

Since the entry into force of the Rome Statute in 2002, the ICC has, without 
doubt, spearheaded a new era in the global governance of atrocity crimes and 
criminal justice. As a relatively new institution, the ICC departed from former 
UN ad hoc tribunals, which were created in the aftermath of conflicts and 
with both limited temporal and territorial jurisdiction. Those tribunals also 
were often criticized as “victor’s justice” (De Vos, Kendall, and Stahn 2015). To 
that extent, the current global phase of justice is characterized by an increas-
ing “judicialization” wherein judgment is now more centralized by an inter-
national regime personified by the ICC as its main actor. Around the world, 
in places as varied as Afghanistan, Colombia, Georgia, and Ukraine, the work 
of the ICC has been “vernacularized” to varying degrees, circulating among 
alternate and often competing conceptions of what qualifies as an appropriate 
response to mass atrocities (Mégret 2015).

The growing “tribunalization of violence” (Clarke 2009, 45) reverberates 
in both domestic and global political arenas. And while trying to include 
“the local” in its approaches, the ICC becomes also “vulnerable to some 
of the dilemmas that other liberal and emancipatory projects face in their 
engagement with ‘the local’, such as paternalistic and missionary features, 
perpetuation of structural inequalities or distorting effects of de-localisation” 
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(Stahn 2015b, 50). Nevertheless, as Stahn argues, the ICC is different from for-
mer hegemonic projects of the nineteenth and twentieth century in the sense 
that it is not dependent on a few powerful Western states but results rather 
from the success of the power of small states in international law and the push 
from civil society organizations. This book highlights the role of those “small 
states” as main actors in international justice regimes, and especially their 
ability to use the institutions effectively to achieve their goals.
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