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Protecting Cultural Heritage during an Occupation

Enforcing Compliance with the 1954 Hague Convention
and the Case of the Temple Preah Vihear

  

19.1 Introduction

Cultural property has always been a target in armed conflicts. From the
1870 French–German war to the recent conflict in Ukraine, cultural
property has been destroyed during military hostilities, even if it is
protected by international humanitarian law. To try to increase the
protection of the cultural heritage of humankind, the international com-
munity has adopted the 1954 Hague Convention for the Protection of
Cultural Property in the Event of Armed Conflict (the 1954 Hague
Convention) in the aftermath of the Second World War. The
Convention stipulates the obligation to safeguard and respect cultural
property in armed conflict and during a military occupation. However,
the effectiveness of this Convention is often disputed. Violations of the
Convention have yet to be brought before an international court, even if
courts have dealt with the destruction of historical monuments.1

One interesting case study on the application of the Convention
concerns the Preah Vihear Temple. Situated in Cambodia near its border
with Thailand, the Temple is composed of a series of sanctuaries with a
complex history that can be traced to the ninth century.2 In 1954, the

I would like to thank Professors Christina Voigt and Caroline Foster for their commentaries.
I would also like to thank Professor Vincent Negri for the discussions regarding this case in
the framework of my doctoral research. The opinions expressed are solely my own.
1 For instance, in the Eritrea–Ethiopia Claims Commission, even if the destruction of a
cultural heritage in an armed conflict was analysed, the Convention did not apply.
Customary international law was applied.

2 UNESCO, ‘Temple of Preah Vihear’, available at whc.unesco.org/en/list/1224/, last
accessed 14 April 2022.
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Temple’s area was occupied by Thailand,3 starting a fifty-five-year border
dispute,4 which almost escalated into armed conflict in 2008.5 During
this period, several international forums were seized with the protection
of the Temple, including: the International Court of Justice (ICJ), United
Nations Security Council (UNSC), United Nations Educational, Scientific
and Cultural Organization (UNESCO) and a Joint Border Commission
established by Cambodia and Thailand. This chapter will assess the
contribution of all of these processes and agencies to the protection of
cultural property in armed conflict with reference to this study.

Dealing with the related territorial sovereignty dispute between
Cambodia and Thailand in the 1960s, the ICJ held that the Temple was
in Cambodian territory and that Thailand was under an obligation to
withdraw any military or police force stationed there.6 Following this
decision, UNESCO also dealt with the conflict. As the main international
organisation dedicated to protecting cultural heritage, UNESCO’s purposes
and functions are to ‘maintain, increase and diffuse knowledge by assuring
the conservation and protection of the world’s inheritance of books, works
of art and monuments of history and science, and recommending to the
nations concerned the necessary international conventions’.7 As will be
narrated later in this chapter, in April 1966, four years after the ICJ
judgment, the Permanent Delegation of the Kingdom of Cambodia to
UNESCO contacted the UNESCO Director-General concerning clashes at
the Temple, which, according to the Cambodian Government, had dam-
aged the historical monument.8 Cambodia alleged that Thailand had vio-
lated the obligation to respect the Temple,9 a customary international norm
codified in the 1954 Hague Convention, and that Thailand had failed to

3 ICJ, Temple of Preah Vihear (Cambodia v Thailand), Memorial of the Government of the
Kingdom of Cambodia, 20 January 1960.

4 ICRC, Cambodia/Thailand, Border Conflict around the Temple of Preah Vihear, available
at https://casebook.icrc.org/case-study/cambodiathailand-border-conflict-around-
temple-preah-vihear, last accessed 30 November 2022.

5 International Crisis Group, Waging Peace: ASEAN and the Thai–Cambodian Border
Conflict, Asia Report No 215, 6 December 2011, available at www.crisisgroup.org, last
accessed on 30 November 2022, 6.

6 ICJ, Temple of Preah Vihear (Cambodia v Thailand), Judgment of 15 June 1962.
7 Constitution of the United Nations Educational, Scientific and Cultural Organization,
adopted in London on 16 November 1945.

8 Note du 2 mai 1966 de la Délégation Permanente du Cambodge auprès de l’UNESCO,
UNESCO Doc DC 66/45, 2 May 1966.

9 Letter dated 22 April 1966 from the acting Permanent Representative of Thailand
addressed to the Secretary-General of the United Nations (UNESCO Archives, Press
Release 17, 25 April 1966).
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comply with other obligations under the Convention.10 However, the
UNESCO Director-General conveyed the view that the UN Secretary-
General would provide a more adequate response.11

The Temple of Preah Vihear was added in 2008 to the World Heritage
List established by the World Heritage Convention, following a request by
Cambodia in 2007.12 However, Thailand contested the extent to which the
land around the Temple was also to be protected and claimed that the
protective zone that Cambodia had established around the Temple was in
Thai territory. The Temple’s area as included in the World Heritage List
excluded this zone. The continued conflict on the location of the Thai–
Cambodian border was the object of a second ICJ judgment in 2013 inter-
preting the 1962 decision. In this second proceeding, the Court once more
did not mention the 1954 Hague Convention and only cited the
1972 UNESCO World Heritage Convention as a reminder to the Parties
that they should co-operate inmatters related toWorld Cultural Heritage.13

This case study on the overlapping competence of UNESCO, the ICJ
and the UN Secretary-General, highlights the shortcomings of the
existing international forums as vehicles to help protect cultural property
in armed conflict, and to enforce compliance with relevant international
law. First, this chapter will analyse the original ICJ proceedings, including
the arguments of the Parties and the law applied by the Court, to
demonstrate how cultural heritage law was overlooked. Then, the chapter
will examine UNESCO’s actions, as the main international organisation
dedicated to protecting cultural heritage. The limits of UNESCO’s actions
to enforce international obligations in this particular case will be demon-
strated, as will the influence of international politics on the actions
of international organisations. Finally, the ICJ proceedings of 2013 will
be studied.

19.2 The Original Case before the ICJ

Situated on the border between Thailand and Cambodia, in a 154.7-
hectare area, the Temple of Preah Vihear was dedicated to Shiva. The first

10 Thailand ratified the 1954 Hague Convention in 1958 and Cambodia in 1962.
11 The UN Secretary-General was already following the situation at the border and had sent

missions to evaluate the inter-State tensions.
12 ICJ, Request for Interpretation of the Judgment of 15 June 1962 in the Case Concerning

the Temple of Preah Vihear (Cambodia v Thailand) (Cambodia v Thailand), Judgment,
11 November 2013, para 25.

13 Ibid., para 106.
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testimonies of the Temple date to the ninth century, when the monument
was founded, and it was finished in the eleventh century.14 It is composed
of various sanctuaries on the edge of a plateau that dominates the plain of
Cambodia. As stated by UNESCO: ‘the site is exceptional for the quality of
its architecture, which is adapted to the natural environment and the
religious function of the temple, as well as for the exceptional quality of
its carved stone ornamentation.’15 The Temple was included on theWorld
Heritage List in 2008 on the basis it is ‘an outstanding masterpiece of
Khmer architecture’. The sovereignty over the Temple’s surrounding area,
however, remained then still disputed.
In 1954, the year of Cambodian independence, Thailand occupied the

area of the Temple. First, it should be noted that, even though Cambodia
declared its independence on 9 November 1953, it became officially
independent only in 1954. At the time, the Cambodian Government
saw Thailand as one of the ‘greatest threats to Cambodia[’s] survival’.16

On 6 October 1959, the Cambodian Government submitted a case
before the ICJ requesting (i) Thailand withdraw the armed forces that it
had installed in 1954 in the ruins of the Temple and (ii) that the
territorial sovereignty of the Temple belonged to Cambodia.17 The
Cambodian Government highlighted that it was

not driven by any political, strategic or economic ulterior motive.
It intends that the authentic Khmer Temple of Preah Vihear, placed by
the delimitation agreements on the Cambodian side of the border, should
be piously preserved as part of the spiritual, moral, and cultural heritage of
the country.18

In its 1962 judgment, the Court recognised that the 1904 Franco–Siamese
Treaty had established the frontier in dispute, following the work of a
Mixed Delimitation Commission. According to the map used in the
dispute, the Temple area was in Cambodian territory. The Court found
that the map had been accepted by Thailand and concluded that the
Temple was indeed situated on Cambodian territory. The Court also held
that ‘Thailand is under an obligation to withdraw any military or police

14 The Columbia Encyclopedia, 6th ed., available at www.encyclopedia.com/reference/encyc
lopedias-almanacs-transcripts-and-maps/preah-vihear, last accessed on 14 April 2022.

15 UNESCO (n 3).
16 LC Overton and DP Chandler, ‘Cambodia’ in Encyclopedia Britannica, available at www

.britannica.com/place/Cambodia, last accessed 17 April 2022.
17 ICJ (n 4) 118–19.
18 Ibid., 114. Emphasis added.
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forces, or other guards or keepers, stationed by her at the Temple, or in
its vicinity on Cambodian territory’,19 and ‘is under an obligation to
restore to Cambodia any objects of the kind specified in Cambodia’s fifth
Submission which may, since the date of the occupation of the Temple by
Thailand in 1954, have been removed from the Temple or the Temple
area by the Thai authorities’.20

In the written proceedings before the ICJ, both States argued the
importance of the Temple for the cultural heritage of humanity as an
example of Khmer art and heritage. It should be noted that Cambodia
became a member of UNESCO on 3 July 1951, before its formal inde-
pendence, but ratified the 1954 Hague Convention for the protection of
cultural property in the event of an armed conflict only on 4 April 1962,
after the application to the ICJ.
On the one hand, according to Cambodia’s pleadings before the Court,

the Temple is part of the country’s spiritual, moral and cultural heri-
tage.21 As such, the Cambodian Government has summitted several
documents that refer to the Temple as a Cambodian monument,22

including a Minute de la Lettre du Directeur de l’École française
d’Extrême-Orient au Gouverneur Général de l’Indochine that recognised
the Temple as a Protected Monument.23

On the other hand, the Thai Government contested the religious
importance of the Temple for Cambodians since, according to its
memorial, ‘the temple is a Brahminic monument, whereas Thailand
and Cambodia are now both Buddhist countries’.24 Thailand also argued
that

[i]t played so small a part in the religious life of either people that by the
19th century, it had been forgotten, and it was the Thai Prince Sanphasit
who rediscovered it in 1899 . . . . Even after its rediscovery, the temple
remained isolated and received only occasional visitors. Visitors from

19 ICJ (n 7) 37.
20 Ibid.
21 ICJ (n 4) 114. Emphasis added.
22 For instance, in the letter of H Parmentie of 30 January 1930 cited in ICJ, Temple of

Preah Vihear (Cambodia v Thailand), Reply of the Government of the Kingdom of
Cambodia, 29 November 1961, 521.

23 ICJ, Temple of Preah Vihear (Cambodia v Thailand), Reply of the Government of the
Kingdom of Cambodia, 29 November 1961, 527. See also ICJ, Temple of Preah Vihear
(Cambodia v Thailand), Reply of the Government of the Kingdom of Cambodia,
29 November 1961 at 537.

24 ICJ, Temple of Preah Vihear (Cambodia v Thailand), Counter-Memorial of the Royal
Government of Thailand, 29 September 1961, at para 10.
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Cambodia were specially few, because it is difficult to get to the heights of
the temple from Cambodia, there being only one very steep path up the
eastern side of the cliff.25

Furthermore, according to Thailand, the fact that the Temple was
authentically Khmer did not automatically give Cambodia sovereignty
since, for instance, one can see Roman heritage throughout Europe, and
not only in Italy.26

The Court recognised in its judgment the importance of the Temple as
cultural heritage, as highlighted by both Parties:

The Temple of Preah Vihear is an ancient sanctuary and shrine situated
on the borders of Thailand and Cambodia. Although now partially in
ruins, this Temple has a considerable artistic and archaeological interest
and is still used as a place of pilgrimage.27

However, during the oral and written proceedings, the Parties invoked
neither conventional nor customary international law on the protection
of historical monuments against military activities to denounce or justify
the presence of troops in the Temple. The pleadings focussed on the
question of territorial sovereignty.28 It should be noted that the
1954 Hague Convention could not be applied since Cambodia had
ratified the Convention only in 1962. However, at the time, the protec-
tion of cultural property was established in customary international law.
We might ask why the Court did not refer to this body of law when
analysing the legality of Thailand’s actions.
The 1907 Hague Convention (IV) respecting the Laws and Customs of

War on Land and its Annex, ‘Regulations Concerning the Laws and

25 Ibid. In this sense, it was annexed to the following extract from Memoirs concerning the
rediscovery of Phra Vihar in 1899 by Prince Sanphasit cited in ICJ (n 25) 242.

26 ICJ (n 25) para 11.
27 ICJ (n 7) 15.
28 For instance, no reference to cultural heritage law was found in ICJ, Temple of Preah

Vihear (Cambodia v Thailand), Mémoire du Gouvernement du Royaume du Cambodge,
20 January 1960; ICJ, Temple of Preah Vihear (Cambodia v Thailand), Contre-Mémoire
du Gouvernement de Thaïlande, 29 September 1961; ICJ, Temple of Preah Vihear
(Cambodia v Thailand), Réplique du Gouvernement du Royaume du Cambodge,
29 November 1961; ICJ, Temple of Preah Vihear (Cambodia v Thailand), Duplique du
Gouvernement de Thaïlande, 2 February 1962; ICJ, Temple of Preah Vihear (Cambodia v
Thailand), Minutes of the Public Hearings held at the Peace Palace, The Hague, from
10 to 15 April 1961, and on 26 May 1961, the President, M Winiarski, presiding; ICJ,
Temple of Preah Vihear (Cambodia v Thailand), Minutes of the Public Sittings held at the
Peace Palace, The Hague, from 1 to 31 March 1962, and on 15 June 1962, the President,
M Winiarski, presiding.

   
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Customs of War on Land’ was also potentially applicable in the case, if
the following provisions could be considered customary norms. Article
27 of the Regulations states that ‘in sieges and bombardments all neces-
sary steps must be taken to spare, as far as possible, buildings dedicated
to religion, art, science, or charitable purposes, historic monuments . . .,
provided they are not being used at the time for military purposes’.
Moreover, Article 56 prohibits ‘all seizure of, destruction or willful
damage done to institutions of this character, historic monuments, works
of art and science’.
The fact that the Parties did not refer to the 1954 Hague Convention,

to customary international law or to the 1907 Hague Convention need
not have prevented the Court from considering this body of law.
According to the principle recognised in the Lotus case by the
Permanent Court of International Justice in 1927,29 and reaffirmed by
the ICJ,30 the Court is not limited to the arguments that the Parties to a
dispute present in the written and oral proceedings. However, the Parties
had made no claims to which this law might be relevant. On the merits,
the Court highlighted that

[t]he subject of the dispute submitted to the Court is confined to a
difference of view about sovereignty over the region of the Temple of
Preah Vihear. To decide this question of territorial sovereignty, the Court
must have regard to the frontier line between the two States in
this sector.31

29 PCIJ, The Case of the S.S. Lotus (France v Turkey), Serie A, Judgment No 9,
7 September 1927, 31.

30 ‘It being the duty of the Court itself to ascertain and apply the relevant law in the given
circumstances of the case, the burden of establishing or proving rules of international law
cannot be imposed upon any of the Parties, for the law lies within the judicial knowledge
of the Court.’ ICJ, Fisheries Jurisdiction (Federal Republic of Germany v Iceland),
Judgment of 25 July 1974, para 18. See also: ICJ, Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v United States of America), Judgment of 27 June 1986,
para 29.

31 ICJ, Temple of Preah Vihear (Cambodia v Thailand), Judgment of 15 June 1962, 14.
According to the Judges Tanaka and Morelli’s Declaration: ‘The claim as it is formulated
in Cambodia’s Application is directed not to the return of the Temple as such, but rather
to sovereignty over the portion of territory in which the Temple is situated. It is directed,
further, to one of the consequences flowing from Cambodian sovereignty over the said
portion of territory, that is to say, Thailand’s obligation to withdraw the detachments of
armed forces it had stationed there, this consequence being explicitly indicated by
Cambodia in its Application’, ICJ, Temple of Preah Vihear (Cambodia v Thailand),
Joint Declaration by Judges Tanaka and Morelli (as appended immediately after the
judgment), Judgment, 15 June 1962, 38.

   
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The Cambodian Government’s claims were confined to questions of
sovereignty, while also asking that the Kingdom of Thailand ‘withdraw
the armed forces that it has installed since 1954 in the ruins of the
Temple of Preah Vihear’.32 The law on the special protection of cultural
property in the event of an armed conflict was not invoked.
An additional factor at play may have been that, as Cambodia had so
recently come to independence, the Court was particularly inclined to
focus on the question of territorial sovereignty and take into account also
the conflict in Vietnam then taking place.33 After ratifying the
1954 Hague Convention, Cambodia, however, went on to seek from
UNESCO the protection of its cultural property.

19.3 The Case before UNESCO

Thailand refused to enforce the ICJ judgment for months. However, six
months after the judgment, and following a complaint by Cambodia
regarding Thailand’s non-compliance with the judgment, Thailand with-
drew its armed forces from the Temple area.34 However, four years later,
Thailand intensified its military presence in the region. On 3 April 1966,
the Cambodian Government reported that nine Cambodian guards were
attacked by an estimated fifty individuals from the Thai armed forces.
The site was not retaken by the Cambodian armed forces until the night
of 5 to 6 April 1966. Moreover, the Thai armed forces fired against the
Preah Vihear Temple almost every day from 11 April, causing consider-
able damage to the monument and sculptures. One month after this
series of incidents in the area surrounding the Temple, Cambodia
requested UNESCO protect it. Cambodia noted that ‘the persistence of
these facts would risk the total destruction of this jewel of Khmer art,
which is at the same time a heritage of the whole humanity’,35 and made
a formal request for UNESCO in the following terms:

In order to save this temple from disaster, the Permanent Delegation of
Cambodia to UNESCO, in accordance with the instructions given by its
Government, would like to request the Director-General of the United
Nations Educational, Scientific and Cultural Organization to

32 ICJ (n 7).
33 The US–Vietnam war had an impact on Cambodia, see Overton and Chandler (n 17).
34 Note du Délégué permanant du Cambodge concernant le temple de Préah Vihéar

(UNESCO Archives, 4 April 1966).
35 Ibid.

   
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1. communicate these facts to the States Parties to the 1954 Convention
for the Protection of Cultural Property in the Event of Armed Conflict

2. assist in seeking ways and means to save the Temple of Preah Vihear
from these destructive acts.36

The organisation’s ability to respond to such a request was debated
within UNESCO.37 Even though the 1954 Hague Convention stipulated
two Articles that establish procedures to assist States Parties in the
protection of an endangered cultural property – the conciliation proced-
ure provided by Article 22 and the assistance of UNESCO stipulated by
Article 23 – the application of such Articles was still relatively new.
Cambodia’s request for assistance did not mention explicitly any
Article of the 1954 Hague Convention.

19.4 The 1954 Hague Convention Procedures for Compliance

The 1954 Hague Convention was a response from the international
community to the massive destruction of art and historical monuments
during the Second World War.38 The Convention aimed to establish an
international regime to prevent damage to cultural property during
international armed conflicts and occupation.39

This Convention protects, inter alia:

(a) movable or immovable property of great importance to the cultural
heritage of every people, such as monuments of architecture, art or
history, whether religious or secular; archaeological sites; groups of
buildings which, as a whole, are of historical or artistic interest; works
of art; manuscripts, books and other objects of artistic, historical or
archaeological interest . . . .40

36 Ibid.
37 Ibid.
38 For a study on the 1954 Hague Convention, see J Toman, La protection des biens culturels

en cas de conflit armé (Éditions UNESCO 1994).
39 According to the International Committee of the Red Cross, ‘there is occupation when a

State exercises an unconsented-to effective control over a territory on which it has no
sovereign title’. ICRC, ‘Contemporary Challenges to IHL – Occupation: Overview’,
available at www.icrc.org/en/doc/war-and-law/contemporary-challenges-for-ihl/occupa
tion/overview-occupation.htm, last accessed 16 April 2022.

40 Convention for the Protection of Cultural Property in the Event of Armed Conflict,
adopted on 14 May 1954 at The Hague, 249 UNTS 215. Emphasis added.
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Two main obligations are stipulated: to safeguard and to respect cultural
property. The first obligation, established in Article 3, concerns the
preparation in time of peace for the protection of cultural property in
times of war. In addition, it concerns positive action to be undertaken by
the State in which the cultural property is located. The second obligation
relates to negative actions. Parties are to

[refrain] from any use of the property and its immediate surroundings or
of the appliances in use for its protection for purposes which are likely to
expose it to destruction or damage in the event of armed conflict; and
[refrain] from any act of hostility, directed against such property.41

Thus, during hostilities States must take all necessary steps to spare
cultural property from destruction, to the extent military necessity
allows. This includes not conducting any military activities in the vicinity
of cultural property or using cultural property in a way that transforms it
into a military objective.42 Moreover, Article 5 of the 1954 Hague
Convention includes obligations for an occupying State to ‘support the
competent national authorities of the occupied country in safeguarding
and preserving its cultural property’, and to ‘take measures to preserve
cultural property situated in occupied territory and damaged by military
operations, take the most necessary measures of preservation in close co-
operation with such authorities, among others’.43

This Convention also stipulates two procedures to assist in the protec-
tion of cultural property in the event of an armed conflict: the concili-
ation procedure established by Article 22 and the assistance of UNESCO
as provided by Article 23. Both Articles were inspired by certain common
Articles of the four 1949 Geneva Conventions, that is, the Convention (I)
for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of 12 August 1949, the Convention (II) for
the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea of 12 August 1949, the Convention (III)
Relative to the Treatment of Prisoners of War of 12 August 1949 and the
Convention (IV) Relative to the Protection of Civilian Persons in Time of
War of 12 August 1949.

41 Article 4.
42 See A Lopes Fabris, ‘La notion de crime contre le Patrimoine culturel en droit inter-

national’ (Institut francophone pour la justice et la démocratie, 2022).
43 Convention for the Protection of Cultural Property in the Event of Armed Conflict, The

Hague, 14 May 1954.

   
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19.4.1 Article 22 of the 1954 Hague Convention:
Conciliation Procedure

Article 22 was established to resolve any conflict between States arising
from the application of the 1954 Hague Convention. Initially, the experts
drafting the 1954 Hague Convention contemplated a solution referring
disputes on the Convention’s application to the ICJ. However, this option
was renounced since States seemed reluctant to provide for this as only a
low number of States had accepted the ICJ jurisdiction.44 In the end,
States decided to adopt a provision for conciliation based on the formula
for the exercise of good offices in common Articles 11/11/11/12 respect-
ively of the four 1949 Geneva Conventions.
For analysis of Articles 11/11/11/12 of the 1949 Geneva Conventions,

one can refer to the 2016 International Committee of the Red Cross
Commentaries to the 1949 Geneva Convention (‘2016 ICRC
Commentaries’). A first version of the commentaries published in the
1950s is considered ‘a major reference for the application and interpret-
ation of these treaties’.45 The new version of the Commentary to the First
Geneva Convention, published in 2016, aims to update the
1950 Commentaries ‘in order to document developments and provide
up-to-date interpretations’.46 Table 19.1 sets out the text of Articles 11/
11/11/12 alongside the text of Article 22 of the 1954 Hague Convention.
According to the 2016 ICRC Commentaries,47 in International Law,

‘conciliation was originally conceived as a method of peaceful settlement
of disputes between States’.48 Thus, it ‘usually involves powers of

44 Toman (n 39) 274.
45 L Cameron, B Demeyere, J-M Henckaerts, E La Haye and H Niebergall-Lackner, ‘The

Updated Commentary on the First Geneva Convention: A New Tool for Generating
Respect for International Humanitarian Law’ (2015) 97 International Review of the
Red Cross 1209–26.

46 Ibid.
47 In the 1950s, the International Committee of the Red Cross, an impartial, neutral and

independent organisation whose exclusively humanitarian mission is based on the
1949 Geneva Convention and its developments, published a set of commentaries on
these Conventions, giving practical guidance on their implementation. To reflect the
developments in law and practice since then, the ICRC started to publish a new set of
commentaries which seek to reflect the current interpretations of the Conventions in
2016. Information available at www.icrc.org.

48 ICRC, ‘Commentary on the First Geneva Convention: Convention (I) for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field,
2nd edition, 2016’, available at https://ihl-databases.icrc.org/ihl/full/GCI-commentary,
last accessed 14 April 2022, para 1260.

   

https://doi.org/10.1017/9781009373913.028 Published online by Cambridge University Press

http://www.icrc.org
http://www.icrc.org
http://www.icrc.org
https://ihl-databases.icrc.org/ihl/full/GCI-commentary
https://ihl-databases.icrc.org/ihl/full/GCI-commentary
https://ihl-databases.icrc.org/ihl/full/GCI-commentary
https://doi.org/10.1017/9781009373913.028


Table 19.1 Comparative table of Article 11 of the Convention (I) for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces
in the Field of 12 August 1949 and Article 22 of the Convention on the
Protection of Cultural Property in the Event of an Armed Conflict of
14 May 1954

First Geneva Convention of 1949 1954 Hague Convention

Article 11 In cases where they deem it
advisable in the interest of protected
persons, particularly in cases of
disagreement between the Parties to
the conflict as to the application or
interpretation of the provisions of
the present Convention, the
Protecting Powers shall lend their
good offices with a view to settling
the disagreement.

For this purpose, each of the Protecting
Powers may, either at the invitation
of one Party or on its own initiative,
propose to the Parties to the conflict
a meeting of their representatives, in
particular of the authorities
responsible for the wounded and
sick, members of medical personnel
and chaplains, possibly on neutral
territory suitably chosen. The Parties
to the conflict shall be bound to give
effect to the proposals made to them
for this purpose. The Protecting
Powers may, if necessary, propose
for approval by the Parties to the
conflict, a person belonging to a
neutral Power or delegated by the
International Committee of the Red
Cross, who shall be invited to take
part in such a meeting.

Article 22. Conciliation procedure
1. The Protecting Powers shall lend

their good offices in all cases where
they may deem it useful in the
interests of cultural property,
particularly if there is disagreement
between the Parties to the conflict as
to the application or interpretation of
the provisions of the present
Convention or the Regulations for
its execution.

2. For this purpose, each of the
Protecting Powers may, either at the
invitation of one Party, of the
Director-General of the United
Nations Educational, Scientific and
Cultural Organization, or on its own
initiative, propose to the Parties to
the conflict a meeting of their
representatives, and in particular of
the authorities responsible for the
protection of cultural property, if
considered appropriate on suitably
chosen neutral territory. The Parties
to the conflict shall be bound to give
effect to the proposals for meeting
made to them. The Protecting
Powers shall propose for approval by
the Parties to the conflict a person
belonging to a neutral Power or a
person presented by the Director-
General of the United Nations
Educational, Scientific and Cultural
Organization, which person shall be
invited to take part in such a meeting
in the capacity of Chairman.
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investigation and active participation in finding a solution to the dispute
that is acceptable to all Parties to the procedure’.49 However, it is not
binding. As for the good offices to be provided on the basis of the Geneva
Conventions, these do ‘not necessarily suppose a disagreement between
the Parties involved, but may be used, more generally, each time that it is
“advisable in the interest of protected persons”’.50 Moreover,

The purpose of Article 11 is to determine the conditions for establishing a
dialogue between Parties to an international armed conflict. Paragraph
1 invites Protecting Powers to facilitate such a dialogue through their
‘good offices’. Paragraph 2 describes one possible way to proceed, namely
the organization of a meeting of the representatives of the Parties to the
conflict. Article 11 does not, however, suppose the creation of a panel of
experts tasked with examining the dispute and proposing the terms of a
settlement, as would be the case under the traditional conciliation pro-
cedure. In other words, the mechanisms established under Article 11 may
involve less formal diplomatic means, as indicated by the notion of ‘good
offices’ in paragraph 1.51

This type of ‘good offices’52 is also created by the 1954 Hague
Convention, but this time in the best interest of the protection of cultural
property. According to Jiri Toman, under Article 22, States do not
interpret the Convention or the Regulations but resolve disagreements
between the Parties on the application or interpretation of the
Convention and the Regulations.53

Article 22 of the 1954 Hague Convention does not stipulate the type of
good offices to be applied, with paragraph 2 only describing one example.
This Article provides an avenue for belligerents to have their conflict
mediated during a meeting presided over by a neutral third party, as
illustrated in Figure 19.1. In this meeting, proposals can be presented to
the belligerents to better protect the cultural property in question. The
meeting can, for instance, be a forum to discuss the evacuation of cultural
property or the establishment of safe havens.54 This Article depends for

49 Ibid.
50 Ibid., para 1261.
51 Ibid.
52 Defined as a ‘diplomatic means for the settlement of disputes’. R Lapidoth, ‘Good Offices’

in Max Planck Encyclopedia of International Law, available at https://opil.ouplaw.com/
view/10.1093/law:epil/9780199231690/law-9780199231690-e31, last accessed 14
April 2022.

53 Toman (n 39) 275.
54 Ibid.
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its operation, however, on the appointment of a Protecting Power, a
neutral third party agreed by the belligerents who will preside over
their negotiations.55

States and UNESCO might avoid the application of this Article since
reliance on good offices based on the four 1949 Geneva Conventions
could be more appropriate. The 1949 Geneva Conventions’ good offices
procedure would deal with multiple issues over a range of topics and can
include the protection of cultural property – the protection of cultural
property is present in the 1977 Protocols to the Geneva Conventions.
However, according to the ICRC, ‘the mechanism established under
Article 11 has to date never been used’.56 According to the 2016
Commentaries:

The non-use of the conciliation procedure is a direct consequence of the
lack of effectiveness of the system of Protecting Powers. Protecting Powers
have been appointed on only five occasions since the adoption of the
Geneva Conventions in 1949 and they have never had the opportunity to
apply their formal competence based on Article 11.57

Similar reasoning could be applied to the system under Article 22; non-
use of the conciliation procedure under the 1954 Hague Convention
could be ‘a direct consequence of the lack of effectiveness of the system
of Protecting Powers’.58

Belligerents appoint a Protecting Power

Belligerents, States parties of the 1954 Hague Convention, the Director General of 

UNESCO or the Protecting Power itself call for a meeting between the belligerents 

chaired by an appointed neutral power or person

Proposals for the protection of cultural property are presented to 

belligerents

Figure 19.1 Procedure of conciliation under the 1954 Hague Convention

55 Ibid.
56 ICRC (n 49) para 1305.
57 Ibid., at para 1306.
58 Ibid., at para 1306.
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19.4.2 Article 23 of the 1954 Hague Convention: Assistance
of UNESCO

Article 23 envisages UNESCO’s technical assistance, broadening
UNESCO’s mandate to protect cultural property in the event of an armed
conflict. This Article is one of the fundamental provisions on which later
legal work concerning the protection of cultural property has been built.
From the first propositions of an organisation or rule to protect historical
monuments and works of art, the necessity of an impartial organism or
State to assist belligerents is often present.59 States and authorities have
often called for the creation of a Red Cross for historical monuments and
works of art.60 According to Jiri Toman’s Commentaries, the first para-
graph of Article 23 is inspired by Article 9/9/9/10 respectively of the
1949 Geneva Conventions.61 Table 19.2 sets out the text of Articles 9/9/9/
10 alongside the text of Article 23.
Having again as an example the work of the ICRC, the authors of

Article 23 intended to exclude any assistance from UNESCO of a political
or military character:62 UNESCO could assist States inter alia in the
creation of National Committees for the Protection of Cultural
Property; affixing distinctive signs to identify historical monuments; the
construction of safe havens; and in the elaboration of protecting meas-
ures such as plans for bombardments.63 This assistance is limited, how-
ever, to UNESCO’s programme and budget. It cannot create
extraordinary expenses for the organisation or State Parties. Moreover,
this Article appears to exclude the belligerents from the process, which
was interpreted by the UK Government during the conference for the
Convention adoption as a violation of State sovereignty.64 This exclusion
was rejected by States who understood that the suggestions and proposals
made by UNESCO will still depend on the approval of the concerned
State.65 Figure 19.2 illustrates the workings of the assistance procedure.

One interesting example of UNESCO assistance occurred in 1956 and
1957, when Professor Gérard Garitte, at the request of the UNESCO
Member States, carried out a mission to Egypt and Israel. He prepared a

59 Lopes Fabris (n 43).
60 Toman (n 39) 31; for a complete analysis on the proposals, see Lopes Fabris (n 43).
61 Toman (n 39) 284.
62 Ibid.
63 Ibid., 285.
64 Ibid., 287.
65 Ibid.
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Table 19.2 Comparative table of Article 9 of the Convention (I) for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces
in the Field of 12 August 1949 and Article 23 of the Convention on the
Protection of Cultural Property in the Event of an Armed Conflict of
14 May 1954

First Geneva Convention of 1949 1954 Hague Convention

Article 9 The provisions of the present
Convention constitute no obstacle to
the humanitarian activities which the
International Committee of the Red
Cross or any other impartial
humanitarian organization may,
subject to the consent of the Parties
to the conflict concerned, undertake
for the protection of wounded and
sick, medical personnel and
chaplains, and for their relief.

Article 23. Assistance of UNESCO
1. The High Contracting Parties may

call upon the United Nations
Educational, Scientific and Cultural
Organization for technical assistance
in organizing the protection of their
cultural property, or in connexion
with any other problem arising out
of the application of the present
Convention or the Regulations for its
execution. The Organization shall
accord such assistance within the
limits fixed by its programme and by
its resources.

2. The Organization is authorized to
make, on its own initiative, proposals
on this matter to the High
Contracting Parties.

UNESCO or States Parties to the Convention call on 
UNESCO for technical assistance 

to address any problems arising 
out of the application of the 
Convention

to organize the protection of
cultural property

Figure 19.2 UNESCO assistance under the 1954 Hague Convention
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detailed report on the state of the monastery of Saint Catherine (Sinai)
and made several suggestions for its protection.66

It is, therefore, within this technical, even apolitical, mandate that
UNESCO should seek to attempt to resolve disputes.67 However, whereas
Article 22 stipulated the possibility for a meeting between Parties pre-
sided over by a Protecting Power appointed by both Parties, Article
23 can be applied whenever UNESCO or other States have a concern
for the protection of cultural property, without the necessity to appoint a
neutral party – the neutral party can be UNESCO itself. A supplementary
step – negotiations to agree on a Protecting Power – is thus suppressed.
However, Cambodia did not invoke explicitly Article 23 of the
1954 Hague Convention when seeking assistance from UNESCO to
protect the Temple of Preah Vihear. It should be mentioned that another,
later convention, the Convention Concerning the Protection of the
World Cultural and Natural Heritage (the 1972 World Heritage
Convention), adopted on 16 November 1972, also provides for
UNESCO assistance in relation to World Cultural Heritage included in
the World Heritage List.68 This UNESCO assistance is often granted.

66 Ibid., 289.
67 Ibid., 284.
68 According to Article 13:

1. The World Heritage Committee shall receive and study requests for international
assistance formulated by States Parties to this Convention with respect to property
forming part of the cultural or natural heritage, situated in their territories, and
included or potentially suitable for inclusion in the lists mentioned referred to in
paragraphs 2 and 4 of Article 11. The purpose of such requests may be to secure the
protection, conservation, presentation or rehabilitation of such property.

2. Requests for international assistance under paragraph 1 of this article may also be
concerned with identification of cultural or natural property defined in Articles 1 and 2,
when preliminary investigations have shown that further inquiries would be justified.

3. The Committee shall decide on the action to be taken with regard to these requests,
determine where appropriate, the nature and extent of its assistance, and authorize the
conclusion, on its behalf, of the necessary arrangements with the government
concerned.

4. The Committee shall determine an order of priorities for its operations. It shall in so
doing bear in mind the respective importance for the world cultural and natural
heritage of the property requiring protection, the need to give international assistance
to the property most representative of a natural environment or of the genius and the
history of the peoples of the world, the urgency of the work to be done, the resources
available to the States on whose territory the threatened property is situated and in
particular the extent to which they are able to safeguard such property by their
own means.
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19.5 UNESCO’s Response to Cambodia’s Request

After receiving the Cambodian request for assistance, the UNESCO
Director-General asked his legal adviser for recommendations on how
to proceed. A memo dated 4 May 1966 analysed the implementation
mechanism of the 1954 Hague Convention:

The control of [the application of the 1954 Hague Convention] is
entrusted, under these conditions, to authorities (protecting powers, com-
missioners general, etc.) which are only designated when this conflict
arises. This control is carried out according to a mechanism which is
only implemented at that time and which does not currently exist.

Nothing in the note of the Delegation of Cambodia appears to state [the
situations that may attract the application of the Convention. However, a
request to safeguard the Temple] is not necessarily limited to the
1954 Convention.

In any case, there is a provision in [the Convention], Article 23, which
provides that the Contracting Parties may call upon the technical assist-
ance of the Organization in respect of any problem arising from the
application of this instrument.

I believe that in the absence of a control mechanism provided for in the
Convention, it is up to the Director-General to inform the Thai
Government of the protest he has received, to express his concern for
the preservation of the temple and to ask Thailand to respond to
the allegations.69

5. The Committee shall draw up, keep up to date and publicize a list of property for
which international assistance has been granted.

6. The Committee shall decide on the use of the resources of the Fund established
under Article 15 of this Convention. It shall seek ways of increasing these resources
and shall take all useful steps to this end.

7. The Committee shall co-operate with international and national governmental and
non-governmental organizations having objectives similar to those of this Convention.
For the implementation of its programmes and projects, the Committee may call on
such organizations, particularly the International Centre for the Study of the
Preservation and Restoration of cultural Property (the Rome Centre), the
International Council of Monuments and Sites (ICOMOS) and the International
Union for Conservation of Nature and Natural Resources (IUCN), as well as on
public and private bodies and individuals.

8. Decisions of the Committee shall be taken by a majority of two-thirds of its members
present and voting. A majority of the members of the Committee shall
constitute a quorum.

69 Memo 386, UNESCO Doc LA/Memo 386, 4 May 1966.
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According to advice provided to the Director-General, a ‘fact-finding’
mission – that is, technical assistance with the objective of assessing the
factual circumstances that endangered the cultural property – ‘would go
beyond the strict framework of the application of the 1954 Convention
but . . . would seem to correspond to its spirit’.70 However, after a study
of the potential political consequences of UNESCO’s intervention, and
given that the case had been submitted to the UN Secretary-General by
the Cambodian Government; the Director-General decided against
UNESCO involvement.71 Several UN missions were sent to the region
between 1958 and 1968.72 For its part, the UNSC also has appointed a
special representative of the Secretary-General to both countries to
review the situation and propose solutions.73

Thus, even if UNESCO is the specialised organisation for the protec-
tion of cultural heritage, the UNESCO Director-General understood that
the UN Secretary-General had more means and tools to respond to the
conflict. According to the Director-General, a more comprehensive solu-
tion that included the protection of cultural property, civilians and
civilian property was preferred.
A similar decision to refer the protection of cultural heritage to the UN

Secretary-General was taken during the conflicts in the Balkans:74

The Director-General of UNESCO, Mr Koïchiro Matsuura, has however
clearly defined on several occasions what should be the exact role of the
Organization in [situations of armed conflicts]: not to intervene during
the period before the conflict, to try to prevent it, or after the end of the
fighting to try to rebuild a peace process between the community,
throughout appropriate action in the various fields of competence
of UNESCO.75

70 Ibid. See also ‘Political Aspects between Cambodia and Thailand Concerning the Temple
of Preah Vihear’ (UNESCO Archives, 4 May 1966).

71 Lettre au Délégué permanent du Royaume du Cambodge auprès de l’UNESCO du Bureau
des relations avec les États (UNESCO Archives, 23 May 1966).

72 A first mission was sent in 1958. After the ICJ Judgment of October 1962, the UN
Secretary-General requested the UNSC to send a second mission. A third mission lasted
from August 1966 to February 1968. The task of this mission was to provide good offices
in reducing tension between Cambodia and Thailand. KR DeRouen and P Bellamy,
International Security and the United States: An Encyclopedia (Vol. 1, Praeger 2007) 135.

73 Lettre datée du 16 août 1966, adressé au Président du Conseil de sécurité par le Secrétaire
général UN Doc S/7486, 16 August 1966.

74 See ‘L’éclatement de la Yougoslavie et la fin de la fédération’ in Universalis, available at
www.universalis-edu.com/encyclopedie/yougoslavie/, last accessed 12 April 2022.

75 L Lévi-Strauss, ‘The Action of UNESCO in Bosnia and Herzegovina to Restore Respect
and Mutual Understanding among Local Communities through the Preservation of
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UNESCO has, however, granted some assistance to Cambodia in another
conflict, with Vietnam. On 8 June 1970, the Permanent Delegate to
UNESCO sent a letter to the Director-General expressly requesting
assistance under Article 23 of the 1954 Hague Convention.76 This time,
UNESCO provided assistance to Cambodia for the protection of histor-
ical monuments. A technical mission was sent to Cambodia to assess
necessary measures to protect cultural property and the following rec-
ommendations were made: (a) to send a mission to assist in the safe
packing and storage of valuable objects, (b) to send a mission to advise
Cambodian authorities on methods to be used to protect cultural prop-
erty against fire and the effects of bombardments, and (c) to appoint a
high-ranking technical adviser to supervise operations from the technical
point of view. This assistance demonstrates UNESCO can sometimes
intervene in ongoing conflicts, however, the assistance provided will be
limited to the Party that made such a request and UNESCO should not
interfere in ongoing hostilities. Thus, UNESCO has continued to pre-
serve its position as a neutral agency.
A gap in available information about the situation of the protection of

Cambodian cultural heritage follows this request. This may be due to the
civil war that started in 1970, the establishment of the Khmer Rouge
regime (1975–1979) and the ‘tutelage’ of Cambodia by the Vietnamese
who withdrew their armed forces only in 1989.77 In the ICJ reinterpret-
ation proceedings Cambodia acknowledged that it did not protest the
Thai occupation of an area surrounding the Temple ‘during the period of
armed conflict in Cambodia or during the succeeding years’.78

19.6 Request for Inscription of the Temple on the
UNESCO World Heritage List

Cambodia’s request for the Temple’s inscription in the UNESCO World
Heritage List was made in 2007 and submitted that ‘the entire promon-
tory of Preah Vihear, as well as the hill of Phnom Trap immediately to
the west of the promontory’, were within Cambodian territory.79

Cultural Heritage’ in F Maniscalco (ed.), La tutela del patrimonio culturale in caso di
conflito (Vol. 2, Massa Editore 2002) 143–48, 143.

76 UNESCO Doc 84 EX/37.
77 Overton and Chandler (n 17).
78 ICJ (n 14) para 38.
79 Ibid., para 25.
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The Cambodian Government submitted that the Temple and a buffer
zone – an area necessary to the application ‘to give an added layer of
protection to the property’80 – were both within its territory. Thailand
contested the Cambodian submission and argued that the border sub-
mitted by Cambodia was inaccurate. The Thai Government added to the
listing procedure a different map that included a buffer zone on Thai
territory. The International Council on Monuments and Sites (ICOMOS)
study undertaken for the inscription of the Temple in the World Heritage
List observed that

the precise location of the frontier between Cambodia and Thailand to the
north of the nominated site is currently the subject of a dispute between
the two States Parties. The property nominated . . . and parts of its buffer
zone lay partly within the disputed area.81

The site as inscribed in July 2008 excluded the disputed area,82 maybe as
an easy solution to assure the inclusion of the Temple without any
further delay. However, following the site’s inscription, several incidents
took place in the area surrounding the Temple, endangering it. Two
UNESCO assistances (as per Article 13 of the 1972 World Heritage
Convention83) were approved for the Temple Preah Vihear: one assist-
ance for the Conservation and Management of the Preah Vihear Temple
adopted in 2009 and one emergency assistance for the World Heritage
property ‘Temple of Preah Vihear’ adopted in 2011.84

19.7 Referral to the UN Security Council and Establishment
of a Joint Border Commission

The UNSC has also been called to act in this conflict. On 18 July 2008,
the Permanent Representative of Cambodia to the United Nations
addressed a letter to the President of the Security Council. In this letter,
the Cambodian Permanent Representative recalled the inscription of the
Temple in the World Heritage List and alleged that

80 UNESCO, Operational Guidelines for the Implementation of the World Heritage
Convention, UNESCO Doc WHC.21/01, 31 July 2021.

81 ICOMOS, The Sacred Site of the Temple of Preah Vihear, Advisory Body Evaluation
No 1224 (2008).

82 ICJ (n 14) para 27.
83 According to Article 13(1), ‘the purpose of such requests may be to secure the protection,

conservation, presentation or rehabilitation of such property’.
84 UNESCO, Assistance to the Temple of Preah Vihear, available at https://whc.unesco.org/

en/list/1224/assistance/, last accessed on 11 April 2022.
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[on 15 July 2008] about 50 Thai soldiers crossed into Keo Sikha Kiri Svara
pagoda, located inside Cambodian territory, about 300 metres from the
Temple of Preah Vihear. By 16 and 17 July 2008, the number of Thai
soldiers on the grounds of the pagoda had increased to 480.

In a letter of 21 July 2008, the Cambodian Permanent Representative
asked the President of the UNSC to convene an urgent meeting.85 In a
letter of 22 July 2008 from the Permanent Representative of Thailand
addressed to the President of the Security Council, the Thai Government
asked for bilateral consultations and negotiations.86 A Joint Border
Commission, created by a memorandum of understanding,87 was thus
established to survey and demarcate the entire Thai–Cambodian
border.88 However, after years of on-again-off-again talks, bilateral dip-
lomacy met a standstill ‘because the approval of the minutes, apparently
a minor matter, became a highly politicised issue in Thailand’.89

No final and peaceful solution was achieved through this forum.
In February 2011, soldiers from Thailand and Cambodia clashed once
again in the area surrounding the Temple. According to a UNSC Report,
‘the clashes may have been prompted by rising tensions associated with
the sentencing by a Cambodian court on 1 February of two members of a
Thai nationalist movement to up to eight years in prison after finding
them guilty of espionage.’90 At the same time, the UNESCO Director-
General expressed concern over the escalation of violence between
Thailand and Cambodia.91 For the protection of the Temple of Preah
Vihear, UNESCO sent a mission to assess the state of the Temple92 and

85 Ibid.
86 Ibid.
87 Memorandum of Understanding between the Government of the Kingdom of Thailand and

the Government of the Kingdom of Cambodia on the Survey and Demarcation of the Land
Boundary, 14 June 2000, as cited in International Crisis Group, Waging Peace: ASEAN
and the Thai-Cambodian Border Conflict, Asia Report No 215, 6 December 2011.

88 Letter dated 21 July 2008 from the Permanent Representative of Cambodia to the United
Nations addressed to the President of the Security Council, UN Doc S/2008/475,
21 July 2008.

89 International Crisis Group (n 88).
90 UNSC, Update Report No 1: Thailand/Cambodia, 9 February 2011, available at www

.securitycouncilreport.org/update-report/lookup_c_glkwlemtisg_b_6552935.php, last
accessed 11 April 2022.

91 UNESCO, ‘Director-General Expresses Alarm over Escalation of Violence between
Thailand and Cambodia’ (UNESCO News, 6 February 2011), available at https://whc
.unesco.org/en/news/707/, last accessed 11 April 2022.

92 UNESCO, ‘UNESCO to Send Mission to Preah Vihear’ (UNESCO News, 8 February
2011), available at https://whc.unesco.org/en/news/708/, last accessed 11 April 2022.
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convened a meeting with Thai and Cambodian prime ministers to
discuss measures to protect the Temple.93

19.8 Request for the Interpretation of the 1962 ICJ Judgment

On 28 April 2011, Cambodia submitted to the ICJ a request for interpret-
ation of the 1962 judgment in the Case Concerning the Temple of Preah
Vihear. The Cambodian request concerned the meaning and scope of the
1962 judgment, particularly concerning the territorial scope of the second
operative paragraph – ‘that Thailand is under an obligation to withdraw
any military or police forces, or other guards or keepers, stationed by her at
the Temple, or in its vicinity on Cambodian territory’ – namely the
territorial extent of the ‘vicinity’ of the Preah Vihear Temple. In 1962,
when Thailand withdrew its armed forces deployed in the Temple area, it
built a ‘barbed wire fence which divided the Temple ruins from the rest of
the promontory of Preah Vihear’.94 Such a fence was considered by the
Cambodian Government as ‘incompatible with the 1962 judgment’.
On 18 July 2011, the ICJ rendered a provisional measure ordering

‘both Parties [to] immediately withdraw their military personnel cur-
rently present in the provisional demilitarised zone and refrain from any
military presence within that zone and from any armed activity directed
at that zone’.95 On 11 November 2013 the Court gave judgment on the
question of interpretation of its 1962 decision. The Court stated that
‘Cambodia had sovereignty over the whole territory of the promontory of
Preah Vihear . . . and that, in consequence, Thailand was under an
obligation to withdraw from that territory the Thai military or police
forces, or other guards or keepers, that were stationed there’.96

In the Court’s judgment of 11 November 2013, the religious and
cultural significance of the Temple for the peoples of the region was
recognised, and the Court recalled that ‘under Article 6 of the World
Heritage Convention, to which both States are Parties, Cambodia and
Thailand must co-operate between themselves and with the international

93 UNESCO, ‘UNESCO Special Envoy on Preah Vihear to Meet with Prime Ministers of
Thailand and Cambodia’ (UNESCO News, 22 February 2011), available at https://whc
.unesco.org/en/news/715/, last accessed 11 April 2022.

94 ICJ, Request for Interpretation of the Judgment of 15 June 1962 in the Case Concerning
the Temple of Preah Vihear (Cambodia v Thailand) (Cambodia v Thailand), Order,
18 July 2011.

95 Ibid.
96 ICJ (n 14) para 108.
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community in the protection of the site since it is listed as a World
Heritage’.97 Moreover, it stated that

. . . each State is under an obligation not to ‘take any deliberate measures
which might damage directly or indirectly’ such heritage. In the context of
these obligations, the Court wishe[d] to emphasize the importance of
ensuring access to the Temple from the Cambodian plain.98

This time round the ICJ referred to international legal obligations to
protect cultural heritage and to the importance of the Temple as such.
The 1954 Hague Convention is not cited, only the 1972 World Heritage
Convention. Maybe the expected demarcation of the border consistent
with the 1962 judgment pre-empted the idea that international law on the
protection of cultural property in armed conflict, or occupation, would
apply, since it is forbidden to deploy military forces in another State’s
territory. Judge Cançado Trindade extensively explored the cultural sig-
nificance of this Temple in his Separate Opinion, demonstrating a special
interest in the field, and it may be due to his interest and influence that the
Court emphasized the importance of protecting the Temple as cultural
heritage.99 No more clashes between Thailand and Cambodia have been
reported since 2011,100 however, the decrease of tensions is thought to be
due to the general improvement in bilateral relations.101

19.9 Conclusion

UNESCO is the main organisation dealing with the protection of cultural
heritage; thus, States often request assistance from UNESCO in the
international protection of cultural heritage in times of crisis. However,
UNESCO’s ability to provide a satisfactory response seems limited. Over
the years, certain States have asked for UNESCO to help them ensure

97 Ibid., para 106.
98 Ibid.
99 Separate Opinion of Judge Cançado Trindade in ICJ, Request for Interpretation of the

Judgment of 15 June 1962 in the Case Concerning the Temple of Preah Vihear
(Cambodia v Thailand) (Cambodia v Thailand), Judgment, 11 November 2013.

100 According to www.cambodia.org/Preah_Vihear/?history=timeline+of+tensions+since
+2008.

101 W Nanuam, ‘Thai, Cambodian Ties “Best Ever”’ (Bangkok Post, 22 March 2018), avail-
able at www.bangkokpost.com/world/1432779/thai-cambodian-ties-best-ever, last
accessed 16 November 2022; Y Soeum, ‘Cambodia–Thailand Border Relationship to
be Further Strengthened’ (Khmer Times, 14 March 2022), available at www
.khmertimeskh.com/501040607/cambodia-thailand-border-relationship-to-be-further-
strengthened/, last accessed 16 November 2022.
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compliance with the 1954 Hague Convention. Most of the steps taken by
UNESCO focus on prevention rather than intervention, as implied in the
Jiri Toman’s Commentaries to the 1954 Hague Convention on the
Procedure for Conciliation and Technical Assistance, and are employed
only when States involved in the disaster, crises or conflict agree.
Requests can be refused for political reasons, as was the case with
Cambodia in 1966 and in the Balkans conflict.
Even if the Temple of Preah Vihear case was referred to be dealt with

through the office of the UN Secretary-General and by the UN Security
Council, UNESCO as the related specialised agency should have played a
more important role. In this particular case, only the ICJ has been able to
directly address the legal dispute on the territory sovereignty – it has ruled
that the Temple is on Cambodian territory, a fact recognised by inter-
national organisations and States. However, compliance with the ICJ’s
decisions has also met difficulties. Despite several UN missions sent to
the region and the establishment of a Joint Border Commission, no long-
lasting solution has been found. The action by the UNSC and United
Nations General Assembly (UNGA), through missions sent in loco, did not
provide a permanent solution, and tensions between both States remained.
Nowadays, a synergy between organisations is proposed to provide

better protection of cultural property in times of conflict. In this sense,
United Nations peacekeeping forces have also acted to protect tangible
and intangible cultural heritage.102 This approach has sometimes been
successful, for instance in the case of Cyprus. Though not involved in a
situation of active conflict, the creation in 2009 of the Technical

102 The United Nations Multidimensional Integrated Stabilisation Mission in Mali
(MINUSMA) is one example. The protection function was even introduced into its
mandate in 2013. UNSC, Resolution 2164(2014), UN Doc S/RES/2164(2014),
25 June 2014. This consists in ‘assisting the Malian transitional authorities as necessary
and, if possible, protecting the country’s cultural and historical sites against any attacks,
in collaboration with UNESCO’. UNSC, Resolution 2100(2013), UN Doc S/RES/2100
(2013), 25 April 2013, para 16(f ). In 2014, this mandate was renewed in similar terms.
To assist the Malian authorities, as necessary and feasible, in protecting from attack the
cultural and historical sites in Mali, in collaboration with UNESCO, UNSC Resolution
2164(2014), UN Doc S/RES/2164(2014), 25 June 2014, para 14(b). In 2018, the Security
Council requested: ‘MINUSMA to consider the environmental impacts of its operations
when fulfilling its mandated tasks and, in this context, to manage them as appropriate
and in accordance with applicable and relevant General Assembly resolutions and
United Nations rules and regulations, and to operate mindfully in the vicinity of cultural
and historical sites’ (emphasis added, UNSC Resolution 2423(2018), UN Doc S/RES/
2423(2018), 28 June 2018, at para 67). The mission today focusses on ‘ensuring security,
stabilization and protection of civilians; supporting national political dialogue and
reconciliation’, among other things.
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Committee on Cultural Heritage for the protection of cultural heritage in
Cyprus is an example of an operative partnership between different
actors, including the European Union and the UNDP.103 However, once
again, the main problem – how to enforce compliance in practice – was
not addressed. The best answer to these difficult situations may lie in the
broader context of bilateral diplomacy. For the Preah Vihear Temple
case, the strengthening of Cambodian–Thai relations, notably economic
relations, has stabilised the conflict, even if the two countries usually
avoid addressing the issue regarding the border.104

103 See The Technical Committee on Cultural Heritage in Cyprus (UNDP 2015), available at
www.cy.undp.org/content/cyprus/en/home/library/partnershipforthefuture/the-tech
nical-committee-on-cultural-heritage–2015-.html, last accessed 12 April 2022. See also S
Hadjisavvas, ‘The Destruction of the Archaeological Heritage of Cyprus’ in F Maniscalco
(ed.), La tutela del patrimonio culturale in caso di conflito (Vol. 2, Massa Editore
2002) 207–12.

104 Nanuam (n 102); Soeum (n 102).
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