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Informed Consent and the Nurse

by Angela R. Holder, LL.M.

and John W. Lewis, M.D., FA.C.S.

Informed consent, as the courts
define it, is the patient’s right to know,
before agreeing to a procedure, what
the procedure entails — the hazards,
the possible complications, and ex-
pected results of the treatment.! The
patient must understand any reason-
able alternatives to the proposed pro-
cedure, including, in most cases, the
results that can be predicted from non-
treatment.? The choice among alterna-
tive risks involves value judgments
falling outside the scope of medical
decision-making, including the pa-
tient’s views on social, economic, and
other personal factors of which health
professionals cannot possibly be
aware.

The negotiations necessary to obtain
the patient’s informed consent are the
responsibility of the person who will
perform the procedure. If a physician is
in charge, the physician may delegate
the discussion to another but retains
the legal responsibility to make sure the
patient understands. For example, in
one case it was held by the appellate
court that when a nurse-anesthetist ac-
tually gave anesthesia, the anesthesi-
ologist under whose direction she
worked was still responsible for obtain-
ing the patient’s consent, and thus the
anesthesiologist — and not the anes-
thetist — was liable when an untoward
result occurred of which the patient
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had not been forewarned.? Similarly, if
a surgeon delegates to someone else the
responsibility for discussing the risks of
an operation with a patient, the dele-
gate must know enough about those
risks to discuss them adequately.

In procedures which will be per-
formed by a nurse in the course of
nursing care, the nurse is the person
responsible for explaining the elements
of informed consent to the patient.
However, if the procedure will be per-
formed by a physician, the nurse is not
primarily responsible. Most courts
have determined that the patient’s right
to be informed is not the responsibility
of the hospital, but is personal to the
physician.*

. . . informed consent is quite a dif-
ferent thing from the consent form.

A recent decision of the Missouri
Court of Appeals dealt with a patient
who had a hysterectomy which was
followed by the appearance of a ves-
icovaginal fistula. Two surgical proce-
dures were required to repair it. She
sued the surgeon (who settled the claim
against him) and the hospital for failure
to obtain her informed consent. The pa-
tient claimed it was the duty of the hos-
pital to explain the risks of the hys-
terectomy to her, since the night before
the operation a nurse had brought her
the standard hospital consent form. In
rejecting this claim, the court held that
*‘the physician alone is equipped to
make the delicate judgments called
for’ and that the hospital was under no
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such duty. Specifically, the court stated
that the hospital did not assume a duty
to inform the patient by asking her to
sign a consent form, and that there was
no reason for the hospital to suspect
that she had not been appropriately in-
formed by her surgeon.® This decision
is one of very few dealing with this sub-
ject. There have been other cases in
which the issue has been peripherally
raised, but they have almost all been
resolved on the same basis.*

Even though it would seem thata
nurse is very unlikely to be held re-
sponsible for obtaining informed con-
sent for a procedure which will be
performed by a physician, the nurse
should not attempt to do so unless she
is as familiar with the risks, benefits,
and alternatives as the physician, who
is legally responsible for doing so.
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