
https://doi.org/10.1017/S089765460001594X Published online by Cambridge University Press

https://doi.org/10.1017/S089765460001594X


Law &
Social Inquiry

Journal of the American Bar Foundation

Published by The University of Chicago Press

Editors

Review Editor

Associate Editors

Managing Editor

Editorial Coordinator

Manuscript Editors

Editorial Board

Carol A. Heimer
Elizabeth Mertz
Victoria Saker Woeste

Howard S. Erlanger

John L. Comaroff
Austan Goolsbee
Karyl A. Kinsey

John Atkinson

Vikki Webster

Susan F. Messer
Sandy L. Pittman

Richard L. Abel, Professor of Law, University of California, Los Angeles
Ian Ayres, Professor of Law, Yale University
Donald Black, Professor of Sociology, University of Virginia
Erhard Blankenburg, Professor of Sociology of Law, Free University of Amsterdam
John Braithwaite, Professor of Law and Sociology, The Australian National University
Jane F. Collier, Professor of Anthropology, Stanford University
Phoebe C. Ellsworth, Professor of Law and Psychology, University of Michigan
Eliot L. Freidson, Professor of Sociology, New York University
Lawrence M. Friedman, Professor of Law, Stanford University
Hazel Germ, Professor of Law, Queen Mary and Westfield College, University of

London
Carol J. Greenhouse, Professor of Anthropology, Indiana University
Valerie P. Hans, Professor of Criminal Justice, University of Delaware
Earl Johnson, [r., Associate Justice, California State Court of Appeal
Doreen McBarnet, Senior Research Fellow, Centre for Socio-Legal Studies, Wolfson

College, Oxford
Carrie J. Menkel-Meadow, Professor of Law, University of California, Los Angeles
Laura Nader, Professor of Anthropology, University of California-Berkeley
Judith Resnik, Professor of Law, Yale University
Daniel Rubinfeld, Professor of Economics, University of California-Berkeley
Dietrich Rueschemeyer, Professor of Sociology, Brown University
Martin M. Shapiro, Professor of Law, University of California-Berkeley
Peter Siegelman, Ph.D., Economist
Susan S. Silbey, Professor of Sociology, Wellesley College
David Sugarman, School of Law, Lancaster University
David M. Trubek, Professor of Law, University of Wisconsin
Barbara Yngvesson, Professor of Anthropology, Hampshire College
Michael Zander, Professor of Law, Department of Law, London School of Economics

https://doi.org/10.1017/S089765460001594X Published online by Cambridge University Press

https://doi.org/10.1017/S089765460001594X


Law &
Social Inquiry

Volume 23, Number 2, Spring 1998
Editor' s Introduction

Legal Ethics in the Next Generation: The Push for a New Legal
Realism 237

Elizabeth Mertz

"FROM THE TRENCHES AND TOWERS"

The Kaye Scholer Affair: The Lawyer's Duty of Candor and the
Bar's Temptations of Evasion and Apology 243

William H. Simon

Commentary
What Was Kaye Scholer Thinking? 297

Donald C. Langevoort

Kaye Scholer as Original Sin: The Lawyer's Duty of Candor and
the Bar's Temptations of Evasions and Apology 305

Geoffrey P. Miller

A Collective Failure of Nerve: The Bar's Response to
Kaye Scholer 315

Robert W. Gordon

Professor Simon on the Kaye Scholer Affair: Shock at the
Gambling at Rick's Place in Casablanca 323

Jonathan R. Macey

Why Confidentiality? 331
Stephen Pepper

The Duty or Option of Silence 339
Geoffrey Hazard

Neither Evaders nor Apologists: A Reply to Professor Simon 341
Keith R. Fisher

Rejoinder
Further Thoughts on Kaye Scholer 365

William H. Simon

ARTICLE

Is There Any Backbone in This Fish? Interpretive Communities,
Social Criticism, and Transgressive Legal Practice 373

Andrew Goldsmith

https://doi.org/10.1017/S089765460001594X Published online by Cambridge University Press

https://doi.org/10.1017/S089765460001594X


REVIEW ESSAYS

Michael Grossberg's Telling Tale: The Social Drama of an
Antebellum Custody Case 431

Brook Thomas

Commentary
How to Tell Law Stories 459

Michael Grossberg

Rejoinder
Other Ways of Conveying the Otherness of the Past 471

Brook Thomas

The Power of Biography 479
Laura Kalman

BOOK NOTES 531

https://doi.org/10.1017/S089765460001594X Published online by Cambridge University Press

https://doi.org/10.1017/S089765460001594X


Publication Policy

The American Bar Foundation is an independent research institute committed to
socio-legal research. Consistent with its mandate to create and disseminate knowl
edge about law, the legal profession, and legal institutions, Law and Social Inquiry:
Journal of the American Bar Foundation invites the submission of articles that make
original contributions to understanding of sociolegal processes. Law and Social In
quiry publishes both empirical and theoretical studies from a variety of disciplinary
perspectives. The analyses, conclusions, and opinions are those of the authors
alone.

Manuscript Evaluation: Law and Social Inquiry is a refereed journal. Manuscripts
that the Editors deem appropriate for the journal are evaluated by two or more
reviewers with expertise in the relevant subject matter and methodology. Manu
scripts produced by ABF research fellows are evaluated by the same process as
outside manuscripts and are not accorded priority in publication.

Submission of Manuscripts: Law and Social Inquiry uses the author/date citation
system, as described in The Chicago Manual of Style, 14th Edition. You may obtain
our style guidelines via surface mail by writing to us at: Editorial Coordinator, Law
and Social Inquiry, American Bar Foundation, 750 N. Lake Shore Drive, Chicago,
Illinois 60611; or from our Web site at: http://www.journals.uchicago.edu/LSI/.
Manuscripts submitted to Law and Social Inquiry should be typed double-spaced and
be accompanied by an abstract of not more than 150 words. The review process is
anonymous; all identifying information should appear only on a separate cover sheet
and not in the body of the manuscript.

Law and Social Inquiry does not accept multiply submitted articles. The Editors en
deavor to make decisions promptly, usually about two months after submission.

Editing of Manuscripts: All manuscripts accepted for publication are edited for
style by professional copy editors in consultation with the author. Copy editors do
not check citations. Authors see edited manuscripts and/or proofs.

Off..Prints to Authors: Without charge, we provide authors with 25 off-prints of
their articles, essays, or exchanges (but not symposia) that appear in Law and Social
Inquiry. Additional off-prints may be ordered at the author's expense. Authors re
ceive 1 copy of the issue in which their contributions appear.

Republication Rights: The Foundation normally permits authors to republish their
manuscripts in books or use their manuscripts after publication, but Law and Social
Inquiry has the right to first publication of edited manuscripts. The journal retains
the right to republish manuscripts as reprints or as part of any reproduction of the
issue or volume in which they appear, by any means, including without limit elec
tronic means or microfilm.

Copying Beyond Fair Use: The code on the first page of a contribution in this
journal indicates the copyright owner's consent that copies of the contribution may
be made beyond those permitted by Sections 107 or 108 of the u.S. Copyright Law
provided that copies are made only for personal or internal use, or for the personal
or internal use of specific clients and provided that the copier pay the stated per
copy fee through the Copyright Clearance Center, Inc., 222 Rosewood Drive, Dan
vers, MA 01923. To request permission for other kinds of copying, such as copying
for classroom use without charge, copying for general distribution, for advertising or
promotional purposes, for creating new collective works, or for resale, kindly write
to the Permissions Department, University of Chicago Press, 5801 S. Ellis Avenue,
Chicago, IL 60637.
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Erratum statement
Law and Social Inquiry, 22:4

In Eric Talley's review essay, "Interdisciplinary Gap Filling: Game
Theory and the Law," which appeared in Volume 22, Number 4 of
Law and Social Inquiry, six matrices were mislabeled. The matrices in
question are reprinted below with the accompanying text, together
with the numbers of the pages on which they originally appeared. The
correct labels appear in bold type above and to the left of the matrices
they modify.

The editors deeply regret the error.

Page 1072:

Now consider the payoffs when the buyer is a high valuer and the
seller faces a high cost (a combination occurring 24% of the time-").
The payoffs in this situation differ from the previous one only if the
seller shows up, incurring $500 in production costs rather than $100.
Thus, the normal form for this situation is as follows:

Buyer high; Seller high Seller

Stay home Show up

Stay home 0, 0 0, -500
Buyer

Show up -100, 0 50, -350

Page 1073:

The payoffs change in the opposite manner if the buyer is a low valuer
and the seller faces a low cost (which also occurs 240/0 of the time):

Buyer low; Seller low Seller

Buyer
Stay home

Show up

Stay home

0, 0

-100, 0

Show up

0, -100

-250, 50
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Finally, the payoffs below reflect the situation in which the buyer is a
low valuer and the seller faces a high cost (a combination occurring
360/0 of the time-"):

Buyer low; Seller high Seller

Buyer

Pages 1077.,78:

Stay home

Show up

Stay home

0, °
-100, °

Show up

0, -500

-250, -350

When the buyer is a high valuer and the seller faces a high cost, the
payoffs are as follows:

Buyer high; Seller high Seller

Buyer
Stay home

Show up

Stay home

0, °
50, -150

Show up

-150, -350

50, -350

When the buyer is a low valuer and the seller faces a low cost, the
payoffs are as follows:

Buyer low; Seller low Seller

Stay home Show up

Buyer
Stay home

Show up

0, °
-100, °

-150, 50

-250, 50

Finally, when the buyer is a low valuer and the seller faces a high cost,
the payoffs look like this:

Buyer low; Seller high Seller

Stay home Show up

Buyer
Stay home

Show up

0, °
-100, °

-150, -350

-250, -350
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