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Abstract

Silence has often been studied in international law as a mechanism tied to passivity and oppression. In
this study, I propose an exploration of other ontologies of silence by unravelling its possibilities as an
active mechanism, namely: (i) a tool for resistance; and (ii) a linguistic device for managing disagree-
ment. For this, I use as an exploratory ground the construction of a non-definition of gender for the
crime of persecution in international criminal law (ICL). Analysing the Rome Statute negotiations,
I examine how gender-conservative actors successfully opposed the proposal for a non-definition
of gender, arguing that such a solution would harm the clarity required by the principle of legality
in ICL. By establishing that legal rules must be clear, specific, and cohesive, I argue that the legality
principle imposes a burden of speech upon non-state voices in ICL, one that encircles them within a
subalternity scheme where speech is demanded but can only be performed or mediated by states.
Exploring the negotiations of the Convention on Crimes Against Humanity draft, I examine how
the non-definition of gender allowed feminist and queer activists to resist such a burden of speech
for the conceptualization of gender. Simultaneously, silence also provided an opportunity for
International Law Commission members to propose a draft that avoids cacophony around a conten-
tious term. By reflecting on the active roles of silence, this study contributes to new modes of analysing
resistance to dominant modes of legal discourse, as well as exploring dynamics of order(ing) in inter-
national law-making.

Keywords: crime of persecution; Draft Convention on Crimes Against Humanity; gender; international criminal law

1. Introduction

As an argumentative practice and discipline, texts and discourse have taken centre-stage in
international law (IL). While considerably side-lined, the uses — and the politics - of silence
in IL have also garnered some attention. Whilst more traditional approaches have often tied
their explorations of silence in terms of tacit state consent, critical takes on the topic have
frequently examined silence as a symbolic representation of sites of exclusion, oppression,
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and (forced) submission.! More specifically, silence is explored as both evidence of and a mechanism
for (re-)enforcing the subalternity of women and third-world peoples: that is, their embeddedness in a
material, political, and discursive context in which they are denied the power to speak or to have their
speech heard as meaningful.* Further, sociolinguistic approaches to silence in international law have
considered it as a speech-dependent linguistic mechanism, whereby it gains meaning when it frustrates
the expectation of a spoken response. In this sense, whereas particularly different in their scopes and
assumptions, different strands of international legal scholarship have understood and circumscribed
silence to a specific ontology of oppression and passivity.

However, across a myriad of studies on political theory, cultural sociology, and sociolinguistics,
silence has featured many different meanings and characteristics.? Instead of solely being considered as
a tool for deliberate or imposed acquiescence, a dependent linguistic mechanism, or a theft of voice,
silence has also been studied in its active and resisting possibilities. Within this framework, silence has
been rethought of as a self-contained mechanism with specific sociolinguistic roles, as well as a useful
tool for resistance and subversion. My aim with this study is to build from these perspectives and
provide a different approach to silence in international law. By looking at it as a potentially active
mechanism, I intend to explore how relevant actors utilize, as well as grapple with, silence in their
practices of negotiating and constructing legal concepts and norms in the international scenario.

For such an analysis, I will use as an exploratory ground the construction of a non-definition of
gender as a viable legal concept for the crime of persecution in ICL. This exploration begins at the
Rome Statute negotiations, when the meaning of gender was a highly contentious issue. At the
time, feminist NGOs and allied countries defended that term related to the socially constructed
roles expected from men and women. Conservative states and NGOs, on the other hand, defended
that the concept meant the ‘biological” differences contingent on the male and female sex.*

"This will be further developed in Section 2. For traditional approaches see, for instance: Temple of Preah Vihear (Cambodia
v. Thailand), Merits, Judgment of 15 of June 1962, [1962] ICJ Rep. 6, at 23; International Law Commission, ‘Third Report on
Identification of Customary International Law’, UN Doc. A/CN.4/682 (2015); International Law Commission, ‘Report of the
International Law Commission, Seventieth Session (30 April-1 June and 2 July-10 August 2018), Supplement No. 10’, UN
Doc. A/73/10 (2018), at 15; D. A. Lewis, N. K. Modirzadeh and G. Blum, ‘Quantum of Silence: Inaction and Jus Ad Bellum’,
SSRN), 16 July 2019, at 10-32, available at papers.ssrn.com/abstract=3420959 (accessed 4 July 2022). For critical approaches
see generally: H. Charlesworth, C. Chinkin and S. Wright, ‘Feminist Approaches to International Law’, (1991) 85 American
Journal of International Law 613; H. Charlesworth, ‘Feminist Methods in International Law’, (1999) 93 American Journal of
International Law 379; M. Byers, Custom, Power and the Power of Rules: International Relations and Customary International
Law (1999), at 152-3; B. S. Chimni, ‘Customary International Law: A Third World Perspective’, (2018) 112 American Journal
of International Law 1, at 21-6. For sociolinguistic perspectives see especially: E. Schweiger, ‘Listen Closely: What Silence Can
Tell Us about Legal Knowledge Production’, (2018) 6 London Review of International Law 391; X. Guillaume and E. Schweiger,
‘Silence as Doing), in S. Dingli and T. N. Cooke (eds.), Political Silence: Meanings, Functions and Ambiguity (2018).

20On the issue of subalternity see in more detail: G. C. Spivak, ‘Can the Subaltern Speak?’, in L. Chrisman and P. Williams
(eds.), Colonial Discourse and Post-Colonial Theory: A Reader (1993), 66; R. Wagner, ‘Silence as Resistance before the Subject,
or Could the Subaltern Remain Silent?’, (2012) 29 Theory, Culture & Society 99.

3This will be further developed in Section 3, but see especially: J. Butler, Excitable Speech: A Politics of the Performative
(1997); K. Ferguson, ‘Silence: A Politics’, (2003) 2 Contemporary Political Theory 49; K. Acheson, ‘Silence in Dispute’, (2007)
31 Annals of the International Communication Association 2; C. Glenn and K. Ratcliffe (eds.), Silence and Listening as
Rhetorical Arts (2011); Wagner, supra note 2.

On a detailed account on how the informal negotiations on the term gender unfolded, as well as the different definitions
proposed see: V. Oosterveld, ‘The Definition of Gender in the Rome Statute of the International Criminal Court: A Step
Forward or Back for International Criminal Justice’, (2005) 18 Harvard Human Rights Journal 55, at 64-5. Also, I put ‘bio-
logical’ in between single quotation marks because it is important to acknowledge the poststructuralist and queer feminist
critiques of sex as a ‘natural’ attribute. In this regard, authors have delineated that contemporary (and western) conceptu-
alizations of sex as a ‘biological’ binary of ‘male’ and ‘female’ is in fact a historical/social construct borne out of the cultural and
disciplining matrix of gender. See, among others, D. J. Haraway, ‘In the Beginning Was the Word: The Genesis of Biological
Theory’, (1981) 6 Signs: Journal of women in culture and society 469; A. Fausto-Sterling, Myths of Gender: Biological Theories
about Women and Men (1992); ]. Butler, Gender Trouble: Feminism and the Subversion of Identity (1999), at 1-32; D. Otto,
‘Queering Gender [Identity] in International Law’, (2015) 33 Nordic Journal of Human Rights 299.
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To curb this apparent unsurmountable disagreement, a non-definition for gender was pro-
posed during the negotiations. This solution was based on the previous agreements achieved
for the Beijing Declaration and Platform of Action of 1995, which established that the term should
be left undefined in the text of the document and ‘interpreted and understood as it was in ordi-
nary, generally accepted usage’.> However, the proposal for the non-definition was rejected on the
basis that it would potentially harm the clarity required for criminal rules, as dictated by the prin-
ciple of legality in ICL.® The result of this impasse was the oddly constructed definition of Article
7(3), which combines both views into one and defines the term as ‘refer[ring] to the two sexes,
male and female, within the context of society’.”

More than 20 years later, the feminist proposal for a non-definition of gender has been fairly
successful as a constructive and practical solution for the Convention on Crimes Against
Humanity draft (CAH draft). This was the result of a broad campaign coalition between
NGOs, states, and several UN experts, in which the campaigners urged the International Law
Commission (ILC) to remove the re-employment of the Rome Statute gender definition from
the draft convention.® In its fourth report regarding the document, the ILC Special
Rapporteur on the topic noted and accepted the arguments propelled by the campaigners, ulti-
mately deciding to remove the Rome Statute definition and leave the term undefined altogether.’

Here I am interested in the different layers, roles, and meanings of silence in relation to this
non-definition. First, it is possible to inquire about the contextual signification of the non-
definition in the Rome negotiations, when it was considered as a threat to legality. This leads
us to a second question, that is: how did actors re-signify the non-definition itself in order to
accommodate silence as a legal solution now in the CAH draft? To answer these questions,
I conduct a case study of both ‘gender negotiations’, relying mostly on a triangulation between
primary and secondary sources, namely official statements, records of meetings, as well as theo-
retical and empirical academic literature.

This article is organized as follows. Section 2 articulates an analysis of the current studies on
silence in international legal scholarship, noting their shortcomings when they look at silence
merely as an instrument for social domination or as a linguistic mechanism dependent on speech.
Section 3 draws from sociolinguistic studies, political theory, and cultural sociology to substantiate
the argument that silence can present more active functions, namely as a discursive tool for both
resistance and order(ing). Within this framework, I explain how silence can serve as a resistance
mechanism against a subalternity scheme that imposes upon the subaltern a burden of speech.
Further, I also explore how silence can be an active linguistic mechanism by co-ordinating
and pacifying a multitude of dissentient speeches. There I draw from feminist epistemologies
to explain how this ordering/pacification function carries a gendered dimension in its imposition
of order and cohesiveness. Section 4 turns to the Rome Statute negotiations to examine the legality
principle in ICL as a gendered, (neo)colonial demand for legal clarity, which encodes non-state
voices in ICL within a subalternity scheme where legal norms are demanded to be clear while such
precision can only be defined or mediated by public sovereigns (states). I then go back to feminist
theory to point out how the legality principle also embodies a gendered epistemology of
order(ing), one that imposes unity and cohesiveness even when legal concepts are inherently

SFourth World Conference on Women, ‘Report of the Fourth World Conference on Women, Annex IV (“Reservations and
Interpretative Statements on the Beijing Declaration and Platform for Action”)’, UN Doc. A/CONF.177/20/Rev.1 (1996).

SC. Steains, ‘Gender Issues’, in R. S. K. Lee (ed.), The International Criminal Court: the making of the Rome Statute-issues,
negotiations, results (1999), at 371-5; Oosterveld, supra note 4, at 63-4.

71998 Rome Statute of the International Criminal Court, UNTS 2187 3, Art. 7(3).

8. Davis et al,, ‘Re: The Definition of Gender in the Draft Crimes Against Humanity Convention’, 1 December 2018,
available at www.madre.org/sites/default/files/PDFs/New%20Final%20Submission%20Letter%20CUNY%20MADRE%200ut
Right%20Los%20Andes.pdf (accessed 4 July 2022).

“International Law Commission, ‘Fourth Report on Crimes against Humanity By Sean D. Murphy, Special Rapporteur’, UN
Doc. A/CN.4/725 (2019), at 43, paras. 101-3.
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contested and heterogeneously interpreted. Section 5 examines the efforts of the campaign led by
NGOs, academics, and UN independent experts in making the non-definition of gender a viable
legal path. It explores the non-definition as proposed by the campaign coalition as resisting the
subalternity scheme of legality in ICL. Section 6 analyses the debate regarding the non-definition
of gender by states and ILC members, looking at its role as a mechanism to prevent cacophony and
pacify eventual differences. Section 7 concludes and suggests topics for future research.

2. On the uses of silence in international law

As already alluded to in the introduction, silence is not a novel object of analysis in IL.
Nevertheless, current conceptualizations have been somewhat generally circumscribed to an idea
of silence as an enactment of passivity both in political and linguistic terms, with legal speech
representing its opposing, active pole. By engaging with Acheson’s invitation to look at silence
in dialectical terms (‘both/and’, instead of ‘either/or’),!° I do not reject that silence can represent,
signify, or enforce passivity and subjugation. However, there is still the need for a better look at the
active roles of silence as an effective counter-act to speech, in order to give a fuller account of its
uses in international law.

In more doctrinal terms, silence has been considered as an important tool for and evidence of
acquiescence and tacit consent in international law — both for subsequent practices concerning the
interpretation of treaties or for building new practices in customary international law (CIL).!! In
the voluntarist scheme of classical IL — where states’ consent is the cornerstone of legal obligations,
and legal duties must be explicit'? - silence is read as a non-objection of states towards the prac-
tices of other states,'® especially when a response is called for in the circumstances. It is then taken
as tacit acceptance or toleration, something that allows the non-objected practice to solidify into
custom if re-enacted with time and consistency. Within this reading, silence is, therefore, crucial
for building as well as for evidencing the elusive opinio juris, i.e., states’ subjective understanding
that a certain practice is legal and thus should be followed as such.!*

However, not every silence is considered to have this value for transforming a practice into
international custom, or yet to (re)confirm its legal relevance for states. Discussions on the rela-
tionship between silence and the construction of international custom have often been peppered
with concerns about differentiating between legally relevant silences and merely political ones.
Within this context, for example, the ILC has made a case for caution when interpreting silences,
arguing that inaction should generally be interpreted ‘in relative terms, account taken of the spe-
cific (sequence of) facts and the relationship between the States involved”."” This is to highlight the
importance of differentiating silence as meaningfully enacted - a deliberate choice - or as a result
of an inability to speak or lack of direct interest.'® Within this framework, silence is regarded as a
relevant mechanism to accord and uphold the legality of an emerging practice in international
law - an enabler mechanism, so to speak.

While such an exploration could be understood as taking silence in its active functions for
representing volition, the way silence is encoded within a dichotomous relationship with the per-
sistent objector rule constructs a different image. The idea of silence as an enabler mechanism - a

0Acheson, supra note 3.

UTemple of Preah Vihear (Cambodia v. Thailand), supra note 1, at 23; UN Doc. A/CN.4/682 (2015), supra note 1; UN Doc.
A/73/10 (2018), supra note 1.

128S Lotus (France v. Turkey), Judgment, 7 September 1927, PCIJ Rep. Series A No. 10, at 18.

13Gee a general discussion at: Lewis, Modirzadeh and Blum, supra note 1.

YNorth Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands),
Judgment of 20 February 1969, [1969] ICJ Rep. 3, at 44, para. 77; Military and Paramilitary Activities in and Against
Nicaragua (Nicaragua v. United States of America), Merits, Judgment of 27 June 1986, [1986] IC] Rep. 14, at 106, para. 202.

I5UN Doc. A/CN.4/682 (2015), supra note 1, at 11-12, para. 22.

19Ibid., at 13, para. 24.
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deliberate acceptance that makes way for a new practice to solidify into international custom - grounds
the power of silence in CIL as being a legally meaningful passivity. Within this context, silent accep-
tance is taken as the ‘normal’ state of affairs, one that does not elicit any action to effect meaning. Only
speech is able to break with this ‘normalcy’: the vocal protest of the persistent objector actively pierces
through this stasis, thus standing in powerful contrast with the placidity of tacit acquiescence.

Aside from its relevance to CIL, silence has also been analysed through more critical lenses.
In an attempt to unearth the structural biases of IL, critical legal scholars have frequently looked
at what is said as well as what is unsaid in international legal practices and in the discipline, exploring
the power dynamics and asymmetries therein. In feminist approaches to international law, for
instance, men’s voices are seen as overpowering and dominant, whereby women - and women’s con-
cerns — are constantly silent and silenced. In this sense, feminist scholars in IL have often pointed out
that gender issues are ghettoized or even completely left out of international legal instruments and
institutions.!” Moreover, the consistent underrepresentation of women in international legal bodies
has been considered as a marker of oppressive deafness of the international legal system towards wom-
en’s voices — something that is read as contributing to their exclusion or tokenization in the field."®

Third World Approaches to International Law (TWAIL) have likewise underscored the politics
of silence in international law. In such analyses, international legal silences are read against broader
continuities of colonial inequality and the imposition of consensus,'” thus being considered as per-
petuating frameworks of colonial domination and subalternity. In this regard, for instance, Chimni
has explored the colonial legacies and reinstatements of CIL, explaining how third-world states have
frequently been silenced in the production of international custom.?’ He notes that in the accession to
independence, third-world nations were not able to object to previously developed customary rules —
an imposed silence to pay the entry cost into the international community of sovereign and indepen-
dent states.”! Moreover, the neglect of third-world state practice in the consideration and studies of
CIL is also symptomatic of deeper inequalities. In this sense, the absence of systematic organization
and publication of the practices of the third world are often the result of a ‘lack of human and financial
resources to gather and disseminate legally relevant practice’.?? It also stems from asymmetries in inter-
national legal knowledge production, where the role of scholars in clarifying CIL is frequently over-
represented by western academics.”

For these reasons, silence in international law for both feminist and TWAIL approaches seems
to be understood both as evidentiary and oppressive: silence exists as proof of an inherently (mas-
culine or western) biased international law, as well as it is imposed upon women and third-world
peoples. Such understandings connect with a myriad of other critical works on silence across the
social sciences, which have linked silence to silencing and the theft of voice.?* In such perspectives,
silence is commonly seen as an imposition of dominant groups in order to out-shout marginalized
peoples, thus being closely linked to disciplinary technologies, lack of agency and power, and structural

17See, among others, Charlesworth, Chinkin and Wright, supra note 1, at 625; ]. Gardam, ‘Women and the Law of Armed
Conflict: Why the Silence?, (1997) 46 International & Comparative Law Quarterly 55; Charlesworth, supra note 1, at 381;
H. Durham and T. Gurd (eds.), Listening to the Silences (2005); D. Otto, ‘“The Exile of Inclusion: Reflections on Gender Issues
in International Law over the Last Decade’, (2009) 10 Melbourne Journal of International Law 11, at 17.

18H. Charlesworth, ‘Talking to Ourselves? Feminist Scholarship in International Law’, in S. Kouvo and Z. Pearson (eds.),
Feminist Perspectives on Contemporary International Law Between Resistance and Compliance? (2011), at 17.

YAlthough not exploring the issue of silence, Claerwen O’Hara gives a powerful genealogy of consensus in international
trade law, one that highlights how it is imposed onto third-world nations under the guise of democratic discourse. See
C. O’Hara, ‘Consensus Decision-Making and Democratic Discourse in the General Agreement on Tariffs and Trade 1947
and World Trade Organisation’, (2021) 9 London Review of International Law 37.

2Chimni, supra note 1.

*lIbid., at 24-5.

21bid., at 21; Byers, supra note 1, at 153.

#Chimni, supra note 1, at 25-6.

240ne reflection that neatly encapsulates this perspective is Anzaldda’s notion of ‘linguistic terrorism” which imposes a
tradition of silence upon the marginalized. See G. Anzaldta, Borderlands: La Frontera: The New Mestiza (1987), at 58-9.
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inequalities that impede the expression and assertion of the marginalized.?> Unsurprisingly, many crit-
ical scholars have proposed political strategies of resisting silence, either by exposing it, taking control
of language, re-appropriating words, and, ultimately, creating spaces and possibilities for languages
that are detached from patriarchal and western schemes of subjugation.?® In this perspective, resistance
is placed in opposition to silence: it needs to be speech-based and vocal to effect a liberating praxis.

Another analysis of silence in international law is the one given by sociolinguistic approaches to
the topic. Building on the works of sociolinguists such as Schréter and Kurzon,” Schweiger digs
deeper into silence’s communicative functions and explains that, for silence to effect a meaning, it
needs to be linked to a question (prompt) that is expected to be answered but is frustrated when
there is inaction.”® For example, when a controversial action is performed - such as a unilateral use
of force by a state, for instance - the legal and political weight of this action triggers an expectation
of response.”” When this expectation is frustrated, silence gains a communicative function by
becoming an unsaid counterweight to the expectation of explicit condemnation or support.

In this framework, communicative silence is therefore contextual: it gains this function because
of a context that orients actors to understand a silent response as inappropriate. What Schweiger
interestingly adds to her analysis is that, despite the contextual relationship between silence and
international law practices, not all silences are equally noted or accounted for in this discussion.
She argues that silences, as any other mode of expression, can be interpreted and construed -
something that does not occur in a political and power vacuum. More importantly, she highlights
that the interpretation and construction of silences can steer the discussion of legal practices, espe-
cially when some silences are picked as legally relevant over others.*

Although this sociolinguistic analysis brings the notion of silence closer to an idea of a message
in itself — something that blurs the understanding between silence and speech - it still does not
regard it as a self-contained mechanism.*! Silence is only properly understood if prompted by a
spoken legal question and only gains meaning if it frustrates the expectation of a verbalized
response. Albeit in more nuanced terms, silence here is still understood as dependent and passive:
a frustration, a mechanism bound to inertia that can only be put into motion by the verbal
prompt.*” Not only that, but silence is also dependent on speech to be interpreted: without
the frustration of a spoken response, it is taken as meaningless and non-communicative.

While these conceptualizations have their own merits and are applicable to certain objects of
analysis, their fixity on silence as passive or dependent limits further explorations. On this, even
the very own assumption of silence as powerless and speech as powerful should not be taken at
face-value. As already suggested by works on linguistics and communicative theory, western cul-
tures are often biased in favour of speech,®® with silence often taken as a lack, an illness, a

%0On a discussion regarding these perspectives see Butler, supra note 3, at 137-9.

26M. Daly and J. Caputi, Websters First New Intergalactic Wickedary of the English Language (1987); C. Kramarae and P. A.
Treichler, A Feminist Dictionary (1990); M. Houston and C. Kramarae, ‘Speaking from Silence: Methods of Silencing and of
Resistance’, (1991) 2 Discourse & Society 387; L. F. Rakow and C. Kramarae, The Revolution in Words: Righting Women, 1868-
1871 (2001).

¥’D. Kurzon, ‘“Towards a Typology of Silence’, (2007) 39 Journal of pragmatics 1673; M. Schréter, Silence and Concealment
in Political Discourse (2013).

2Schweiger, supra note 1, at 398.

This understanding is similar to the notions defended both by the IC] and the ILC that for a silence to be legally mean-
ingful, it needs to arise from circumstances when the state must and can act (si loqui debuisset ac potuisset). See supra note 11
and accompanying text.

39Schweiger, supra note 1, at 407-10.

310n silence as self-contained see generally R. P. Clair, Organizing Silence: A World of Possibilities (1998).

32Acheson, supra note 3, at 536-7.

3R. L. Johannesen, ‘The Functions of Silence: A Plea for Communication Research’, (1974) 38 Western Journal of
Communication 25, at 27; M.-S. Kim, Non-Western Perspectives on Human Communication: Implications for Theory and
Practice (2002), 134-7; C. Glenn, ‘A Rhetorical Art for Resisting Discipline(s)’, (2002) 22 JAC 261, at 263; C. Glenn,
Unspoken: A Rhetoric of Silence (2004), xii.
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malfunction, or a defect.>* Unsurprisingly, it is frequently coded as a sign of femininity -~ something
that represents the expected role of women to remain submissive and, therefore, silent.>> Speech, on
the other hand, is regarded as the powerful pole: a way to assert opinion, culture, and identity.
Against this background, there is still the need to take the manifold nature of silence more
seriously in international law. Aside from a few notable exceptions, the question of how silence
can be a powerful and active mechanism both in terms of political resistance and linguistic func-
tions remains underexplored in the field.*® In the subsequent section, I draw on political theory,
cultural sociology, and sociolinguistic studies that have focused on more active and productive
roles of silence, namely: (i) resistance against a subalternity scheme grounded on a burden of
speech for the subaltern; and (ii) a tool for ordering dissentient speeches and contestation.

3. Expanding the roles of silence: Resistance and order(ing)

As explained in the previous section, studies on silence in international law have analysed it as a passive
(or passivity-enforcing) mechanism and signifier. However, there is much more to its functions and
possibilities. Although the discussion on the active roles of silence is broad and has been covered by a
wide range of disciplines,” here I focus on two of these roles: resistance and order(ing).

3.1 Resistance: Silence as a counteract to subalternity and the burden of speech

Oppression and subalternity have long been connected to silence. As already explained in the
previous section, feminist and TWAIL scholars have picked up on such conceptualizations,
unearthing how the unsaids of the international legal discipline and practice point to structural
biases and matrixes of power/dominance. However, subalternity can be much more complex than
the imposition of sheer silence. Instead, it can also be effected through demands of speech that
curtail an autonomous voice from those in the margins.

To understand this, there is first the need to expand on the social functions of silence. Whereas
social groups have often been analysed as bound by (often spoken) norms and modes of commu-
nication,® silence can also constitute the social fabric of a group and determine the boundaries
between insiders and outsiders.>® In some Indigenous North American cultures, for instance,
silence is a marker of group belonging and intercultural communication: being silent is seen

**Houston and Kramarae, supra note 26; R. Scollon, ‘Silence in the Metaphor of Malfunction’, in D. Tannen and M. Saville-
Troike (eds.), Perspectives on silence (1985), 21; Clair, supra note 31; Guillaume and Schweiger, supra note 1, at 153.

35]. Pawelczyk, ‘Redefining Femininity: Call and Response as Gendered Features in African-American Discourse’, (2003) 22
Multilingua 415; E. Bell and K. Golombisky, ‘Voices and Silences in Our Classrooms: Strategies for Mapping Trails among
Sex/Gender, Race, and Class’, (2004) 27 Women’s Studies in Communication 294; A. Julé, Gender, Participation and Silence in
the Language Classroom (2016).

36For an edited volume that goes against this trend and introduces interesting ways to look at the political and active func-
tions of silence (but mostly focusing on international relations and political science) see T. N. Cooke and S. Dingli (eds.),
Political Silence: Meanings, Functions and Ambiguity (2018). In this volume see, especially, the contribution of Guillaume
and Schweiger, supra note 1.

%7See a general review on the topic in Acheson, supra note 3.

3p. M. Haas, ‘Introduction: Epistemic Communities and International Policy Coordination’, (1992) 46 International
Organization 1; P. Bourdieu, The Field of Cultural Production (1993); P. Bourdieu, Outline of a Theory of Practice (2007);
M. K. D. Cross, Rethinking Epistemic Communities Twenty Years Later’, (2013) 39 Review of International Studies 137;
M. Waibel, ‘Interpretive Communities in International Law’, in A. Bianchi et al. (eds.), Interpretation in International Law
(2015), at 147.

3This is particularly salient on the Bourdieusian notion of ‘background knowledge’ that demarcates social fields and guides
the behaviour of actors. As commented by Pouliot, Bourdieu’s practice theory has two modes of intersubjective knowledge that
orients practices: representational knowledge and background knowledge. The first refers to conscious, verbalized, and intentional
knowledge acquired through formal schemes. It is explicit, based on reasoning and prone to justification. Background knowledge,
on the other hand, is rather implicit, inarticulate, and unreflexive. It is hardly salient in the level of the discursive, and for Bourdieu it
is even considered as the knowledge learned and deployed at the level of the body. In this regard, a silent knowledge is here depicted
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as a virtue, and those who know how to appropriately perform and understand it are then recog-
nized as one of the group.*’ Silence can thus be actively practised as a community,*! therefore
helping actors to secure the community’s social boundaries and to hold the group’s unity and
identity.*?

Within this context, knowing its ways around silence can be an important marker of belonging
and appropriateness within a social group. In this sense, those within a lesser or unwelcome posi-
tion can be subject to the imposition of explaining and affirming themselves to be let in and taken
into consideration, whereas those in power may use silence as a contrasting performance to dem-
onstrate authority and a stance of prestige.*> As explained by Glenn, ‘silence is expected (and
therefore goes unnoticed) from people who wield power, be it religious, therapeutic, bureaucratic
or legal: it is the silent listener who judges, and who thereby exerts power over the one who
speaks’.** In such settings, speaking becomes a burden of the subordinate - a signifier of their
outside and/or subjugated position.

Against this background, performing silence can yield more complex meanings than simply
denoting oppression and subservience. Four of these performances and their generative meanings
merit particular attention.

First, silence can be performed in order to mimic authoritative silence. As explained above,
those with a more powerful and prestigious stance within a social group may have the privilege
to remain silent or be expected to do so. In these situations, individuals with less authority in a
given situation may attempt to imitate this privileged position by performing silence, in an effort
to simulate - or even establish -~ a more powerful position for themselves.*

Second, it can represent a direct resistance and refusal to sustain a burden of speech.*® On this,
whenever an underlying subalternity scheme feeds off from having the subaltern’s speech ‘medi-
ated through interpretation and replication mechanisms that foreclose her exercise of power
through speech’, silence can represent a powerful possibility of resistance.”” Simply put, silence
can break with subalternity when the subaltern is not exactly silenced but enclosed within a posi-
tion where their speech is demanded but will be invariably interpellated, appropriated, mediated,
or limited.*® This way, silence can be used as a ‘means of power, a species of sadism, a virtually

as a crucial foundational element for social groups. See: V. Pouliot, ‘The Logic of Practicality: A Theory of Practice of Security
Communities’, (2008) 62 International Organization 257, at 271-4.

“D. L. Wieder and S. Pratt, ‘On Being a Recognizable Indian Among Indians’, in D. Carbaugh (ed.), Cultural
Communication and Intercultural Contact (1990), 45; W. Enninger, ‘Focus on Silence across Cultures’, (1991) 1
Intercultural Communication Studies 1; D. Carbaugh, “Just Listen”: “Listening” and Landscape among the Blackfeet’,
(1999) 63 Western Journal of Communication (includes Communication Reports) 250. Cheryl Glenn, however, gives a powerful
critique of the western myth that ‘Indians’ are silent, providing a nuanced and empirically grounded study on when, how, and
to which Indigenous communities in the US silence is relevant to their cultures; See Glenn, supra note 33, at 107-49.

“Ferguson, supra note 3, at 60.

42B. P. Dauenhauer, Silence: The Phenomenon and Its Ontological Significance (1980), 25.

3T J. Bruneau, ‘Communicative Silences: Forms and Functions’, (1973) 23 Journal of Communication 17; S. L. Ragan and
V. Aarons, ‘Women’s Response to Men’s Silence: A Fictional Analysis’, (1986) 9 Women’s Studies in Communication 67; D.
Duez, ‘Acoustic Markers of Political Power’, (1997) 26 Journal of Psycholinguistic Research 641, at 651.

4Glenn, supra note 33, at 10.

45Acheson, supra note 3, at 29.

46Take the Women in Black international peace movement, for instance. For decades now, they have used silent demon-
strations as an invitational rhetoric to encourage passers-by think about the issues they are protesting. See Glenn and Ratcliffe,
supra note 3.

“"Wagner, supra note 2, at 101. Montoya also zeroes in on the importance for silence to resistant modes of communication
by communities of colour in the US. See M. E. Montoya, ‘Silence and Silencing: Their Centripetal and Centrifugal Forces in
Legal Communication, Pedagogy and Discourse’, (1999) 33 University of Michigan Journal of Law Reform 263.

“SButler, supra note 3; Montoya, supra note 47; Wagner, supra note 2.
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inviolable position of strength ... [in contrast to] the burden of talking’®’ - a barrier for speech
impositions that enables an autonomous exercise of discursive (and political) power.*

Third, performing silence can be an important tool to break with the limitations of
pre-established modes of discourse whenever verbal participation is imposed. Remaining silent
can mean a defiant refusal to speak within forced discursive regimes that have been established
without the (autonomous) participation of the subject; likewise, it can represent a possible site of
resistance when a disciplining authority orders an individual or group to give an account of their
story, to justify their actions, or to prove their innocence.”!

Fourth and finally, the vacuity and ambiguity of silence can provide an interesting tool for
breaking with unitary linguistic formations that do not provide an adequate tool for full self-
expression. Building on Foucault’s refusal to provide absolute truths and frames of reference
in his archaeology of knowledge, silence can be a way to concretize such refusal by ‘deploy[ing]
a dispersion that can never be reduced to a single system of differences, a scattering that is not
related to absolute axes of reference’.”* By not reducing oneself to precise signifiers, silence can
thus create an important subversive space that challenges the limitations of a dominant discursive
formation.

3.2 Order(ing): Managing and pacifying cacophony

As explored in the previous section, sociolinguistic analyses of silence in international law have
mostly understood it as a mechanism dependent on speech. Its communicative functions are com-
prehended as hinging on a spoken or written prompt, and the meaning of silent responses are
contingent on a worded context. The linguistic and communicative possibilities of silence in act-
ing onto speech are therefore largely left out of the picture.

Perhaps one of the most interesting effects of silence on speech is its function of managing and
pacifying dissentient voices. As already explored, performing silence can hold an important
marker of authority and belonging in social groups - but, more than that, it can also serve as
an important element in securing cohesiveness within the group. Whereas social fields have
been largely explored as containing shared ‘rules of the game’ that orient what actors do within
that field,>® heterogeneity is inevitable. Each member of that particular community may
be a complex entity in itself, with distinct situationalities that condition how they understand
their reality and shared knowledges.** Uniformity within a social field is then much more ten-
uous than stable: discontinuities, disagreement, and change are the norm rather than the
exception.”

4S. Sontag, Styles of Radical Will (1987), 17.

Butler, supra note 3, at 136-7; Montoya, supra note 47; J. Butler, Giving an Account of Oneself (2005), at 12-13.

>bid.

2M. Foucault, The Archaeology of Knowledge (1972), 205.

>3See supra notes 38-43, and accompanying text.

54V. A. Schmidt, ‘Discursive Institutionalism: The Explanatory Power of Ideas and Discourse’, (2008) 11 Annual Review of
Political Science 303. On disagreement and law-making see S. Besson, ‘State Consent and Disagreement in International Law-
Making. Dissolving the Paradox’, (2016) 29 Leiden Journal of International Law 289. On the importance of identities and the
co-constitution of social realities and norms in (international) social relations see generally, A. Wendt, ‘Constructing
International Politics’, (1995) 20 International Security 71; J. R. Searle, The Construction of Social Reality (1995), 12;
E. Adler, ‘Seizing the Middle Ground: Constructivism in World Politics’, (1997) 3 European Journal of International
Relations 319; A. Wendt, Social Theory of International Politics (1999), 92-138.

SE. Wenger, Communities of Practice: Learning, Meaning, and Identity (1999), at 129; E. Adler and S. Bernstein,
‘Knowledge in Power: The Epistemic Construction of Global Governance’, in M. Barnett and R. Duvall (eds.), Power in
Global Governance (2004), 294, at 296; A. Leander, ‘The Promises, Problems, and Potentials of a Bourdieu-Inspired
Staging of International Relations’, (2011) 5 International Political Sociology 294, at 298-9; T. Hopf, ‘Change in
International Practices’, (2018) 24 European Journal of International Relations 687.
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Within this context, silence can be an interesting tool to co-ordinate and pacify disagreement.
By not speaking of differences, it can maintain both real and imagined commonalities of a social
group.®® It can also be regarded as an element of wisdom and construction of co-operative mean-
ing: it disarms opposition as its ambiguity allows for the co-creation of meaning without the lim-
iting interpretive structures of verbalized discourse.”” Silence here is not seen as a lack of dialogue
or miscommunication but as a speech co-ordinator in the face of eventual discontinuities.”® It
limits the cacophony that can be generated through discussions, co-ordinating and pacifying a
multitude of dissentient speeches by not selecting a precise response to the issue in contestation.

While this function of managing cacophony and differences can be understood in terms of
sociability of actors, it also harbours a potentially gendered dimension. As explained by feminist
theorist Elizabeth Grosz, notions of (supposed) homogeneity, unity, order, and wholeness were
crucial in the western construction of the ‘knowing subject’ as a shorthand for a white, western
man.” By imposing western and masculinized knowledges as the exclusive paths to access and
comprehend the realities around us, a gendered form of power seeps into how we construct
our social epistemologies: one that enforces those gendered ways of knowing as universal and
unitary.*’ In this sense, aside from a social, historical, and material matrix of dominance, gender
power also represents an epistemological ordering force in the sense it imposes a gendered homog-
enizing and orderly pull upon ways of understanding our inherently diverse selves and social
worlds.®!

Within this context, silence can provide an interesting path to concretize this gendered order-
ing and homogenizing drive. As explained above, when the difference is too salient and apparently
unsurmountable, silence can become a mechanism to pacify and accommodate all differences.
This has mixed blessings. While the creation of an ambiguous space where all can speak may
generate an aura of all-encompassing inclusivity, it may also muffle dissension. Within this con-
text, the creation of a silent, ambiguous space adheres to an ordering logic where no view is
allowed to stand in marginal defiance, thus forcing the incorporation of every dissentient voice
into a dominant core. In such incorporation, compromises and re-adaptations can be imposed,
something that may undermine the power of dissent previously held by counter-dominant
voices.*

However, the strength of this gendered ordering drive is not omnipotent. In fact, its own abso-
luteness and rigidness often go against itself, as complete order and cohesiveness with one domi-
nant core are never reachable nor stable in reality.®> Because of this, such rigidity often creates

*Ferguson, supra note 3, at 50.

%7 Acheson, supra note 3, at 23. See also Guillaume and Schweiger, supra note 1, at 161-9.

8Acheson, ibid., at 23; Guillaume and Schweiger, ibid., at 165-6.

YE. Grosz, ‘Bodies and Knowledges: Feminism and the Crisis of Reason’, in L. Alcoff and E. Potter (eds.), Feminist
Epistemologies (1992), 187, at 205. Here she explains that conventional epistemologies and production of knowledge as inher-
ently tied to ideals of masculinity: ‘[m]any features of contemporary knowledges—knowledges based on the presumption of a
singular reality, pre-existent representational categories, and an unambiguous terminology able to be produced and utilized by
a singular, rational, and unified knowing subject who is unhampered by “personal” concerns—can be linked to man’s dis-
embodiment, his detachment from his manliness in producing knowledge or truth’ (ibid.) (emphasis in original).

0Grosz, supra note 59, at 205.

10n a deeper account of the gendered dimensions between order and heterogeneity see, for example, J. Kristeva, Powers of
Horror: An Essay on Abjection (1982), 1-32.

2This is well illustrated by works analysing the compromises imposed onto feminist activists in ‘gender mainstreaming’
efforts within international organizations. See, for instance, S. L. Gibbings, ‘No Angry Women at the United Nations: Political
Dreams and the Cultural Politics of United Nations Security Council Resolution 1325°, (2011) 13 International Feminist
Journal of Politics 522; R. Cavaghan, Making Gender Equality Happen: Knowledge, Change and Resistance in EU Gender
Mainstreaming (2017); S. Cook, ‘Encountering Metis in the Security Council’, available at eprints.Ise.ac.uk/104034/1/
Cook_encountering_metis_in_the_security_council_published.pdf (accessed 4 July 2022).

%Butler, supra note 4, at 179.
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cleavages and, most importantly, points where change can take place.®* For instance, to pacify
disagreement and avoid cacophony, agents can acknowledge difference as an essential character-
istic of a concept, thus leaving no other option but to have it as an open term. Silence here can
represent a viable path to enable openness and consequent pacification; however, it also provides
an important ‘democratizing’ potential for a term by enabling it to remain flexible and mobile for
its different users.®> With this in mind, while gendered ordering epistemologies can demonstrate
how gender operates by trying to ‘make coherent’ all of that which is essentially messy,® it should
also be regarded as something that produces the conditions of its own subversion.

With all these perspectives in consideration, I now turn to a case study of the negotiations on
the gender definition for the crime of persecution in ICL. First, I analyse the Rome Statute nego-
tiations and how the issue of legality posed a hefty challenge to the proposal of a non-definition of
the term back in 1998. I then provide a feminist analysis of legality in international criminal law,
examining it as an enabler of a subalternity scheme that grounds itself on a burden of speech for
the subaltern. After this analysis, I then study the discussions of the ILC regarding the non-
definition of gender and how it has been employed as a tool for both resistance and order(ing)
in international criminal law-making.

4. The (gender) politics of legality in Rome: Subalternity and homogeneity in criminal
law-making

Although the Rome Statute was not the first time gender issues were being considered in
international criminal law, the course and results of its negotiations brought hard-fought
advancements to feminist interventions in the field. The Nuremberg Charter did not include
gender as a protected category for the crime of persecution, nor did the Statutes for the
International Criminal Tribunals for the former Yugoslavia and Rwanda. However, the juris-
prudence arising from the cases before these international tribunals, coupled with the engage-
ment of feminist activism in international conferences in the 1990s - such as the World
Conference on Human Rights of 1993 and the Fourth World Conference on Women of
1995 (Beijing Conference) — opened the doors for gender issues to be integrated into the
Rome Statute negotiations.®”

The preliminary text drafted in 1994 by the Working Group on the Establishment of an
International Criminal Court (ICC) had no reference to gender.®® The term was first included
as a protected category under crimes against humanity in February 1997 by PrepCom’s
Working Group on definition of crimes.*” During the Diplomatic Conference of Plenipotentiaries
on the Establishment of an ICC, gender was fiercely debated. Gender-conservative states strongly
opposed the inclusion of the term in the Statute, especially as part of the no-adverse distinction
clause.”’ The no-adverse clause related to the paragraph regarding the application and interpretation

%4bid., at 43; see also M. Jauhola, Post-Tsunami Reconstruction in Indonesia: Negotiating Normativity through Gender
Mainstreaming Initiatives in Aceh (2013), 23-4.

957, Kornak, ‘Judith Butler’s Queer Conceptual Politics’, (2015) 18 Redescriptions: Political Thought, Conceptual History and
Feminist Theory 52, at 65.

SE. Priigl, ‘Feminist Methodology between Theory and Praxis’, (2020) 46 Review of International Studies 304, at 308-10.

Steains, supra note 6, at 359-60.

%International Law Commission, ‘Report of the International Law Commission on the Work of Its Forty-Sixth Session, 2
May - 22 July 1994, Official Records of the General Assembly, Forty-Ninth Session, Supplement No. 10’, UN Doc A/49/10
(1994).

®UN General Assembly, ‘Preparatory Committee on the Establishment of an International Criminal Court, Decisions
Taken by the Preparatory Committee at Its Session Held from 11 to 21 February 1997, A/AC.249/1997/L.5 (1997), at 4.

7OSteains, supra note 6, at 371-5. Bahrain, Brunei, Egypt, Guatemala, Iran, Kuwait, Libya, Oman, Qatar, Saudi Arabia,
Sudan, Syria, Turkey, United Arab Emirates, Venezuela, and Yemen are examples of states that opposed the inclusion of
gender in the Statute during the Conference (see Oosterveld, supra note 4, at 63, note 48).
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of the law by the Court — which would later become Article 21(3) of the Rome Statute — where gender
was one of the enumerated grounds for non-discrimination.

However, the no-adverse clause was not the only point of contestation regarding the incorpo-
ration of gender in the Statute. In the plenary meetings of 9 July 1998, the representative of
Azerbaijan strongly reacted against the use of the term as a protected category under persecution,
asking whether such provision would ‘imply that a national court for homosexual acts might be
regarded as persecution and thus fall within the jurisdiction of the court’.”! Pakistan expressed the
need to define the term in relation to males and females, a statement echoed by Qatar.”” The pres-
sure to define the term increased on the part of conservative NGOs and states, promoting a heavily
polarized debate on how to elaborate a working definition for it.”

The impasse was centred on how, for feminist NGOs and allied countries, the term related to
the social construction of gender, ie., the socially constructed roles expected from men and
women, whereas the oppositional side insisted that gender meant the ‘biological’ differences con-
tingent on the male and female sex.”* During such debates, the Chair of the Working Group on
Applicable Law suggested employing the strategy that had been successful for the Beijing
Platform, ie., not defining the term in the text of the negotiated document. This, however,
was rejected by more conservative states, who argued that a non-definition for a ‘vague’ term such
as gender would harm the legality principle of ICL.”

This argumentative move around the legality principle proved crucial for gender-conservative
actors. Since, at that point of the negotiation process, many delegations were both supporting the
retention of gender in the Statute and the non-definition proposal for it, the legality argument
allowed gender-conservative actors to change the course of discussions and push for a more
‘precise’ definition of the term — one where they could include their own specific visions on
the concept.”® From that point onwards, the discussions on gender at the Rome Conference shifted
from retaining or not the term in the Statute to the elaboration of a working definition that could
accommodate both conservative and feminist perspectives on the topic. The result of such an
impasse was the oddly constructed definition of Article 7(3), which clumsily combines these
opposing views.

The principle of legality, considered one of the corollaries of domestic and international
criminal law systems, is multifaceted. It encapsulates the maxims nulla poena sine lege and
nullum crimen sine lege,”” but the exact extent and meaning of these maxims are contested.
Among its various meanings, legality in criminal law can be interpreted as a prohibition
against retroactive law-making in criminal law; a requirement for criminal rules to be enacted
by legal authorities and institutions; a demand for criminal rules to be clear and specific, or
yet a principle that requires criminal offences to be construed leniently.”® It has then a close
link to a strict construction of criminal rules and the maintenance of their certainty and
stability.”

7IUN, ‘Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, Official
Records, Volume II - Summary Records of the Plenary Meetings and of the Meetings of the Committee of the Whole’,
UN Doc. A/CONF.183/13 (1998), at 272, para. 61.

72For Pakistan, and Qatar see, respectively, ibid., at 289, 293.

73Qosterveld, supra note 4, at 63-6. See also V. Oosterveld, ‘Constructive Ambiguity and the Meaning of “Gender” for the
International Criminal Court’, (2014) 16 International Feminist Journal of Politics 563, at 565-8.

7#Qosterveld, supra note 4, at 64-5.

75Steains, supra note 6, at 372-3; Oosterveld, ibid., at 63-4; Oosterveld, supra note 73, at 566-7.

7Ibid.

7K. S. Gallant, The Principle of Legality in International and Comparative Criminal Law (2008) at 11-45.

78P. Westen, ‘Two Rules of Legality in Criminal Law’, (2007) 26 Law and Philosophy 229, at 231-2.

7A. Grabert, Dynamic Interpretation in International Criminal Law: Striking a Balance between Stability and Change,
(2015), at 20-2.
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In the jurisprudence of the International Criminal Tribunal for the former Yugoslavia, for
example, the legality principle is understood as establishing a narrow scope for judicial interpre-
tation and innovation in ICL, whereby criminal courts are not allowed to create offences by anal-
ogy or ‘by giving a definition to a crime which had none so far’.** Law-making in ICL is therefore
taken to be strictly limited (in relation to judicial interpretation of crimes), or dependent upon
either a robust track record of customary international law or lengthy processes of treaty nego-
tiations and amendments (concerning the creation of new crimes by states).3! For that
reason, the legality principle in ICL grounds the field firmly upon an expectation of constancy,
certainty and stability, something that mounts hefty opposition to normative change without a
strong base in already established legal provisions.

All these dimensions of the legality principle in ICL can be considered as rules about rules, that
is: rules that dictate how legal rules are to be produced, adopted, and interpreted in international
criminal law. In Foucauldian terms, the legality principle could thus be considered as a technology
of law-making governmentality in ICL - a way to ‘conduct conduct’ in international criminal legal
production.®? More than that, I argue that legality is part of a (neo)colonial, gendered scheme of
subalternity in international criminal law, one that elects public sovereigns - states — as the only
agents able to speak in the law. By dictating that criminal provisions need to be clear, specific, and
based on the traditional sources of IL - i.e., treaties or custom®® - the legality principle is particu-
larly tied to a traditional paradigm of law-making based on the sovereignty of states.

Sovereignty in the international scenario has, as one of its core prerogatives, the ability to enter
and, therefore, create international obligations.®* Despite the burgeoning legal pluralism in the global
system or the idea that international organizations and judges are law-makers in their own right, the
formal paradigm that this capacity is held only by states — or derived from their delegation - is still
strong.® The monopoly held by states in speaking the law is then a marker of sovereignty and a foun-
dational rule that demarcates who is inside or outside the field of public sovereigns. This law-making
capacity is also the only avenue through which sovereignty is traditionally conferred upon, regulated,
and modified - sovereignty is, after all, a legal construct.®® By enacting statutes, charters, declarations,
treaties, and custom, international sovereigns can welcome new members to the ‘sovereignty club’,
create duties and obligations, as well as modify and extinguish forms of political organization.®”
Not only that, all these acts are dependent upon the consent of the audience of sovereigns in order
to be recognized and therefore taken as legally valid.®

8prosecutor v. Mitar Vasiljevic, Judgment, Case No. IT-98-32-T, T. Ch. II, 29 November 2002, at 75, para. 196. See also Art.
22(2) of the Rome Statute.

81UN Security Council, ‘Report of the Secretary General Pursuant to Paragraph 2 of Security Council Resolution 808’, UN
Doc. $/25704 (1993), at 7, paras. 20-2.

82Here I am particularly inspired by Jauhola’s (supra note 64) work on looking at gender mainstreaming practices through a
governmentality lens.

8Gpecifically on the legality principle as requiring a certain level of clarity (‘lex certa’) and its limitations, see
W. N. Ferdinandusse, Direct Application of International Criminal Law in National Courts (2006), at 222-3, 228; Gallant,
supra note 77, at 362-3.

84SS Lotus (France v. Turkey), supra note 12, at 35; SS Wimbledon (UK v. Japan), (1923) PCIJ Rep. Series A No. 10, at 25;
Besson, supra note 54, at 304-5. For a very comprehensive overview of sovereignty and its multifaceted dimensions in inter-
national relations see W. G. Werner and J. H. De Wilde, ‘The Endurance of Sovereignty’, (2001) 7 European Journal of
International Relations 283.

85See generally J. Klabbers, An Introduction to International Institutional Law (2009) at 60-81; A. Guzman, ‘International
Organizations and the Frankenstein Problem’, (2013) 24 European Journal of International Law 999, at 1013-14; S. Besson
and J. L. Marti, ‘Legitimate Actors of International Law-Making: Towards a Theory of International Democratic
Representation’, (2018) 9 Jurisprudence 504, at 511-15.

86See generally T. J. Biersteker and C. Weber, “The Social Construction of State Sovereignty’, in T. J. Biersteker and C. Weber
(eds.), State Sovereignty as Social Construct (1996), 1; S. D. Krasner, Sovereignty: Organized Hypocrisy (1999); T. E. Aalberts,
Constructing Sovereignty between Politics and Law (2014).

8Werner and De Wilde, supra note 84, at 288-96; Aalberts, supra note 86, at 92-124.

881bid.
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The circularity of the dynamic between sovereignty and law-making capacity demonstrates not
merely the co-constitution of the scheme but also its arbitrariness. While states are taken as the
natural sovereigns of the international legal order, they are also the gatekeepers of the field - and
this gatekeeping is far from unbiased. As already explained by feminist critiques to international
law, the concept of sovereignty is both sustained by and supportive of gendered notions of author-
ity. The public realm of the sovereign state is historically tied to a gendered division between pub-
lic/private, which is homologous to a men/women division of labour that assigns to women the
sphere of the hearth and the home and to men the sphere of the polis and the public.*” This
dichotomous division between public/private plays out to the oppression and exclusion of women
in social life and institutions, including in the law.

Furthermore, the concept of sovereignty in international law is historically grounded on impe-
rialist notions of ‘civilization’, which have long been used to exclude third-world peoples from the
field.”! The very own constitution of sovereignty - based on the notion of a ‘civilized family of
nations’ — has been continuously built through differentiation practices vis-a-vis the Others of
international law,”” be they third-world peoples, ‘rogue’, or ‘failed” states.”® Sovereignty is, there-
fore, a key concept in IL that excludes all of those who do not conform to the masculine, western
tenets of state authority. More importantly, it precludes any meaningful possibility of speech in the
law that does not come from states or is mediated by them. Without sovereignty, the Others of
international law are embedded within a scheme of subalternity where they cannot ever speak
autonomously in the field.

This scheme of subalternity is strengthened by the principle of legality in ICL. When the prin-
ciple demands clarity and specificity, it is, ultimately, asking for worded precision - a working
definition of concepts that can cast away ambiguity and arbitrariness, as seen in the case of
the Rome Statute negotiations. However, since states are the gatekeepers of law-making through
their sovereign status, this imposes a burden of speech that roughly excludes any autonomous
voice that is not uttered, authorized, or mediated by them.

Furthermore, here, it is also possible to see legality as embodying a gendered ordering pull for
law-making in ICL. It acts as an imposition of conformity with a singular, specific legal language
consolidated by prior practices recognized as legally relevant — which, again, are conventionally
protagonized, selected or mediated by states.”* Hence, whereas already established terms can have
the privilege of being non-defined - or at least defined by the long history of precedents con-
structed over time - novel concepts hold the burden of speech and linguistic conformity in order
to be considered clear, specific and, ultimately, legal.

8Charlesworth, Chinkin and Wright, supra note 1; K. Knop, ‘Re/Statements: Feminism and State Sovereignty in
International Law’, (1993) 3 Transnational Law & Contemporary Problems 293; H. Charlesworth and C. Chinkin, The
Boundaries of International Law: A Feminist Analysis (2000), at 70, 124-33. It is important to note that the public/private
distinction also plays out to the oppression and exclusion of gender non-conforming individuals in and through the law. See,
for instance, D. Buss, ““Dangerous Desires”: Illegality, Sexuality and the Global Governance of Artisanal Mining’, in D. Otto
(ed.), Queering International Law: Possibilities, Alliances, Complicities, Risks (2018), 35.

9Charlesworth, Chinkin and Wright, supra note 1; Charlesworth and Chinkin, supra note 90; D. Otto, ‘Feminist
Approaches to International Law’, in A. Orford and F. Hoffmann, The Oxford Handbook of the Theory of International
Law (2016), 488.

9IR. H. Jackson, Quasi-States: Sovereignty, International Relations and the Third World (1993); A. Orford, ‘Feminism,
Imperialism and the Mission of International Law’, (2002) 71 Nordic Journal of International Law 275; B. S. Chimni,
‘Third World Approaches to International Law: A Manifesto’, (2006) 8 International Community Law Review 3; N.
Tzouvala, Capitalism as Civilisation: A History of International Law (2020).

92When using the expression ‘Others of international law’, I am inspired by Anne Orford’s edited volume on who and what
is othered in the field. See A. Orford (ed.), International Law and Its Others (2006).

%Jackson, supra note 91; T. E. Aalberts, “The Sovereignty Game States Play: (Quasi-) States in the International Order’,
(2004) 17 International Journal for the Semiotics of Law 245.

94UN Doc. A/73/10 (2018), supra note 1, at 130-2, 135-8, 147-51.
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In this sense, the legality principle is not merely a corollary of a normative system but a part of a
gendered and (neo)colonial boundary work practice within the juridical field.”> By imposing rules
and constraints on legal normative production, it seeks to draw clear guidelines on what belongs to
the legal field and what should be factored out as extraneous to law. However, what is crucial is
that the existence of such legality guidelines does not mean they are understood and shared across
the board. By discussing the legality of a norm - that is, which requirements it needs to attain to be
considered as legal — differences and heterogeneity will be inevitable: actors will perceive and
interpret what is the law and what is non-law differently, be it because of their positionalities,
interests or identities.”® Indeed, whereas the legality principle was argued to be important for
the clarity of the gender definition in the Rome Statute negotiations, the boundaries of this clarity
were visibly contested. For feminist NGOs and allied states, it was clear enough that gender was a
social construct; for gender-conservative states and NGOs, it was clear that the term was bound to
‘biological sex’. While the legality principle drove this unsurmountable heterogeneity to be paci-
fied by forcing the amalgam of two opposing discourses, the non-definition proposal would be re-
appropriated with new strengths two decades later.

5. Breaking the burden of speech: Silence as resistance and authority in the
CAH draft

Differently from the Rome Statute draft, the preliminary text elaborated by the ILC for the
CAH considered gender as a protected category under persecution from the start.’” For this
purpose, the ILC replicated the Rome Statute definition, in light of the broad consensus
achieved for Article 7 on crimes against humanity.”® The ILC preliminary text was open to
comments from states and non-state actors, with proposals for reform gaining momentum
in late 2018. Among these submissions, the campaign coalition between MADRE,
Outright, and the City University of New York (CUNY) Law School requested the definition
to be either removed or replaced by the definition laid out by the Office of the Prosecutor
(OTP) of the ICC in its 2014 Policy Paper on Sexual and Gender-Based Crimes.?” The letter
brought three main arguments for these propositions.

First, the coalition put forward the claim that the gender definition in the Rome Statute was not
only outdated and opaque, but that it has also created obstacles to the prosecution of sexual and
gender-based crimes.!” They argued that given its faulty composition, no other mechanism had

%0n the concept of boundary work see T. F. Gieryn, ‘Boundary-Work and the Demarcation of Science from Non-Science:
Strains and Interests in Professional Ideologies of Scientists’, (1983) 48 American Sociological Review 781; T. F. Gieryn,
Cultural Boundaries of Science: Credibility on the Line (1999). On notions of boundary-like practices in disciplines and in
the juridical field see, respectively, M. Foucault, ‘The Order of Discourse’, in R. Young (ed.), Untying the text: A post-
structuralist reader (1981), at 59-60; P. Bourdieu, ‘The Force of Law: Toward a Sociology of the Juridical Field Essay’,
(1986) 38 Hastings Law Journal 805, at 831-2.

%See supra note 54 and accompanying text.

“International Law Commission, ‘First Report on Crimes against Humanity By Sean D. Murphy, Special Rapporteur’, UN
Doc. A/CN.4/680 (2015), at 86, paras. 176-7. On the early preparations for the CAH draft see L. N. Sadat,
‘A Comprehensive History of the Proposed International Convention on the Prevention and Punishment of Crimes
Against Humanity’, in L. N. Sadat (ed.), Forging a Convention for Crimes against Humanity (2011), 449, at 463, para.
27; 467, para. 37; 482-3, paras. 94-8; L. Davis and D. Bradley, ‘Victory for Women and LGBTIQ Rights under
International Criminal Law: Gender in the Draft Crimes against Humanity Treaty’, SSRN, 15 February 2021, at 7, avail-
able at papers.ssrn.com/abstract=3786337 (accessed 4 July 2022).

%8Sadat, supra note 97, at 463, para. 27; 482, paras. 94-5; UN Doc. A/CN.4/680 (2015), supra note 97, at 86, para. 176;
International Law Commission, ‘Report of the International Law Commission on the Work of Its Sixty-Seventh Session
(2015) - Topical Summary of the Discussion Held in the Sixth Committee of the General Assembly during Its Seventieth
Session, Prepared by the Secretariat’, UN Doc. A/CN.4/689 (2016) at 9, para. 34; Davis and Bradley, supra note 97, at 7.

%“Davis et al., supra note 8, at 1.

1007bid,, at 3, 9.
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adopted a similar conceptualization of gender.!! Second, because of the unduly limitations of the
definition, the campaigners also explained it has not been able to keep up with the progressive
evolution of human rights in protecting gender minorities against discrimination. For that, they
provided a detailed compilation of jurisprudence, treaty-law, general recommendations, and
reports of UN special procedures on the issue. In this compilation, they underscored how the term
gender had been generally understood as a social construct across multiple legally relevant docu-
ments and instruments. Indeed, in the letter, the campaigners are careful to assert that the notion
of gender as a social construction is the overall accepted usage of the term, therefore not com-
porting other interpretations.'%? Third, they added that no other protected category in the crime
of persecution was defined. In this regard, they pointed out that having ‘a definition may imply
that persecution on the basis of gender is secondary or qualified, and not equivalent to other per-
secutory categories’.'%?

The submission of interACT: Advocates for Intersex Youth and Intersex Human Rights
Australia followed similar argumentative lines.!** They recommended the amendment of the pro-
vision or simply its deletion, in order to allow the term to be ‘unrestricted[ly] interpret[ed]’.!®
Their position seemed more inclined to the non-definition of the term, arguing that *. .. “gender”,
standing alone, can be interpreted to encompass all aspects of sex and gender ... in addition to
traditional notions of “the two sexes™.!% Matching the submission spearheaded by MADRE, they
also argued that striking the definition would put the category ‘on the same footing as other pro-
tected classes insofar as it would no longer be modified by what some would perceive as a limiting
construction’.!?’

The submission by UN Independent experts brought similar considerations as well. Whereas
their letter affirmed that international human rights law (IHRL) would recognize ‘gender as the
social attributes associated with being male and female’, it stressed that it is ‘an evolving social and
ideological construct that justifies inequality and provides a means to categorize, order and sym-
bolize power relations’.!%® Their letter also proposed either the modification of the definition of
gender to fit within the notion of a social construct or the removal of a definition altogether —
again, based on the argument that no other protected category of persecution is defined.'"

The interlocking of all these arguments provides an interesting example of when the silence of a
non-definition can serve as a strategic path for resistance. For that, the consolidation of gender as a
social construct in IHRL is crucial for two reasons.

First, advancing the need to update the gender definition in the CAH draft because of the devel-
opments in IHRL gave the campaigners a roomier framework than the one provided by ICL. As it
is possible to see in the campaign, while non-definition is one of the proposed solutions, the cam-
paigners did not claim that gender is undefinable or undefined in international law. Instead, they
relied heavily on the understanding of the term within IHRL, arguing that the progressive

0Davis and Bradley, supra note 97, at 9.

19211y their submission, the coalition campaigners affirm that, by replicating the Rome Statute definition: ‘the convention in
its current draft could be misread as promoting the misconception that the term “gender” has multiple understandings
codified under international human rights law and as such denies its consistently recognized definition as a social construct’
(Davis et al., supra note 8, at 4.)

1031bid,, at 3.

104K, Zieselman and M. Carpenter, ‘InterACT’s Open Letter Re: “Gender” in the Draft Crimes Against Humanity
Convention’, InterACT, 1 December 2018, available at interactadvocates.org/interacts-open-letter-re-gender-in-the-draft-
crimes-against-humanity-convention/ (accessed 4 July 2022).

105Tbid.

1061bid.

07Tbid.

108A. Callamard et al., ‘Re: Comments to the Draft Crimes Against Humanity Convention’, 30 November 2018, available at
ohchr.org/sites/default/files/Documents/Issues/Executions/LetterGender.pdf (accessed 2 August 2022).

11bid., at 6.
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development of the concept in ICL - with a few exceptions, of course''? - had been significantly
impaired by the opaque definition provided by the Rome Statute. Whereas not explicitly argued in
the campaign, this can be read as an illustration of how the principle of legality in ICL - which, as
explained in the previous section, creates a more rigid construction and interpretation of the law
based on existing legal provisions — rendered the Rome Statute definition a limiting provision that
curtailed more progressive understandings of gender. IHRL, on the other hand, developed con-
ceptualizations for the term that were not dragged down by such a limitation, thus encapsulating a
more open framework where some feminist and queer concerns in relation to gender discrimi-
nation have gained more traction.

However, the campaigners could not rely only on IHRL for their proposals. While the CAH
draft is intended to develop into a treaty that is couched within IHRL, it also — and one might
say, predominantly - sits within the legal framework of international criminal law. And this is
where the non-definition of gender, instead of a mere update to reflect the usage of the term in
IHRL, comes as a powerful strategy. This is because electing a worded definition drawing
mostly from ITHRL could be read by other actors (especially the ILC) as incongruous with
the broader legal complexity and design of the CAH draft.!!! The non-definition provided
the campaigners with an avenue to break with the outdated and limiting moulds of the existing
definition of gender in international criminal law, all the while allowing them to avoid having
their concerns and proposals being dismissed as mere ‘human rights lingo’. It is then an
insightful example of using silence as a way to deploy a dispersion that is not related to absolute
axes of reference.!!?

Second, the argument that no other protected category has been defined brings an interesting
possibility to mimic an authoritative silence for gender. Although the concept was not the only
new addition brought by the ICC Statute to the crime of persecution, it is indeed the only category
that is followed by a definition given the record of its contested negotiations in the Rome
Conference. Aside from the arguments explored in the previous section, gender-conservative
states also argued, back in 1998, that gender persecution and gender violence were not well-
established concepts and thus merited further clarification.!’® Gender was therefore placed as
a category that needed to be explained due to its vagueness and novelty, whereas other categories
were taken for granted and understood as sufficiently precise via the developments of prior juris-
prudence and statutes of international criminal tribunals.'!*

As an act of precaution against similar contentions, there was a visible effort from the cam-
paigners to compile an extensive track record of jurisprudence, general recommendations and
reports of UN independent experts to attest to the legal pedigree of gender in IL. By showcasing
a consistent evolution of international precedents and quasi-legal documents where actors have
engaged with the term, the campaigners were able to ground gender as a usual concept in inter-
national legal practice. This approximates it to a category that, given its prior legal usage, speaks
for itself. The attempt to mimic an authoritative silence for gender is therefore not completely
wordless: it is backed up by a legal-technical language and expertise, something that helps lend

10Davis et al., supra note 8, at 2-3.

T thank one of the anonymous reviewers for indicating this point in earlier versions of this article.

12See supra note 52, and accompanying text.

13For example, the representative of the Syrian Arab Republic argued that he knew of no speciality called “gender vio-
lence”™; while the representative of Azerbaijan asked for clarification if the term ‘gender persecution’ would not raise issues
with interpretation and translation (UN Doc. A/CONF.183/13 (1998), supra note 71, at 228, para. 46; 272, para. 61).

4The categories of political, racial, and religious persecution were established since the Nuremberg Charter and the stat-
utes of the International Criminal Tribunal for the Former Yugoslavia, and the International Criminal Tribunal for Rwanda
mirrored this wording.
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an authoritative claim to the campaigners’ proposal by adhering to the dominant epistemologies
of the international legal field.!!®

However, while legality pushes the campaigners to use traditional sources of law such as treaty
law and judicial decisions as much as possible, the campaigners also make use of the murky legal
authority of IHRL general recommendations and reports from UN independent experts. This in-
between legal characteristic of these documents is the result of ongoing fragmentations and evo-
lutions on the concept of law-making authorities in IL,''® but more importantly, they provide a
fertile ground for the campaigners and their proposals. As demonstrated in their campaign, femi-
nist, and queer concerns in relation to persecution have been particularly picked up by IHRL and
expert-based normative production. This makes such frameworks more spacious sites where those
perspectives have flourished, all the while still being clothed within (quasi-)legal language.

6. Organizing cacophony: Silence as speech management in the CAH draft

Before their submission to the ILC, the campaigners were met with discouraging reactions to their
proposals of either deleting or updating the gender definition from the CAH draft.!’” Since the
Rome Statute provided a somewhat consolidated text for crimes against humanity, it was
regarded by treaty supporters as a format that could enable quick negotiations without dis-
sension - thus mounting a particular challenge to any proposal of change.!!® Following the call
for comments and submissions to the ILC draft, the campaigners started a worldwide effort to
rally other actors (such as supportive states, UN agencies, and civil society) to elaborate sub-
missions to the Commission on the issue, as well as in organizing workshops and briefings
with activists. After such concerted efforts, the campaigners were able to gather broader
momentum for their proposals.!?®

This is visible, for instance, in the comments and observations provided by states to the treaty
draft. On that occasion, several delegations supported either the update or the complete deletion of
the gender definition.!? In multiple instances, the main arguments of the campaigners were
rehearsed, and even the same language used in the campaign was employed by state

150n the topic of expertise and legitimation of (legal) authority see M. Weber, Economy and Society (translated by K. Tribe,
2019), at 352; C. Boswell, ‘The Political Functions of Expert Knowledge: Knowledge and Legitimation in European Union
Immigration Policy’, (2008) 15 Journal of European Public Policy 471; 1. Venzke, ‘International Bureaucracies from a
Political Science Perspective — Agency, Authority and International Institutional Law’, in A. von Bogdandy et al. (eds.),
The Exercise of Public Authority by International Institutions (2010); A. Leander and T. Aalberts, ‘Introduction: The
Co-Constitution of Legal Expertise and International Security’, (2013) 26 Leiden Journal of International Law 783;
A. Littoz-Monnet, ‘Expert Knowledge as a Strategic Resource: International Bureaucrats and the Shaping of Bioethical
Standards’, (2017) 61 International Studies Quarterly 584.

U6E. Benvenisti, ‘Coalitions of the Willing and the Evolution of Informal International Law’, in C. Calliess et al. (eds.),
Coalitions of the willing: avantgarde or threat? (2007); J. Von Bernstorff, ‘Procedures of Decision-Making and the Role of
Law in International Organizations’, (2008) 9 German Law Journal 1939; C. Blake, ‘Normative Instruments in
International Human Rights Law: Locating the General Comment’, (NYU School of Law, Center for Human Rights and
Global Justice Working Paper 17/2008, 2008); I. Johnstone, ‘Law-Making through the Operational Activities of
International Organizations’, (2008) 40 George Washington International Law Review 87; N. Reiners, ‘Transnational
Lawmaking Coalitions for Human Rights’, (Doctoral Dissertation, Universitit Potsdam 2017).

"7Davis and Bradley, supra note 97, at 8.

18 Again, I thank one of the anonymous reviewers for indicating this point. See also Davis and Bradley, supra note 97, at 8.

Ibid., at 20.

120The countries were: Argentina, Belgium, Bosnia and Herzegovina, Brazil, Canada, Chile, Costa Rica, El Salvador, Estonia,
Liechtenstein, Malta, New Zealand, the Nordic Countries (Denmark, Finland, Iceland, Norway, and Sweden), the United
Kingdom, and Uruguay. See International Law Commission, ‘Crimes against Humanity - Comments and Observations
Received from Governments, International Organisations and Others’, UN Doc. A/CN.4/726 (2019), at 30-55.
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representatives.'?! However, states’ responses seemed generally more inclined to update the defi-
nition, with only a few countries specifically asking to drop the definition of gender completely.'??

In the discussion among ILC members, the deletion was more broadly accepted, following the
lead of the Special Rapporteur on crimes against humanity, Mr. Sean Murphy. In his fourth report,
the Special Rapporteur revised the draft text and decided to delete the definition of the term
altogether.'?® For that deletion, he asked ‘whether it is necessary or appropriate to impose the
same definition on all States for the purpose of their national laws regarding crimes against
humanity’.!** By citing a report from the independent expert on protection against violence
and discrimination based on sexual orientation and gender identity, Mr. Murphy highlighted
the vast differences in the concepts of gender identities across the world, which not only go beyond
men and women, but are also a result of the diversity of cultural traditions around the globe.'**

When discussing the Fourth Report, ILC members widely agreed to delete the Rome Statute
gender definition — but often with caveats. During the 3453 meeting of the Commission, Mr.
Murase, for instance, affirmed that the ICC definition did not reflect current developments in
IHRL. He further noted that, although amendment would be more desirable than deletion,
‘the issue [of gender] was an evolving one’.!?® This way, he considered that leaving the term unde-
fined should not be regarded as a ‘negative response from the Commission, but as a positive action
aimed at removing obstacles to the healthy future development of international law on the issue of
gender’.!?’

In the 3454 meeting, Mr. Park supported the deletion of the ICC definition, arguing that it no
longer reflected the development of the concept and that it could improperly limit the scope of the
protection against persecution.'”® Nevertheless, he still indicated the need for the omission to be
adequately explained by the Special Rapporteur should the Commission agree to it.!*’ In his inter-
vention, Mr. Wood affirmed that ‘unless there was a pressing need to make changes, the
Commission should not depart from the language used in earlier, widely accepted conventions’,
since this could ‘lead to uncertainty by appearing to call into question the accepted understanding
of existing provisions’.!** However, he found that there was a strong case for the deletion of the
gender definition and accepted it.!*! Likewise, Mr. Rajput demonstrated an uneasiness with inno-
vations in the CAH draft. He found, however, that there was enough clarity in the deletion of the
gender definition, even if in contrast with the already established Rome Statute provision.'*?

During the 3455 meeting, Ms. Lehto considered it relevant to expand the grounds protected
from persecution, including gender identity and sex characteristics.!*® She also supported the

121Gee, for example, the commentary from Bosnia and Herzegovina — which classified the Rome definition as ‘outdated’ and
‘opaque’ (ibid., at 32).

122Brazil and Canada supported the deletion. Chile proposed either the update or deletion. The UK argued that the
definition should be dropped, but that states could, if necessary, negotiate a new one should the CAH advance further into
state negotiations. All of the other countries proposed an update, revision or amendment of the definition. See ibid.,
at 32-3, 35-6, 53.

123UN Doc. A/CN.4/725 (2019), supra note 9, at 43, paras. 101-3.

1241bid.

125Tbid.

126International Law Commission, ‘Provisional Summary Record of the 3453rd Meeting, 71st Session’, UN Doc. A/CN.4/
SR.3453 (2019), at 10.

127Tbid.

28International Law Commission, ‘Provisional Summary Record of the 3454th Meeting, 71% Session’, UN Doc. A/CN.4/
SR.3454 (2019), at 6.

129bid.

Ibid., at 13.

B1bid.

21bid,, at 14.

33International Law Commission, ‘Provisional Summary Record of the 3455th Meeting, 71% Session’, UN Doc. A/CN.4/
SR.3455 (2019), at 4.
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deletion of the Rome Statute definition, arguing it had already been contested at the time it was
adopted, was ‘blatantly outdated’, and did not comport to the current understandings of the
term.'** She noted, however, that while providing a more updated version for the definition
was ideal, the deletion was agreeable as a ‘practical’ solution.!* Mr. Nguyen also supported
the deletion of a gender definition from the CAH draft, arguing that the ICC definition had
not kept up with the recent developments in IHRL.!*® Mr. Nolte also supported the deletion, not-
ing, however, that the commentary should clarify that the interpretation of the term should be
made in accordance with IL, especially IHRL."’

In the 3456'" meeting, Ms. Galvio Teles aligned herself with the position brought by Ms. Lehto,
agreeing that deletion of the definition was a ‘pragmatic solution’.!*®* Mr. Hmoud also agreed with
the deletion of the ICC definition, arguing that mirroring its limitations would be ‘both inoperable
and unjust’.!* Mr. Reinisch explained that he was ‘generally in favour of adhering as closely as
possible to the wording of the [Rome Statute]’, but that the reasons presented by the Special
Rapporteur had made a convincing case for deleting the gender definition.!*

As to the 3457'" meeting, Mr. Saboia argued that the deletion of the definition altogether was a
pragmatic — but not ideal - solution. He also advanced that if the term were to be left undefined, a
proper explanation in the commentary should highlight the ‘concerns that existed in most socie-
ties regarding the situation of lesbian, gay, bisexual and transgender persons’.'*! Ms. Oral accepted
the deletion and supported that the draft articles should reflect current realities and be flexible to
enable the evolutive process of international law.!*> Ms. Escobar Herndndez unequivocally
supported the deletion of the definition, arguing it was ‘totally baseless and out of step with
current social reality and the legislation of a good number of States that had a different under-
standing of the concept’.!*? She further argued that defining the term would be extremely diffi-
cult and pointless, especially given the ongoing addition of new categories to be protected under
gender concerns.'** In the 3458'" meeting, Mr. Jalloh noted that while a more modern definition
of gender was preferable, he could fully endorse the Special Rapporteur’s deletion proposal.'*®
The Chair, Mr. Sturma, also agreed with the deletion, noting that the definition had been the
result of compromise during the Rome Conference and agreed it should not be re-employed in
the draft.!*

What these excerpts demonstrate is that, very much like the campaigners, state representatives
and ILC members regarded the deletion as a viable — but not necessarily the best — solution.
Here the positions are much more cautious and preoccupied with making the multiple social
meanings of gender more precise or at least more detailed. While states seemed to generally
favour an update for the term, ILC members seemed more open to the deletion. However, this
deletion for the ILC does not necessarily represent a move to resist limiting definitions or to
assert gender as a category that speaks for itself. Instead, ILC members entertained the

341bid., at 5.

5Tbid.

36Ibid., at 7.

1371bid., at 11.

138International Law Commission, ‘Provisional Summary Record of the 3456th Meeting, 71 Session’, UN Doc. A/CN.4/
SR.3456 (2019), at 3.

391bid., at 6.

140Tbid., at 8.

“nternational Law Commission, ‘Provisional Summary Record of the 3457th Meeting, 71% Session’, UN Doc. A/CN.4/
SR.3457 (2019), at 11.

bid., at 12-13.

1bid., at 14.

M44bid.

“SInternational Law Commission, ‘Provisional Summary Record of the 3458th Meeting, 71% Session’, UN Doc. A/CN.4/
SR.3458 (2019), at 11.

461bid., at 15.
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deletion as a pragmatic or practical solution either due to the term’s historical evolution and
social contingency, its contentiousness back in the Rome Conference, or yet because it would
be impractical to impose a single gender definition for a treaty designed to be applied and
implemented by national jurisdictions.

This non-definition then comes as a strategic device of lending an aura of inclusivity to the
convention’s conceptualization of gender, one that allows a more ambiguous space for the term
to remain mobile to its different (state) users. By not engaging with a working definition for the
term, it avoids the contentious route of electing a fixed definition of a contested concept, thus
preventing a possible cacophony in the negotiations or later in the adoption and implementation
of the convention. Moreover, by characterizing multiple interpretations as inherent to the term,
this non-definition encodes into the core of the concept the capacity to incorporate a wide range of
different interpretations and understandings. Silence then acts here as a co-ordinator of contes-
tation and heterogeneity, creating a seemingly ‘democratizing’ and ‘inclusive’ space where (legal)
dissent and disorder are avoided at all costs.

In the long run, however, this can harbour potential risks for the critical edge of dissentient
voices. As already explained, incorporation comes with a price: one that often muftles radical dif-
ference so it can be included in a dominant core. Particularly in a discipline and practice where
more subversive conceptualizations of gender are constantly dismissed or under attack,'*’ this
may further subdue the critical potential of progressive gender thinking and theorizings, especially
of those that have not been well internalized or accepted into the discursive frames of interna-
tional law.

7. Conclusion

This article sought to expand the understandings of silence in IL by using as a case study the
negotiations of a non-definition for gender both in the Rome Statute and in the CAH draft.
While silence is understood in international law mainly in its non-active roles, this article departed
from a curiosity as to how silence can also be employed for more active functions, namely as a
device for resistance and as a mechanism for managing disagreement. By exploring such roles for
silence, the examinations of this article have led to deeper understandings of legality and law-
making in international (criminal) law more broadly.

First, by looking at silence as a tool for resistance, this study has examined its subversive legal-
political potential. By proposing a silence in issues where clarity in the law circumscribes law-
making activities to the voices, interpellation, or mediation of states, actors can defy the dominant
and homogenizing culture of (public sovereign) speech in IL. In this regard, actors can break with
a subalternity scheme that does not out-shout them but demands a response through narrow
channels of communication that make an autonomous response virtually impossible. To demon-
strate this, the case of the campaign led by feminist activists, academics, and UN independent

M7A relevant example of this is the recent partially dissenting opinion issued by Elizabeth Odio Benito in the Vicky
Hernandez v. Honduras case at the Inter-American Court of Human Rights. There, she argues against the application of
the Belém do Pard Convention to protecting trans women against gendered violence (without, however, foreclosing their
protection under other human rights instruments). She does so by drawing a stark division between ‘biological women’
and ‘trans women’ on the basis that ‘sex’ would be irrefutable, further defending that the subject of feminism is the first group.
If Judge Odio Benito, considered as one of the major feminist figures in international law, propels forward trans-exclusionary
ideas that are so contrary to many theoretical and political developments in queer and feminist critique over the past decades,
one is left to wonder how much more averse the international juridical field may be to such theoretical and political thinking.
See Vicky Herndndez et al. v. Honduras, Merits, Reparations and Costs, Judgment of 26 March 2021, Series C no. 422
(Judge Odio Benito, Dissenting Opinion), esp. at 1, para. 4; at 2, para. 6; at 3, paras. 12-13 and 15. For discussions on
international law and its resistance to queer perspectives see also Otto, supra note 4; T. P. Paige, ‘The Maintenance of
International Peace and Security Heteronormativity’, in D. Otto (ed.), Queering International Law: Possibilities, Alliances,
Complicities, Risks (2018), 91.
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experts for the non-definition of gender was particularly illuminating. It enabled a more profound
look into how silence can be employed strategically to break with limiting moulds of discourse.
In that regard, by proposing a non-definition of gender to be interpreted in light of relevant devel-
opments in IHRL, campaigners were able to include a concept of gender in the CAH draft that
spoke to their concerns. At the same time, the ambiguous silence enclosing this non-definition
pre-emptively foreclosed a powerful counterargument: one that could dismiss this proposal by
claiming it would be incongruous to have a ‘human rights definition’ in a draft convention that
predominantly caters to ICL. Silence thus provided a strategic and ambiguous space for legal
innovation and inclusion, even among the limitations particular to international (criminal)
law-making.

Second, by looking at silence as a mechanism for managing disagreement, this study has ven-
tured into the possible limitations of the subversive uses of silence. The ambiguity of silence, while
defiant to a dominant culture of speech, can also be a pacifying place that co-ordinates dissentient
voices by not electing one single response. It allows for the coexistence of different views, con-
struing an image of an all-encompassing whole that embraces all perspectives. The position of
states and the ILC in accepting the non-definition of gender in the CAH draft was telling in this
respect. By agreeing that heterogeneity and contestation were essential to the legal concept of gen-
der, ILC members coined the non-definition as a practical solution to avoid cacophony in the
future steps of the CAH draft. Silence served there as a pacifier of contestation and instability
in the international law-making practice, reinstating an image of order within the juridical field.

Regarding suggestions for future research, perhaps the most intriguing path forward would be
to accompany how the non-definition of gender will be progressively constructed should the
CAH draft be adopted by states as is. The resistant vacuity of the non-definition can be, of course,
co-opted for conservative purposes, especially as the CAH is to be applied through national
jurisdictions.

Nevertheless, the use of silence as resistance still has a relevant value for critical research in
international law. As explained in Section 2, silence is often met with distrust by feminist and
TWAIL scholars and activists. As demonstrated in this article, there is much more to its uses
and roles in IL. This is because the ambiguity of silence can provide a powerful avenue to defy
an adherence to dominant frames of legal discourse - frames that do not (and were never devised
to) fit the realities of subaltern peoples.

Against this background, perhaps an interesting research avenue to further explore the poten-
tial of resistant silence is within the context of transitional and international justice. As already
introduced by previous works on these fields, standing in silence in a courtroom or in justice pro-
cesses that demand verbal participation can be read as a multidimensional act of resistance.!*®
It can signify, among others, opposition to the formalism of courts and justice processes (includ-
ing their discursive frameworks), a practice that encapsulates the unspeakability of traumas, or yet
a strategy of survival.'*’ This opens up the need to better explore how processes and institutions
of global justice fail to address the needs of victims, witnesses, and survivors by foreclosing or
misinterpreting their silences. Further, it can illuminate when, how, or whether those institutions
can be reformed to allow silence to be recognized as both politically and legally relevant for global
justice.

Another fruitful research path to pursue would be to explore further instances where strategic
uses of silence may contribute to constructing more spacious rooms for subaltern voices and epis-
temologies in international law-making. Perhaps a stimulating exploration in this regard would be
concerning the definition of ‘environment’ in the proposed amendment to add the crime of

18T, A. Johnson, ‘On Silence, Sexuality and Skeletons: Reconceptualizing Narrative in Asylum Hearings’, (2011) 20
Social & Legal Studies 57; J. N. Clark, ‘Finding a Voice: Silence and Its Significance for Transitional Justice’, (2020) 29
Social & Legal Studies 355.

191bid, both.
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ecocide to the Rome Statute. While recognizing that the term has no single agreed definition in
international law — and that the ILC has even left it undefined on a previous occasion'*® - the
Independent Expert Panel for the Legal Definition of Ecocide proposed that the term ‘environ-
ment’ could be defined as ‘the earth, its biosphere, cryosphere, lithosphere, hydrosphere and
atmosphere, as well as outer space’!”! While the Panel did acknowledge that environmental
destruction has cultural impacts on Indigenous lives,'** their specific definition of ‘environment’
draws from technoscientific knowledge for its justification as an appropriate concept.'>®

However scientifically sound such a definition may be, it may run the risk of side-lining the
meanings of environment for different Indigenous epistemologies, ontologies, and cosmologies —
all of which are not fully grasped by technoscientific inquiries and languages. Against this back-
ground, there is space for further exploration of what a non-definition of environment could mean
in terms of providing a roomier definition that could accommodate the particular meanings of the
concept to different Indigenous peoples. Exploring the strategic uses of silence in international
law-making can thus open up for more careful analyses of when and how to employ
strategies against a dominant culture of speech in international law - strategies that can destabilize
oppressive limitations of what is considered as a valid legal concept and, hopefully, allow for more
radical plurality and difference.

150Stop Ecocide Foundation, ‘Independent Expert Panel for the Legal Definition of Ecocide - Commentary and Core Text’,
at 11, available at staticl.squarespace.com/static/5ca2608ab914493c64ef1f6d/t/60d1e6e604fae2201d03407f/1624368879048/
SE+Foundation+Commentary+-and-core+text+rev+-6.pdf (accessed 4 July 2022).

11bid.

132Ibid., at 8.

153They explain that their definition ‘draws upon scientific recognition of the interactions that make up the “environment™,
citing a paper published in Nature. See ibid., at 11, note 12.
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