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1.1 Introduction

The current development of Chinese law and groundbreaking reforms of
legal institutions have coincided with the strengthening of the one-party
dictatorship of the Communist Party of China (CPC) and the dominance
of illiberal policies.1 From a liberal constitutional perspective, emphasis-
ing legality on the one hand and ‘absolute’ party leadership on the other
appears contradictive. Advanced legality in the sense of the government
following a comprehensive and sophisticated set of substantive legal rules
and procedures presupposes a more rather than less autonomous legal
system. However, post-2013 political and legal developments in China
have seen the extension of the political realm into the legal, affording
greater prominence to CPC ideology and strengthening party oversight
of both the state and society.

The shift in the prevailing ideological discourse is reflected in the
CPC Central Committee Decision of the 4th Plenum of the 18th Party
Congress announced in October 2014.2 The decision emphasises con-
sistency between party leadership and socialist rule of law, as well as
party leadership of the entire process of governing the country in
accordance with law. The concomitant organisational and institutional

1 Jaques DeLisle, ‘The Rule of Law with Xi-Era Characteristics: Law for Economic Reform,
Anticorruption, and Illiberal Politics’ (2015) 20 Asia Policy, 23–29; Benjamin Liebman,
‘Legal Reform: China’s Law-Stability Paradox’ (2014) 143 Daedalus Journal of the
American Academy of Arts and Sciences, 96–109.

2 CPC Central Committee Decision concerning Several Major Issues in Comprehensively
Advancing Governing the Country According to Law (中共中央关于全面提进依法治国

若干重大问题的决定) of 23 October 2014.
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reorganisation, or recentralisation, has increasingly shifted power from
state institutions to the CPC.3 The re-emphasis on party dominance over
the law also affects the CPC’s conceptualisation of the law as less an
autonomous self-referential system of objective norms than a reflection of
the party’s will. Further, the law is perceived in such a way that its effective-
ness hinges on permanent affirmation and supervision by the CPC, and
ostensibly the people.4 In contrast to the previous rule-of-law rhetoric,
which focused on institutionalising socialist rule of law through legislative
reform, the emphasis now is on party leadership at all stages of implemen-
tation of the law.5 The ensuing deterioration of civil and political rights,
increased repression of political dissent, including far-reaching restrictions
on academic freedom, and mass internments in Xinjiang have contributed
to the tangible regression of the rule of law.6 Therefore, legal developments
in the Xi Jinping era are generally perceived outside China as subject to
unrestricted authoritarian rule that has largely sidelined legal institutions,
including the Chinese courts.

The widely discussed amendments to the Chinese Constitution in 2018
reflect these differing and contradictory development trends to a certain
extent.7 For example, the renaming of the Law Committee of the National
People’s Congress (NPC) as the Constitution and Law Committee of the
NPC signalled the introduction of a constitutionality review mechanism.
Although the scope and procedure of such review have yet to be clarified,
the amendment implies that the review mechanism will be located within
the NPC system. In addition to the review of draft bills, the aforemen-
tioned NPC committee will also be responsible for interpretations of the
constitution.8 Anotherminor constitutional amendment pointing towards
legality and institutionalisation is the replacement of ‘socialist legal system’
with ‘socialist rule of law’ in the constitution’s wording.9

3 Susan Trevaskes, ‘A Law Unto Itself: Chinese Communist Party Leadership and Yifa
zhiguo in the Xi Era’ (2018) 44 Modern China, 1–27, at 2.

4 Xiaodong Ding, ‘Law According to the Chinese Communist Party: Constitutionalism and
Socialist Rule of Law’ (2017) 43 Modern China, 322–352, at 324.

5 Trevaskes, ‘A Law Unto Itself’, at 21.
6 Eva Pils, Human Rights in China: A Social Practice in the Shadows of Authoritarianism
(Cambridge: Polity, 2018).

7 Jerome Cohen, ‘Law’s Relation to Political Power in China: A Backward Transition’ (2018)
86 Social Research: An International Quarterly, 231–251, at 232.

8 CPC Central Committee Publishes a ‘Plan for Reform of Party and State Organs’ (中共中
央印发 ‘深化党和国家机构改革方案’) of 21 March 2018.

9 Art. 32 (Preamble) Amendment of the PRC Constitution (中华人民共和国宪法修正案)
of 11 March 2018.
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Other constitutional amendments are even more salient to reinforcing
CPC dominance. For example, the revised Art. 1 incorporates the prin-
ciple of party leadership, which had previously been enshrined only in the
preamble, into the main body of the constitution, explicitly stating that
CPC leadership is the most essential attribute of socialism with Chinese
characteristics. Another amendment abolishes the term limits of the state
president and establishes the National Supervision Commission (NSC) as
a new state organ, a move that merges the anti-corruption agencies of the
party and the state.10

Despite these developments, and in contrast to the general perception
of legal regression under Xi Jinping, this volume presents a more
nuanced picture. It discusses in detail various attempts to strengthen
China’s judicial institutions and promote criminal justice reform by
drawing on legal doctrinal, political science and sociological investiga-
tions of some of the country’s most prominent, and contentious, institu-
tional and criminal procedure law issues. In so doing, it seeks to fill the
gaps in our knowledge by examining both the institutional and proced-
ural law changes affecting criminal justice. The chapters herein explore
a number of unprecedented attempts to strengthen the legality of crim-
inal procedures within a political environment that has become hostile to
the very idea of protecting the fundamental rights of the individual
through mechanisms that effectively limit state power.

This volume combines a wide range of analytical perspectives and
themes in order to investigate questions that link institutional changes
within the court system and legal environment with developments in
criminal procedure law. The first part of the book (Chapters 2–5) inves-
tigates topics that connect and contextualise institutional and procedural
aspects of the law with a focus on various actors in the judiciary and other
state and party organs. The judiciary includes not only the courts but also
the public security organs and procuratorates. The new supervision
commissions have a certain proximity to the judicial organs with regard
to their powers of investigation in corruption cases but are not generally
regarded as part of the judiciary. Although the thematic focus of the book
is the courts, it takes into account the role of these and other proximate
actors. Local governments and local people’s congresses also interact
with the courts in a horizontal power relationship, and may thus

10 Arts. 45, 52 Amendment of the PRC Constitution (中华人民共和国宪法修正案) of
11 March 2018. The amendment also established supervision commissions at the local
level under the auspices of the NSC.
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influence the outcome of criminal trials. At the same time, higher-
ranking courts interact with lower-ranking courts in a vertical power
relationship that may also affect the latter’s adjudication. Moreover,
within the court system, the relationship between trial judges on the
one hand and division chiefs, court vice presidents and adjudication
committees on the other has recently undergone changes that also have
fundamental effects on criminal trials. All of these relationships have a
bearing on the topics the authors of these chapters address.

In addition, the dynamics of institutional and procedural reform follow
larger shifts in party policy that have induced changes in the power
relationship between actors within the state judiciary and the party organs
that supervise them. As Chapters 2 and 5 demonstrate, amongst the
changes seen in the post-2013 era are recentralisation of court reform
initiatives in the top party leadership and the transfer of investigative
powers and resources from the procuratorates to the supervision commis-
sions. Chapters 2 and 3 engage with the development of court reforms from
a political science and doctrinal perspective. They contextualise the post-
2013 reforms in terms of historical development, policy shifts, rule of law
and a Chinese mode of judicialisation. Chapter 3 explains the interactions
between civil procedure reforms and institutional changes during the early
reform period. In addition to highlighting the development of the civil
procedure system as an incubator of judicial reforms, it sets out the changes
in the internal operating mechanism of the courts and the adjustment of
their position within the overall political structure of the party-state.

The Supreme People’s Court (SPC) is the most important institutional
actor linking court reform and criminal procedure reform, with the
dynamics of both grounded in the administrative and legislative func-
tions of the SPC. Those functions are distinct characteristics of China’s
highest court that are not shared by the apex courts of other jurisdictions.
Although the SPC has an important adjudicative function as an appeal
court, its legislative function has elevated it to the role of a ‘third legisla-
tor’ that exercises informal legislative powers alongside the NPC and
State Council. The SPC wields these powers through judicial interpret-
ations that are often more relevant to adjudicative practice in procedural
law than the laws passed by the NPC or its Standing Committee. At the
same time, the SPC exercises administrative powers over the entire court
system, including the design and implementation of court reforms in
cooperation with the relevant party organs. How China’s apex court
drafts judicial interpretations within the field of criminal procedure law
is the theme of Chapter 4.
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The second part of the book (Chapters 6–8) shifts the perspective to
three controversial themes of criminal procedure reform: pretrial cus-
tody review, live witness testimony in court and criminal reconciliation.
These themes are interlinked with such crucial institutional problems as
the delineation of the supervisory power of the procuratorates and
review power of the courts in criminal proceedings with regard to
pretrial measures. The power relationship amongst the courts, procur-
atorates and police (the ‘iron triangle’) is an important underlying
reason for the low number of witnesses who appear before the courts
in person during criminal trials. Furthermore, the relative institutional
weakness of the courts motivates judges to engage in lengthy negoti-
ations with victims and defendants to achieve a deal by which economic
compensation is exchanged for forgiveness. Such criminal reconcili-
ation not only serves to pacify the parties concerned but also minimises
the risk of petitions and appeals.

The final part of the book (Chapters 9 and 10) introduces two sets of
contextual factors relevant to the adjudication of criminal cases. The
first are factors situated within the administrative structure of the
judiciary, including promotion incentives for judges and prosecutors,
the informal rules guiding the daily routines of judicial staff and the
management of judicial resources, all of which can have a direct impact
on the outcome of criminal trials. The second – more remote – factors
are media and public scrutiny and court efforts to regain control of the
narrative, which play a significant role in high-profile cases. The courts
draw intense scrutiny from the state-controlled media in cases that
attract public attention but are increasingly asserting their own narra-
tives of court cases by engaging directly with the public.

The remainder of this introductory chapter mirrors the volume’s
overall structure. It begins with a review of the literature on post-2013
legal institutional reforms before turning to the context and content of
procedural law changes and court reforms. The chapter then discusses
the role of the SPC as an initiator of criminal procedure amendments
and promoter of legal institutional reform. The most significant
change in the judicial structure, that is caused by the introduction of
the supervision commissions, is examined from the perspective of
ongoing court reforms and the balance of power amongst the various
actors within the judiciary. The chapter then turns to the criminal
procedure law reforms enacted in 2012 and 2018, discussing the new
mechanism of pretrial detention, the criminal justice reform goal of
‘trial-centredness’ and criminal reconciliation in public prosecution
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cases. As the contextual factors of criminal trials often have a decisive
impact on the trial outcome, such factors as performance evaluations
of courts and judges and media scrutiny of criminal cases are subse-
quently analysed. Finally, the chapter concludes with a summary of the
key issues and findings of the volume as a whole.

1.2 Assessment of Post-2013 Chinese Court Reforms

The Chinese courts have long been regarded as pawns of the party-state:
passive, plagued by corruption, lacking in legal expertise and authority,
and dependent on local governments and local party committees.11

Research in comparative judicial politics has investigated how authori-
tarian regimes use the law and courts as instruments of governance,
why authoritarian rulers grant the courts a certain amount of decision-
making autonomy, what strategies judges apply to extend their influ-
ence and increase the autonomy of the judiciary, and how activists
challenge such regimes through court litigation. Further, many studies
have identified cases of the judicialisation of authoritarian politics.12

Given that the Chinese courts are political institutions subject to the
monitoring and control of relevant CPC organs, there appears to be
little space for their empowerment.13 However, the law has become
increasingly important as a form of guidance and a benchmark of
administrative behaviour, and the 1989 Administrative Litigation Law
afforded the courts the authority to determine the legality of adminis-
trative acts. The law’s 2014 revision extended the courts’ review power
to certain administrative acts and to abstract ‘normative documents’.14

Scholarship on court politics has also identified the intrinsically local
dynamics of judicialisation in the Chinese courts. The courts have
gained authority and expanded their jurisdiction on the basis of official
rule-of-law ideology, their indispensable role in resolving the rapidly
increasing number of legal disputes, the maintenance of social order

11 Feng Chen, Xin Xu, ‘“Active Judiciary”: Judicial Dismantling of Workers’ Collective
Action in China’ (2012) 67 China Journal, 87–107, at 89; Minxin Pei, China’s Trapped
Transition: The Limits of Developmental Autocracy (Cambridge: Harvard University
Press, 2008), 69–72.

12 Tamir Moustafa, ‘Law and Courts in Authoritarian Regimes’ (2014) 10 Annual Review of
Law and Social Science, 281–299.

13 Ling Li, ‘The Chinese Communist Party and People’s Courts: Judicial Dependence in
China’ (2016) 64 American Journal of Comparative Law, 37–74.

14 Arts. 12, 53 PRC Administrative Litigation Law (中华人民共和国行政诉讼法) of
1 November 2014.
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and the strategic use of bargaining power.15 The empowerment of local
courts in the administrative litigation arena relies on innovative tactics
that build on party support and active engagement of administrative
agencies. However, court empowerment serves primarily as a party-
state instrument to maintain social stability, which suggests that the
process of judicialisation is limited and reversible.16

Whilst the liberal perspective associates court empowerment with
stronger protection for individual liberties, greater court autonomy in
authoritarian systems has been used to sideline the opposition, maintain
the political dominance of the regime, and subvert representative dem-
ocracy and liberal rights.17 The courts become important instruments of
social control when they implement criminal law. In addition, to distance
themselves from contentious political decisions, the executive and legis-
lative organs of the state often delegate the implementation of those
decisions to the courts.18 The consequence is that the courts are trans-
formed into ‘balancing institutions’. They are left to deal with disgruntled
citizens whose grievances will not be addressed by other party-state
institutions. Granting access to the courts can thus be a means of reliev-
ing political pressure without undertaking political reforms. The courts
can also maintain the legitimacy of authoritarian leaders, as they convey
an image of constraints on arbitrary rule. However, relatively autono-
mous courts and expanded rule-of-law rhetoric can function effectively
as a legitimising ideology only if the courts enjoy genuine autonomy and
do not always side with the regime. According to what Martin Shapiro
describes as the ‘legitimacy dilemma’, the empowerment of authoritarian
courts has limitations, as genuinely independent courts will be perceived
as a threat to the political stability of the regime, which will in turn
impose stricter controls on the courts, thereby undermining their

15 Xiaohong Yu, ‘Rule of Law under (Fragmented) Authoritarianism: Explaining the
Expansion of Judicial Power in China’ (2012) Conference Paper Presented at the
Annual Meeting of the American Political Science Association.

16 Xin He, ‘Judicial Innovation and Local Politics: Judicialization of Administrative
Governance in East China’ (2013) 69 China Journal, 20–42.

17 Jothie Rajah, Authoritarian Rule of Law: Legislation, Discourse and Legitimacy in
Singapore (New York: Cambridge University Press, 2012); Martin Shapiro, ‘Courts in
Authoritarian Regimes’, in Tom Ginsburg and Tamir Moustafa (eds.), Rule by Law: The
Politics of Courts in Authoritarian Regimes (Cambridge: Cambridge University Press,
2008), 326–335.

18 Tom Ginsburg, ‘Administrative Law and the Judicial Control of Agents in Authoritarian
Regimes’, in Tom Ginsburg and Tamir Moustafa (eds.), Rule by Law: The Politics of
Courts in Authoritarian Regimes (Cambridge: Cambridge University Press, 2008), 58–72.
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autonomy.19 How the dynamics of this dilemma play out in the context of
the readjustment of the relationship between the CPC and the state under
the Xi administration is one of the questions this volume addresses.

The concentration of personal power in the hands of CPC General
Secretary Xi Jinping in the post-2013 period is generally regarded as
a return to unchecked authoritarianism that has undermined both the
law and legal institutions.20 The crackdown on human rights lawyers that
began in July 2015 is seen as an expression of disregard for the law and an
attempt to eliminate a small but politically important cohort of the legal
profession.21 Against the backdrop of party-state centralisation,
reinforced party dominance and increasingly illiberal policies, the cur-
rent Chinese leadership has nonetheless advanced significant reforms of
the judicial system. The somewhat counterintuitive result is that the
Chinese courts currently enjoy a level of autonomy unprecedented in
PRC history.22 The post-2013 judicial reforms and introduction of super-
vision commissions have far-reaching implications for the constitutional
status of the courts and the division of powers amongst the judiciary and
other organs of the party-state.

Thus far, only a few scholars have discussed the empowerment of legal
institutions and changes in the role of law in the post-2013 period.
A relatively critical account is offered by Ling Li, who analyses the integra-
tion of politics and law into the institutional architecture of the courts. She
argues that the CPC retains supreme authority over the interpretation,
application and enforcement of law through its institutional control of the
courts. As the party can potentially exercise its decision-making power in
any court case, the courts do not possess genuine judicial autonomy
because the very existence of the non-political space in which they enjoy
wide discretion is conditioned on their lack of capacity to behave autono-
mously in relation to the party.23 Hualing Fu offers a more differentiated

19 Shapiro, ‘Courts in Authoritarian Regimes’.
20 Carl Minzner, End of an Era: How China’s Authoritarian Revival Is Undermining Its Rise

(New York: Oxford University Press, 2018); Sarah Biddulph, The Stability Imperative:
Human Rights and Law in China (Vancouver: University of British Columbia Press,
2016).

21 Eva Pils, ‘China’s Turn to Public Repression: The Case of the 709 Crackdown on Human
Rights Lawyers’ (2018) 3 China Law and Society Review, 1–47.

22 Taisu Zhang and Tom Ginsburg, ‘Legality in Contemporary Chinese Politics’ (2018) Yale
Law School, Public Law Research Paper No. 657.

23 Ling Li, ‘Political–Legal Order and the Curious Double Character of China’s Courts’
(2019) 6 Asian Journal of Law and Society, 19–39; Li, ‘Chinese Communist Party and
People’s Courts’, 37–74.
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view of the post-2013 changes in legal institutions. He draws on Fraenkel’s
dual-state theory, according towhich authoritarian leaders rule in line with
political expedience, leaving conventional matters to regular legal rules. Fu
argues that the CPC has expanded and consolidated its prerogative to
resolve politically sensitive issues through extra-legal methods. According
to Fu, matters relating to the media, religion and ethnic affairs are in
principle no longer governed by state law or state institutions. Instead,
they have become effectively controlled by the prerogative of the extra-
legal party-state. The dual-state logic implies that a legal system can
continue to grow in institutionalisation and sophistication but still remain
a semi-autonomous legal system within the parameters set by the party.
The law is essentially used to empower the party-state and legitimise party
rule. It is for this reason that previously extra-legal repressive measures
have been formally and publicly legalised.24

Taisu Zhang and Tom Ginsburg interpret both the 2018 constitutional
amendment and court reforms since 2013 as a turn towards legality. They
argue that judicial reforms have empowered the courts vis-à-vis other
party-state actors and subjected party power to legal authorisation.
According to these authors, China’s political system has become increas-
ingly illiberal and centralised not by ignoring formal legal regulations but
bymaking use of the organisational and legitimising capacity of the law. In
their view, the new centralised, top-down mode of governance and grow-
ing popular demands for legality have prompted the party leadership to
embrace legality, adhere to legal procedures and strengthen legal
institutions.25 Xiaohong Yu describes the courts as underestimated self-
interested bureaucratic institutions. She argues that the local courts have
strategically expanded their jurisdiction in handling administrative law
cases and that such judicialisation will remain entrenched as long as the
party-state maintains and benefits from a high degree of fragmentation
within the system. The courts make strategic use of the discrepancy
between the local party-state and higher-level courts. Yu further argues
that fragmentation of the judiciary benefits CPC rule, as it induces political
deadlocks that only the party can effectively resolve. This dynamic implies
that fragmentation facilitates both the expansion of judicial power and de-
judicialisation of the party apparatus in the political–legal system.26

24 Hualing Fu, ‘Duality and China’s Struggle for Legal Autonomy’ (2019) (1) China
Perspectives, 3–9.

25 Zhang and Ginsburg, ‘Legality in Contemporary Chinese Politics’.
26 Yu, ‘Rule of Law under (Fragmented) Authoritarianism’.
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The variety of scholarly views on China’s court reforms range from
the denial of judicial decision-making autonomy owing to potential
political interference in any given court case to the expansion of court
competence through the courts’ active self-empowerment. The argu-
ments that occupy a middle ground either see a shrinking sphere
governed by an increasingly differentiated legal system combined
with an expanding extra-legal realm or emphasise an overall institu-
tionalisation that encompasses both the state and an increasingly dom-
inant and visible party.

1.3 Context and Content of Post-2013 Court Reforms

From the beginning of the reform and opening period in 1978 until 2003,
judicial reforms were initiated and implemented primarily by the judicial
organs themselves, the SPC and Supreme People’s Procuratorate (SPP) in
particular. These pre-2003 reforms were oriented towards the rule-of-law
courts of liberal democracies but remained departmental, and in the
course of their implementation led to institutional conflicts. Amongst
the reforms were the refinement of trial procedures and establishment of
administrative litigation and administrative law divisions in the courts.27

Further, the Judges Law and Law on Procurators introduced new profes-
sional standards for judges and procurators, respectively.28 Although the
courts remained subject to interference by a wide range of actors, who
could often successfully challenge court decisions, they gradually
expanded their sphere of influence. They gained strength in relation to
local administrative agencies by applying such tactics as seeking support
from a court adjudication committee, the highest collective decision-
making organ of a court, or from a higher court. The courts also benefited
from the lack of legal expertise and passivity of the people’s congresses at
various levels. The courts even developed de facto review power by
adopting the SPC-backed practice of refraining from applying local
legislation they held to be in violation of national law.29 In addition,
the widespread view that the judiciary played a significant role in

27 Susan Trevaskes, ‘Political Ideology, the Party, and Politicking: Justice System Reform in
China’ (2011) 37 Modern China, 315–344.

28 PRC Judges Law (中华人民共和国法官法) and PRC Public Procurators Law (中华人民

共和国检察官法), both adopted at the 12th session of the 8th National People’s Congress
on 28 February 1995, revised in 2001 and 2017.

29 Xiaohong Yu, ‘The Meandering Path of Judicial Reform with Chinese Characteristics’,
Chapter 2 of this volume.
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economic growth allowed them to expand their powers in relation to
other party-state actors. Finally, an increasing caseload, the professional-
isation of court personnel and the strategic manoeuvring of judges all
enhanced the authority of the courts.

The ‘coordination phase’ of judicial reforms began in 2003 with the
merger of the Central Office of Judicial Reform into the Central
Political–Legal Committee (CPLC). The CPLC then took over the
control of the judicial reform process from the SPC and SPP. Under
the Hu Jintao administration, court reforms were regarded as regress-
ing when the courts were pushed to turn to mediation to reinforce their
bond with the ‘masses’ instead of applying the law according to pre-
scribed procedures. The social stability concerns of the CPC leadership
and ideological emphasis on the close ties between the party-state and
the masses led to the further politicisation of the judiciary.30 Party
ideology emphasised that law enforcement personnel should be com-
mitted to the organic synthesis of ‘upholding party leadership, letting
the people be masters of the country and ruling the country according
to law’.31 Under the reign of Politburo Standing Committee member
Zhou Yongkang as CPLC secretary (2007–2012), judicial policies
required judges to be responsive to popular demands and to consider
the social and political consequences of their decisions. Judges were
even asked to replace law-based adjudication with court mediation to
better serve the aim of social stability.32 This judicial policy set new
performance incentives for judges that prioritised mediated cases over
adjudicated cases. Commentators have termed this emphasis on the
populist elements of dispute resolution a ‘turn against law’ or ‘return to
populist legality’.33

When Xi Jinping took the helm in 2013, court reforms entered a new
phase characterised by the direct involvement of the Politburo and CPC
Central Committee. Between 2014 and 2015, 13 of the 19 plenary sessions
of the CPC Central Leading Group for Deepening Overall Reform

30 Willy Lam, ‘The Politicisation of China’s Law-Enforcement and Judicial Apparatus’
(2009) (2) China Perspectives, 42–51.

31 Hu Jintao (胡锦涛), ‘Steadfastly Creating a New Situation for the Political and Legal
Work in China (扎扎实实开创我国政法工作新局面)’ of 25 December 2007.

32 Liebman, ‘China’s Law-Stability Paradox’, at 102–103.
33 Carl Minzner, ‘China’s Turn against Law’ (2011) 59 American Journal of Comparative

Law, 935–984; Benjamin Liebman, ‘AReturn to Populist Legality? Historical Legacies and
Legal Reform’, in Sebastian Heilmann and Elizabeth Perry (eds.), Mao’s Invisible Hand:
The Political Foundations of Adaptive Governance in China (Cambridge: Harvard
University Press, 2011), 165–200.
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involved the issue of court reforms.34 Under Xi, those reforms have
returned to the idea of rule-based governance, brought the court system
back to the centre of dispute resolution, and emphasised professionalism,
autonomous decision-making, the transparency and accountability of
judges, and centralisation of the judiciary. The Decision on Governing
the Country According to Law of the 4th Plenum, attempts at the
normative regulation of inner-party affairs by strengthening rule-based
governance and the October 2018 amendment of the People’s Court
Organisation Law all underscore the regime’s efforts to formalise legal
procedures and strengthen legality.35 The 4th Plenum Decision of 2014
and 3rd Plenum Decision of 2013 are particularly significant, as they
outline a comprehensive set of court and criminal justice reform goals
that serve as the core legitimisation of the post-2013 reforms. Those goals
include, amongst others, the exercise of judicial and prosecutorial powers
independently and in accordance with law, the separation of court and
administrative jurisdiction, the reform of adjudication committees and
greater transparency.36

Amongst the initial results of the post-2013 reformmeasures are a sharp
decline in the court mediation rate and unprecedented growth in the
number of administrative litigation cases.37 These reforms have taken
a more radical turn than those passed under preceding administrations,
as a vast range of measures have been introduced to render judges and the
courts less susceptible to local government interference and increase the
efficiency of the judiciary. The strengthening of the courts as professional,
autonomous arbitrators of legal disputes was effected through both
a centralised judicial authority and controlled experimental reform meas-
ures at the local level. However, although the reform measures envisage
stronger courts, they do not imply weaker party oversight of the judiciary.38

34 Anthony Li, ‘Centralisation of Power in the Pursuit of Law-Based Governance’ (2016) (2)
China Perspectives, 63–68.

35 CPC Central Committee Decision on Some Important Questions concerning the
Comprehensive Advancement of Ruling the Country According to Law (中共中央关
于全面推进依法治国若干重大问题的决定) of 23 October 2014; PRC People’s Courts
Organisation Law (中华人民共和国人民法院组织法) of 26 October 2018.

36 Decision of the Central Committee of the Communist Party of China on Some Major
Issues concerning Comprehensively Deepening the Reform (中共中央关于全面深化改

革若干重大问题的决定) of 12 November 2013.
37 2015 SPC Working Report (最高人民法院工作报告) of 20 March 2016.
38 Susan Finder, ‘China’s Master Plan for Remaking Its Courts: Analyzing the Supreme

People’s Court’s Outline for Reforming China’s Courts’,Diplomat, 26March 2015, http://
thediplomat.com/2015/03/chinas-master-plan-for-remaking-its-courts/ (last accessed
6 November 2020).
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The joint cornerstone of the post-2013 court reforms is the transfer
of power over court budget plans and personnel from local govern-
ments to provincial governments and the establishment of courts
whose jurisdictions cross several administrative districts.39 For
example, regional divisions (circuit tribunals) of the SPC with cross-
provincial jurisdiction have also been established.40 Further, dedicated
intellectual property courts in Beijing, Shanghai and Guangzhou have
been created to cater to the needs of China’s high-tech and creative
industries and to promote further specialisation and professionalisa-
tion amongst judges.41

Another development is that the case filing system that gave the
courts some discretion over case acceptance has been replaced by
a registration system that compels them to register cases without any
preliminary examination of their merits.42 This measure has both
increased the number of court cases and facilitated greater access to
justice. Between 2014 and 2015, the overall number of cases accepted by
the Chinese courts rose by 24.7 per cent to more than 19 million.43 The
total number accepted by the local courts rose by 58.6 per cent during
the five-year period from 2013 to 2017.44 In 2014, the SPC established
an open-access database with the stated aim of making all court deci-
sions at all four levels of the courts publicly available.45 The SPC further
requires that all court hearings be videotaped, with the videos stored in

39 SPC Opinion concerning Comprehensive Deepening the Reform of People’s Courts: The
4th Five-Year Reform Plan of the People’s Court 2014–2018 (最高人民法院关于全面深
化人民法院改革的意见：人民法院第四个五年改革纲要2014–2018) of 4 February
2015; Weimin Zuo (左卫民), ‘Reflections on the Reform of a Unified Provincial
Administration of Judicial Appointments in Local Courts (省级统管地方法院法官任
用改革审思)’ (2015) 4 Chinese Journal of Law (法学研究), 23–40.

40 Guoqiang Zhai (翟国强), ‘How to Establish Courts with Jurisdictions Exceeding
Administrative Districts: From the Perspective of Constitutional Hermeneutics (跨行政

区划人民法院如何设立：一个宪法解释学的视角)’ (2016) 5 Studies in Law and
Business (法商研究), 3–9.

41 Shulan Li (黎淑兰), ‘On the Structure and Practice of the New Situation of the Specialized
Intellectual Property Adjudication (论知识产权专业化审判新格局的构建与实现)’
(2015) 10 Journal of Law Application (法律适用), 13–17.

42 Yongdi Lu (陆永棣), ‘From a Case Filing Review System to a Case Filing Registration
System: The Judicial Role of Courts in Social Transformation (从立案审查到立案登

记：法院在社会转型的司法用色)’ (2016) 2 China Legal Science (中国法学), 204–224.
43 2015 SPC Working Report (最高人民法院工作报告) of 20 March 2016.
44 2017 SPC Working Report (最高人民法院工作报告) of 9 March 2018.
45 SPC Regulations concerning the Online Publication of Decision Documents of

People’s Courts (最高人民法院关于人民法院在互联网公布裁判文书的规定) of
13 November 2013.
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a database, which is not publicly accessible.46 The open-access court
decision database affects the position of individual judges with regard to
accountability and performance evaluation, as well as the rights of
individuals as parties to trials. Greater access to judicial information
has also had an impact on relations amongst the courts, the media and
the public.47 However, the court decision database’s selectivity and the
incomplete data therein pose challenges for quantitative research based
on the available data.48

Moves have also been made in the post-2013 period to increase the
compensation judges receive and to improve personnel recruitment.
Both have been achieved by detaching judges’ salaries from the standard
government employee schedule, thereby increasing their salaries by
50 per cent.49 There are also plans to shift to a hearing-centred proced-
ural system and to reform the internal organisation of the courts, includ-
ing adjudication committees. Court management reforms and the reform
of specific work and approval processes within the courts have rendered
individual judges and collegiate panels more autonomous, as they no
longer need to seek approval for their decisions from more senior judges
such as division chiefs. According to the revised Court Organisation Law,
decisions taken by adjudication committees have to be disclosed in the
court decisions of the individual judges or collegiate panels on which the
former decisions are binding. Committee members are also now held
responsible for committee decisions.50

Another set of reforms is aimed at centralising the court system and
protecting the courts from undue influence by local governments. The
aforementioned transfer of power over court budget plans to provincial-
level governments and the establishment of courts whose jurisdictions
span several administrative districts are also intended to promote

46 Xin Xu (徐昕), YanhaoHuang (黄艳好) and XiaotangWang (汪小棠), ‘Report on Judicial
Reforms in China (2015) (中国司法改革年度报告(2015))’ (2016) 34 Tribune of Political
Science and Law (政法论坛), 104–119.

47 Björn Ahl and Daniel Sprick, ‘Towards Judicial Transparency in China: The New Public
Access Database for Court Decisions’ (2018) 32 China Information, 3–22.

48 Björn Ahl, Lidong Cai and Chao Xi, ‘Data-Driven Approaches to Studying Chinese
Judicial Practice: Opportunities, Challenges, and Issues’ (2019) 19 China Review, 1–14.

49 Yulin Fu, ‘Dimensions and Contradictions of Judicial Reforms in China’, Chapter 3 in
this volume.

50 Art. 39 PRC People’s Courts Organisation Law (中华人民共和国人民法院组织法) of
26 October 2018; Notice of the SPC on Issuing the Implementation Opinion on Reforming
and Improving the Adjudication Committee System of the People’s Court (最高人民法院关
于改革和完善人民法院审判委员会制度的实施意见) of 1 November 2010.
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centralisation of the judiciary.51 To complement the separation of courts
from local governments, important decisions concerning judicial per-
sonnel have also been placed in the hands of provincial-level govern-
ments. Further, vetting of the professional expertise of judges has been
placed in the hands of judicial councils established by provincial govern-
ments in conjunction with provincial-level high courts.52 The result of
such vetting has been a roughly 40 per cent reduction in the number of
full-time judges, with less qualified and junior judges assigned posts as
assistant judges or clerks.53 The newly established judicial councils are
also involved in the selection process. Their membership comprises
members of the relevant political–legal committees and CPC organisa-
tion departments, judges, procurators, People’s Congress deputies, mem-
bers of government departments in charge of personnel issues, law
professors and lawyers.54 Bringing court budgets and local court person-
nel issues under provincial-level control follows the tradition of soft-
centralisation, which is aimed at countering local protectionism and
avoiding the costs of centralising such competences at the national
level.55 However, there is huge regional variation in the implementation
of these reforms. Only a few provinces have opted for total provincial
control of court finances, with most retaining local government finan-
cing. Hence, the impact of soft-centralisation on the autonomy of local
court decision-making remains unclear.56 Further, the lack of horizontal
supervision of the courts by local governments may also have negative
repercussions. Finally, the constitutional implications of shifting

51 Para. 2 SPC Opinion on Comprehensively Deepening the Reform of People’s Courts:
Fourth Five-Year ReformOutline for the People’s Courts (2014–2018) (最高人民法院关
于全面深化人民法院改革的意见：人民法院第四个五年改革纲要 (2014–2018)) of
4 February 2015.

52 Weimin Zuo (左卫民), ‘Reflections on the Reform of a Unified Provincial Administration
of Judicial Appointments in Local Courts (省级统管地方法院法官任用改革审思)’
(2015) 4 Chinese Journal of Law (法学研究), 23–40.

53 Yulin Fu, ‘Dimensions and Contradictions of Judicial Reforms in China’, Chapter 3 of
this volume.

54 Daocai Hu (胡道才), ‘The Key Breakthrough in Deepening the Reform of Judicial System
Is Provincial Unified Control over the Appointment of Local Judges (地方法院法官选任

权由省级统管是深化司法体制改革的突破口)’ (2013) 17 People’s Judicature (人民司

法), 45–48.
55 Andrew Mertha, ‘China’s “Soft” Centralization: Shifting Tiao/Kuai Authority Relations’

(2005) 184 China Quarterly, 791–810.
56 Feng Jiang (姜峰), ‘Judicial Reforms from the Perspective of Central–Local Relations:

Driving Forces and Challenges (央地关系视角下的司法改革：动力与挑战)’ (2016) 4
China Legal Science (中国法学), 127–142.
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decision-making powers to provincial-level judicial councils have also yet
to be taken fully into account.

Drawing on empirical data, Xiaohong Yu holds in her chapter
entitled ‘The Meandering Path of Judicial Reform with Chinese
Characteristics’ (Chapter 2) that greater judicial transparency, the
personnel and supervision reforms, and soft-centralisation have
together induced power shifts amongst the judicial organs, disrupted
the previous reform path and led to deeper fragmentation. Whilst
fragmentation of the judicial system in general benefits the coordin-
ation power of the CPC, the consequences of this new, deeper, frag-
mentation remain largely unclear because the dynamic empowers
a number of different, and competing, party agents. Yu’s discussion
focuses on five distinctive features of China’s judicial reforms: the
return of judicial populism, which has been transformed from crude
mass-line rhetoric into far-reaching transparency measures and lay
participation in court trials; the selective adoption of Western models,
which has placed the indigenous Chinese experience at the centre,
along with greater reliance on technology and data-driven innovations;
a dispute resolution system that attempts to strike a balance amongst
adjudication, mediation, arbitration and petitioning; cycles of decen-
tralisation and centralisation; and CPC leadership of the court reform
process.

In ‘Dimensions and Contradictions of Judicial Reforms in China’
(Chapter 3), Yulin Fu argues that the country’s procedural law reforms
have empowered the parties to a trial in relation to the courts and
expanded their procedural rights. As a by-product of procedural
reforms, the concepts of judicial independence and a neutral, passive
judiciary have become entrenched in scholarly discourse criticising the
practice of deciding cases through adjudication committees, requiring
the approval of court decisions by court presidents and the issuance of
instructions by higher-level courts on the handling of specific cases by
the lower courts. Fu’s chapter further discusses the operating mechan-
isms of judicial power that have adjusted the distinct roles of trial
judges and court leaders, as well as the reform measures aimed at
changing the courts’ status within the political structure, their rela-
tionship with local governments in particular. She holds that the
transformation of mechanisms based on administrative hierarchy
into mechanisms of trial accountability, according to which the judges
assigned to a case exercise their judicial power independently, has
encountered severe structural obstacles in practice. As the courts
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operate according to both a legal and political logic, judicial reforms
need to take both logics into account to be successfully implemented,
she argues. The reforms have transferred the power to intervene in
specific cases from court presidents to adjudication committees and
delineated the boundaries and ensuing responsibilities between ordin-
ary adjudication by judges and collegiate panels on the one hand and
adjudication committees on the other. Although judges have been
granted broader decision-making powers, the pressure they face has
increased without a sufficient increase in salary and protection, which
has made the judiciary less attractive to legal professionals.

1.4 Supreme People’s Court as Reform Initiator and Legislator

The SPC is heavily involved in drafting and implementing reform plans
for the court system, which gives it substantial control over the overall
direction and specific measures of court reforms.57 The SPC has, accord-
ingly, received increased academic attention in the past few years. The
most recent literature emphasises that the SPC is not only subordinate to
the CPLC but also an institution attempting to further its long-term
interest in a professional judiciary. Scholars have observed that the SPC
has become a relatively autonomous policymaking organisation that is
driven by a combination of activism and professional values.58 Its insti-
tutional self-interest seems to be as influential as or even more influential
than the directives of the CPC leadership or legal reform ideologies.59 In
addition to its adjudicative function, which includes conducting manda-
tory death penalty reviews and deciding appeal cases and cases in which
the SPP has filed a procuratorial protest against a court decision,60 the
SPC also has a legislative function in that it adopts abstract judicial
interpretations that have the force of law.61 The highest Chinese court
further elevates certain court decisions to the status of guiding cases,
which carry factual binding force for the lower courts in deciding similar

57 Björn Ahl, ‘Judicialization in Authoritarian Regimes: The Expansion of Powers of the
Chinese Supreme People’s Court’ (2019) 17 International Journal of Constitutional Law,
252–277.

58 Eric C. Ip, ‘The Supreme People’s Court and the Political Economy of Judicial
Empowerment in Contemporary China’ (2011) 24 Columbia Journal of Asian Law,
367–435, at 374–375.

59 Taisu Zhang, ‘The Pragmatic Court: Reinterpreting the Supreme People’s Court of China’
(2012) 25 Columbia Journal of Asian Law, 1–61, at 1.

60 Art. 31 No. 2 and No. 3, Art. 12 of the 2006 People’s Court Organisation Law.
61 Art. 5 SPC Regulations on Judicial Interpretations.
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cases.62 The Court Organisation Law stipulates that ‘the SPC conducts
interpretations with regard to problems of the specific application of laws
and decrees in the process of adjudication’.63 The 2015 revision of the
PRC Legislation Law introduces a new provision mandating that inter-
pretations pertaining to adjudication work must be aimed primarily at
specific legal provisions and conform to the purpose, principles and
original intent of the legislation in question.64 However, neither the
constitution nor laws contain express authorisation for the SPC to
adopt abstract legal norms in the form of supplementary legislation.
Although the SPC has proceeded with CPC approval, the expansion of
its competence into the legislative realm has no formal legal basis.65

With respect to institutional and criminal procedure reforms, the
SPC’s legislative power to adopt judicial interpretations is a crucial
instrument for swiftly implementing new policy goals set by the party
centre. Judicial interpretations provide the courts with guidance on how
to interpret laws enacted by the NPC and its Standing Committee. They
flesh out vague legal terms or offer clarification when the meaning of
a legal provision is contested. As judicial interpretations are more specific
than laws, they take precedence over laws when they are applied in
judicial practice. The SPC’s legislative power is thus exercised even in
the absence of any connection to specific NPC legislation.66

In ‘How the Supreme People’s Court Drafts Criminal Procedure
Judicial Interpretations’ (Chapter 4), Susan Finder argues that the
SPC’s drafting of judicial interpretations proceeds in a ‘gated community’
of the SPC and the court system and in consultation with other party-
state stakeholders. The drafting process consists of all or most of the
following stages: soliciting input from within the court system, commis-
sioning research by the China Institute of Applied Jurisprudence,

62 Art. 7 SPC Regulations on the Work with Guiding Cases (最高人民法院关于案例指导
工作的规定) of 26 November 2010; Björn Ahl, ‘Retaining Judicial Professionalism: The
New Guiding Cases Mechanism of the Supreme People’s Court’ (2017) 217 China
Quarterly, 121–139, at 128–130.

63 Art. 37 PRC Court Organisation Law (中华人民共和国人民法院组织法) of
26 October 2018.

64 Art. 104(1) PRC Legislation Law (中华人民共和国立法法) of 15 March 2015.
65 Ahl, ‘Judicialization in Authoritarian Regimes’.
66 Ronald Keith and Zhiqiu Lin, ‘Judicial Interpretation of China’s Supreme People’s Court

as “Secondary Law” with Special Reference to Criminal Law’ (2009) 23 China
Information, 223–255; Linlin Chen (陈林林) and Yangyong Xu (许杨勇), ‘Analysis of
the Legislative Character of Judicial Interpretations (司法解释立法化问题三论)’ (2010)
6 Zhejiang Social Sciences (浙江社会科学), 33–38, at 34–36.
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conducting joint research with a university, initiating pilot projects in
local courts and soliciting international legal expertise. Further, the
internal draft is sent to various party-state actors for consultation before
being sent to the SPC Research Office for a review of whether it conforms
to the constitution and higher-ranking legislation and, finally, adoption
by the SPC adjudication committee as a judicial interpretation. As
a result, judicial interpretations reflect CPC policies, the institutional
expertise of the judiciary, compromises between various party-state
stakeholders and technical legal solutions to the problems of applying
legal statutes. In sum, the judicial interpretation drafting process is an
example of secluded, bureaucratic lawmaking in which the political
interests of the CPC and the institutional interests of the SPC and the
judiciary as a whole dominate.

1.5 Disruption of Court Reforms by the Establishment
of Supervision Commissions

The newly established supervision commissions have centralised state
competences in the corruption investigations of public officials and
rearranged the constellation of CPC and state institutions. The 2018
constitutional amendment has fundamentally altered the political struc-
ture such that there are now four state organs under the NPC that
formally enjoy equal status: the State Council, NSC, SPC and SPP.67

The nature of the NSC as a new state organ has attracted controversy
amongst constitutional scholars.68 It has been described as neither an
executive nor judicial organ but rather a ‘specialised supervisory organ’.69

The CPC Central Commission for Discipline Inspection (CCDI) has
expressly claimed that supervision commissions are ‘political organs’.70

The NSC has also been afforded an independent constitutional status that
allows it to exercise both administrative and criminal supervisory powers

67 Amendments of the PRC Constitution (中华人民共和国宪法修正案(2018年)) of
11 March 2018; Arts. 8, 53 Supervision Law of the PRC (中华人民共和国监察法) of
20 March 2018.

68 Feng Lin, ‘The 2018 Constitutional Amendments: Significance and Impact on the
Theories of Party–State Relationship in China’ (2019) (1) China Perspectives, 11–21.

69 Huaide Ma (马怀德), ‘Further Discussion on Main Issues in the National Supervision
Legislation (再论国家监察立法的主要问题)’ (2018) (1) Administrative Law Studies
(行政法学研究), 3–15, at 6.

70 Jiyan Zhong (钟纪言), ‘Giving Constitutional Rank to the Supervision Commissions and
Improving the Supervisory System of the Party and State (赋予监察委员会宪法地位,健
全党和国家监督体系)’, People’s Daily (人民日报), 3 March 2018.
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in supervising, investigating, disciplining and sanctioning public
officials.71 Rather than constituting an independent state institution,
the supervision commissions have absorbed state functions that are
now directly controlled by CPC commissions for discipline inspection
at the various administrative levels (CDIs), the members of which sim-
ultaneously hold positions in the state’s supervision commissions.72

The supervision commissions are not subject to the legal constraints
on investigative powers stipulated in the Criminal Procedure Law,
although they enjoy de facto power to conduct criminal investigations
and gather evidence that is admissible in criminal trials. The Supervision
Law’s coverage has been extended to all public employees who exercise
public power rather than being restricted to CPC members alone, as
under the previous scope of investigation by the CDIs.73 Some scholars
have credited the supervision commissions’ establishment as new state
institutions to the party leadership’s desire to provide a legal basis for
detention measures, which were previously part of extra-legal anti-
corruption investigations. Further, it has been posited that the supervi-
sion commissions were introduced to avoid evidence gathering by both
the CDIs and procuratorates and to increase the efficiency and authority
of the anti-corruption investigation institutions.74 Amongst the core
questions arising from the commissions’ operation are the implications
for court autonomy of such integration of the party and state’s anti-
corruption institutions. The Supervision Law has formally adopted such
coercive measures as liuzhi,75 which may be applied against a person in
the course of investigation by the supervisory organs. It is questionable
whether the codification of previously extra-legal detention measures
such as shuanggui76 can ensure procedural safeguards. Scholars have
argued that the dominant position of the supervision commissions is

71 Ruihua Chen (陈瑞华), ‘On the Nature of National Supervisory Power (论国家监察权的
性质)’ (2019) (1) Journal of Comparative Law (比较法研究), 1–15, at 6–7.

72 Margaret K. Lewis, ‘Seeking Truthful Names: The External Implications of China’s
Internal Ideology on Governance’ (2018) Seton Hall Public Law Research Paper.

73 Art. 3 Supervision Law.
74 Hongbo Li (李红勃), ‘Toward Supervision Commissions: The Transformation of Power

Control in the Chinese Model of the Rule of Law (迈向监察委员会：权力监督中国模
式的法治化转型)’ (2017) (3) 35 Law Review (法学评论), 150–158, at 152–153;
Zhenyang Liu (刘振洋), ‘On Basic Issues and Specific Approaches in Restructuring the
State Supervisory System (论国家监察体制重构的基本问题与具体路径)’ (2017) (5)
Legal Science (法学), 117–125, at 118–119.

75 留置; Art. 22 Supervision Law.
76 双规.
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inconsistent with such important judicial reforms as the ‘trial-as-the-
centre’ reform.77 Chinese scholarship has identified as problematic the
establishment of a single investigation institution that integrates investi-
gations of violations of party discipline with those of violations of ordin-
ary and criminal laws.78 Chinese constitutional scholars have expressed
more general worries over the integration of party and state functions
within a single institution.79 A crucial question is whether the
procuratorates retain any meaningful review power with respect to the
results of supervision commission investigations and whether they can
make use, in court, of all evidence collected by those commissions
without exception. Legal scholarship suggests that the procuratorates
should act as a constraint on supervision commission investigations by
excluding illegal evidence and reviewing criminal charges.80

The aforementioned chapter by Xiaohong Yu posits that the supervision
reform has profoundly disrupted judicial reforms and significantly
reduced the influence of the procuratorates, depriving them of most of
their investigative powers and about 25 per cent of their personnel. Yu
argues that the procuratorates have responded to this loss of power with an
attempt to monitor court decisions more closely by making use of their
power to participate in court adjudication committee meetings and devot-
ing more resources to prosecutorial protests against court decisions.

Ye Meng, in her chapter entitled ‘Judicial (Dis)Empowerment and
Centralisation Efforts: Institutional Impacts of China’s New
Supervision Commissions’ (Chapter 5), holds that the establishment of
the supervision commissions has served to strengthen and broaden the
party-state’s self-steering capacity by curtailing local clientelist interests
through centralisation measures and readjusting the relation between
party and state institutions. Based on interviews with local supervision
commission officers, she argues that the transfer of criminal investigation

77 Fumin Chu (褚福民), ‘Proceedings Centered on Trial and the Reform of the National
Supervision System (以审判为中心与国家监察体制改革)’ (2019) (1) Journal of
Comparative Law (比较法研究), 41–54.

78 Ruihua Chen (陈瑞华), ‘On the Investigation Power of the Supervision Committee (论监
察委员会的调查权)’ (2018) (4) 32 Journal of Renmin University of China (中国人民大

学学报), 10–20.
79 DayuanHan (韩大元), ‘OnCertain Constitutional Issues of the State Supervisory Reform

(论国家监察体制改革中的若干宪法问题)’ (2017) (3) 35 Law Review (法学评论),
11–22, at 16.

80 Fuhui Zhu (朱福惠), ‘On Constraints of the Procuratorate on Supervision Commissions
in the Investigation of Duty Crimes (论检察机关对监察机关职务犯罪调查的制约)’
(2018) (3) 36 Law Review (法学评论), 13–21, at 18–19.
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competences from the procuratorates to the supervision commissions,
and consequently to the CPC CDIs, has substantially weakened the
powers of both the courts and the procuratorates vis-à-vis other party-
state actors. The procuratorates’ review power in corruption cases has
been significantly reduced, and the courts are facing even more difficul-
ties maintaining a neutral role in deciding corruption cases owing to
pressure from supervision commission investigators. This dynamic has
developed in stark contrast to the idea behind the ‘trial-as-the-centre’
reform of criminal procedure, emphasising instead the ‘investigation-as-
the-centre’ practice that the post-2013 judicial reforms were intended to
overcome. In contrast to earlier studies suggesting the diminishing influ-
ence of local party leaders in the anti-corruption investigations of the
supervision commissions, Meng argues that local cadre interference in
corruption cases has by no means been eradicated.81 After all, the
commissions’ day-to-day work is still supervised by local party commit-
tees at the same administrative level, and those committees can exert
a decisive impact on the outcome of investigations.

1.6 Criminal Procedure Reforms Aimed at Strengthening
Procedural Safeguards

Three decades after the founding of the PRC, China’s first Criminal
Procedure Law82 was enacted, marking the formalisation of the criminal
process. Thus far, the Criminal Procedure Law has been amended three
times, in 1996, 2012 and, most recently, in 2018. The 1996 revision
focused on adjusting the law’s overall terminology, strengthening the
procedural safeguards for criminal suspects and defendants, and setting
stricter requirements for compulsory measures to meet international
human rights standards of due process. It thus attempted to effect
a shift in China’s traditional inquisitorial trial model towards a more
adversarial model, a shift that also implied a change in focus from the
investigation stage to the trial stage. However, scholars maintain that the
post-2013 criminal procedure reforms ‘continue to reflect a highly legal-
ist and instrumentalist vision of law whose goal is to enhance party-state
governance to control dissent and crime more effectively through crim-
inal law, to enhance politico-legal institutional credibility, and ultimately,

81 Jinting Deng, ‘The National Supervision Commission: A New Anti-Corruption Model in
China’ (2018) 52 International Journal of Law, Crime and Justice, 58–73.

82 Criminal Procedure Law of the PRC (中华人民共和国刑事诉讼法) of 1 July 1979,
amended in 1996, 2012 and 2018.
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to sustain party supremacy and social stability’.83 China’s criminal justice
system places greater emphasis on effective crime control than on due
process or human rights protection. Law enforcement authorities are
thus prone to using pretrial custody as a measure to facilitate criminal
investigations, leading to excessive usage rates of such custody.

Since the early 1990s, the Chinese government has made several
attempts to address the issue of prolonged custody pending trial. Yet, it
was only in 2012 that the Criminal Procedure Law introduced amandatory
review of the necessity of pretrial custody. Such review requires the pro-
curatorates to examine the necessity of custody after an arrest has been
approved and enables the arrestee to file an application for review.84 The
reforms in this area were partly motivated by efforts to bring Chinese
criminal procedures closer in line with international human rights stand-
ards, most notably the International Covenant on Civil and Political Rights
(ICCPR), which the Chinese government signed in 1998.

In ‘A New Model of Habeas Corpus in China? Procuratorial Necessity
Examination of Pretrial Custody’ (Chapter 6), Alexandra Kaiser examines
China’s pretrial custody system against the backdrop of the country’s
pending ICCPR ratification. She argues that the aforementioned custody
necessity examination is inconsistent with the habeas corpus guarantee
provided for in Art. 9(4) of the ICCPR. Such examination neither provides
for a review of pretrial custody by the courts nor allows for the legal remedy
of requesting a review of the lawfulness of such custody. It is only the
reasonableness of the ongoing deprivation of liberty that is subjected to
a review. Kaiser concludes that pretrial custody necessity examination is
essentially a form of internal procuratorial review. It does not allow for the
active participation of the defendant or a defence lawyer, and hence does
not constitute an effective limitation on compulsory state measures against
individuals.

The 4th Plenum Decision of 2014 contains a section on ‘trial-
centredness’85 as a fundamental criminal procedure reform aimed at avoid-
ing miscarriages of justice and installing more effective procedural safe-
guards in criminal trials. The decision emphasises structural reforms that
move hearings to the centre of trials and guarantee that evidence is collected
and used in accordance with legal standards, that witnesses and experts
appear in court, and that courtroom hearings play a decisive role in

83 Sarah Biddulph, Elisa Nesossi and Susan Trevaskes, ‘Criminal Justice Reform in the Xi
Jinping Era’ (2017) 2 China Law and Society Review, 63–128, at 64.

84 Now Art. 95 of the 2018 Criminal Procedure Law.
85 以审判为中心.
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ascertaining facts and identifying evidence.86 Susan Trevaskes has analysed
the reform discourse surrounding ‘trial-centredness’, and concluded that it
rejects dispersed and independent power arrangements, as well as the
supremacy of the law and its role in guaranteeing procedural justice.
Instead, such reform is seen essentially as an attempt to change the thinking
about criminal justice procedure and achieve justice through a process of
integrating law and morality. She argues that by coupling trial-centredness
with moral virtue, the judicial reform discourse supports the ideological
shift needed to legitimise renewed absolute party dominance.87

Rather than being trial-centred, the Chinese criminal process remains
dominated by ‘investigation-centralism’,88 which reflects the Soviet prac-
tice of collecting written confessions and witness statements during an
investigation and then presenting them at trial, with the defence unable,
and the court unwilling, to challenge the evidential materials produced
by the prosecution at the pretrial stage.89 Another feature of such practice
is that witnesses do not normally appear in trial hearings to give oral
evidence in person. Scholars have identified the influence of the trad-
itional culture of confrontation avoidance, the absence of any sanction to
deter non-attendance, concerns over potential retaliation and a lack of
compensation for expenses as the main reasons for the scarcity of live
witness testimony in Chinese criminal trials.90

In ‘Live Witness Testimony in the Chinese Criminal Courts’ (Chapter
7), Zhiyuan Guo explores the cross-examination of witnesses in Chinese
courtrooms, a development considered the core of the ‘trial-as-the-
centre’ reform. Provisions in the 2012 Criminal Procedure Law introduce
a general obligation for witnesses to testify in court and incentives to
encourage them to do so. However, the reality is that there has been no
significant increase in witnesses taking the stand in the Chinese courts,
with the witness appearance rate hovering at around 2 to 5 per cent.91

86 CPC Central Committee Decision on Some Major Questions of Comprehensively
Moving Forward Ruling the Country According to Law (中共中央关于全面推进依法

治国若干重大问题的决定) of 29 October 2014.
87 Trevaskes, ‘A Law Unto Itself’.
88 侦查中心主义.
89 Elisa Nesossi and Susan Trevaskes, Procedural Justice and the Fair Trial (Leiden: Brill,

2018), at 26; ZhuhaoWang, ‘Is an Oral-Evidence Based Criminal Trial Possible in China?’
(2017) 21 International Journal of Evidence and Proof, 52–68, at 63.

90 Wang, ‘Is an Oral-Evidence Based Criminal Trial Possible in China?’, at 57–64.
91 Yu Mou, ‘The Constructed Truth: The Making of Police Dossiers in China’ (2017) 26

Social and Legal Studies, 69–88, at 69; Zhiyuan Guo, ‘Live Witness Testimony in the
Chinese Criminal Courts’, Chapter 7 of this volume.
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More importantly, Guo’s empirical research shows that even when wit-
nesses do attend trial hearings, procurators and defence attorneys alike
are often incapable of cross-examining them owing to a lack of training in
the requisite skills. They are thus unable to make adequate use of live
witness testimony. Her study, conducted after the 2012 amendments to
the Criminal Procedure Law, identified procurators’ lack of incentive to
call upon their witnesses to testify in court and the courts’ own preference
for written testimony over live testimony as the main obstacles. Guo
found both procurators and judges to prefer written testimony, which
they perceive as stable and easy to control. Experiments in pilot courts
demonstrated that judges have difficulty with oral witness accounts that
differ from written statements.

One of the 2012 amendments to the Criminal Procedure Law intro-
duced the possibility of criminal reconciliation in public prosecution
cases, a measure that allows certain defendants to receive a reduced or
suspended sentence if they offer economic compensation to the victims
of their crimes in exchange for forgiveness.92 In their chapter entitled
‘Blood Money and Negotiated Justice in China’ (Chapter 8), Kwai Hang
Ng and Xin He identify two factors crucial to understanding the process
and outcome of criminal reconciliation: the institutional role of law and
the cultural norms governing the relationship between economic com-
pensation and justice. They conclude that the Chinese courts’ preference
for negotiated justice stems from the court system’s limited ability to
adjudicate and enforce the law. The courts engage in negotiated justice to
prevent petitions and protests that threaten social stability, but, owing to
the wide discretionary power afforded judges in criminal reconciliation,
the system is structurally susceptible to abuse.

1.7 Contextual Factors Determining the Practice of Criminal
Justice

Ng and He use the term ‘embeddedness’ to emphasise the complex
administrative, political, social and economic aspects of the institutional
environment shaping the behaviour of Chinese judges.93 Such embed-
dedness is, of course, not unique to China. An example of the impact of

92 Kwai Hang Ng and Xin He, ‘Blood Money and Negotiated Justice in China’, Chapter 8 of
this volume; Jue Jiang, Criminal Reconciliation in Contemporary China: An Empirical and
Analytical Enquiry (Cheltenham: Edward Elgar, 2016).

93 Kwai Hang Ng and Xin He, Embedded Courts: Judicial Decision-Making in China
(Cambridge: Cambridge University Press, 2017), at 14–28.
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the bureaucratic environment on judicial decision-making is the criteria
used to evaluate the performance of courts and judges. Previous studies
have demonstrated performance evaluation to be an important instru-
ment of control and motivation within the Chinese bureaucracy. Such
evaluation can even determine the outcomes of court cases if applied to
the behaviour of judges.94 The performance evaluation system previously
punished judges if their decisions were appealed, gave rise to petitions or
produced negative social consequences. In the course of the post-2013
reforms, the system was amended to make clear that judges have to
decide cases in accordance with the law rather than extra-legal evaluation
criteria.95 However, the scope and specific content of the reforms with
respect to performance evaluation remain unclear.

Michelle Miao, in ‘Performance Evaluation in the Context of Criminal
Justice Reform: A Critical Analysis’ (Chapter 9), argues that the criminal
justice process is driven by the achievement of particular numbers rather
than by judicial institutions that function in accordance with organisational
laws and criminal procedure law. The end result is performance assessments
that oftenmisrepresent actual practice, as the actors being evaluated are able
to manipulate performance-related factors to obtain favourable evaluations.
An arguably more serious result is derogation of the rights and freedoms of
suspects and defendants and violation of the rights and interests of victims.
Although the CPC leadership has called for the removal of unreasonable
indicators from the performance evaluation framework for criminal justice
agencies, Miao found that this widely neglected issue responsible for many
aspects of China’s dysfunctional criminal justice system has largely been
ignored in the implementation of judicial reforms.

Media scrutiny of criminal cases in China often leads to a more lenient
or severe sentence than the courts would have awarded in the absence of
such scrutiny.96 The implication is a highly problematic, and often

94 Jonathan Kinkel and William Hurst, ‘The Judicial Cadre Evaluation System in China:
From Quantification to Intra-state Legibility’ (2015) 224 China Quarterly, 933–954;
Xin He, ‘Routinization of Divorce Law Practice in China: Institutional Constraints’
Influence on Judicial Behaviour’ (2009) (1) 29 International Journal of Law, Policy and
the Family, 1–27.

95 On 23 December 2014, the SPC suspended its evaluation and ranking system of judges in
Higher People’s Courts; Fei Wang (王飞), ‘On Establishing Professionalism in the
Evaluation Mechanism of Judges (论法官考评机制的职业化构建)’ (2016) (1) Law-
Based Society (法治社会), 61–72.

96 Guanghua Xu (徐光华), ‘Criminal Justice and Public Opinion as seen in a Categorized
Characteristics of Individual Cases (个案类型特征视阈下的刑事司法与民意)’ (2015)
(5) Science of Law (法律科学), 30–43.
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complex, relation amongst the public, the media and judicial decision-
making in criminal cases. In the book’s final chapter, ‘From Populism to
Professionalism: The Media and Criminal Justice in China’ (Chapter 10),
Daniel Sprick argues that although the party-state has the ability to
suppress sensationalist coverage of criminal cases, it prefers to use the
media as an external watchdog of the judicial system. The courts have
been instructed to accept such media supervision, which has sometimes
led to decisions that take populist sentiments into account. In contrast to
previous findings, Sprick’s chapter demonstrates that the courts have
established new mechanisms to shape public opinion by engaging dir-
ectly with the public through social media and live-streams of court trials.

1.8 Key Issues and Findings

The common denominator in the broad array of topics discussed in this
volume is the multitude of forces attempting to influence the trajectory of
judicial reform and criminal justice in China. The complex dynamics,
and particular interests, of the numerous agents and subjects involved in
the process intermingle with any undertaking to effect systemic change in
the Chinese judiciary. These dynamics may play out in different ways.
They may, for example, be mutually reinforcing, as in the case of the
intra-court personnel reforms, heightened transparency, resilience
against media influence and reform of the adjudication committees, all
of whichmay result, in the words of Yulin Fu, in the by-product of amore
independent judiciary. However, parallel reform projects can also inter-
fere with one another, impeding the intended effects of each, as evi-
denced by the difficult position of the procuratorates in the criminal
justice reforms, given that the envisioned trial-centred proceedings man-
date the more prolific and active use of live witness testimony. Further
complicating the picture is that no measures have been put in place to
mitigate the risk of oral testimony that differs from pretrial written
statements in the hard-to-control court environment. Also, neither the
courts nor the procuratorates have been released from the burden of
maintaining social stability. Hence, they will naturally avoid anything
likely to weaken the controllability of the trial outcome. A similar effect
can be seen in the establishment of custody necessity examination: the
procuratorates are asked to consider the release of criminal suspects from
the controlled realm of custody, but such release risks jeopardising the
possibility of a swift trial. Further, the establishment of the supervision
commissions removed the procuratorates’ significant powers to control
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the outcome of certain trials, as the investigation of duty crimes is now
led by these new actors in the criminal justice arena.

The CPC, as the overarching steering entity, may be the ultimate
beneficiary of these complex dynamics. However, the party too needs
to be understood in terms of different agents pursuing different interests.
Whilst the general trend towards centralised power may be apparent in
the CPLC’s reclaimed authority over the judicial system, local party
committees retain influence over the anti-graft operations of the new
supervision commissions at the local level. The net of interdependencies
that warrants intricate bargaining in shaping judicial reform, criminal
justice reform in particular, can best be seen in the complex negotiations
in which the SPC is forced to engage in drafting its many judicial
interpretations. Those negotiations necessitate conciliation between dif-
ferent agents of the Chinese judiciary and, ultimately, political clearance
by the CPC, which retains unfettered power. It could even be argued that
China has solved the ‘legitimacy dilemma’ of the growing independence
of the courts within an authoritarian regime by perpetuating piecemeal
judicial reform that can be perceived as a push for more independence
but, at the same time, never aims at true systemic change that would
challenge the regime. The ongoing project of bringing party power under
legal authorisation may therefore be regarded as just another device in
the struggle to maintain effective governance structures without under-
cutting the state’s prerogative to freely exercise control over all means
necessary to maintain the political status quo.

28 björn ahl

https://doi.org/10.1017/9781108973984.001 Published online by Cambridge University Press

https://doi.org/10.1017/9781108973984.001

