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SYMPOSIUM ON THE ANTHROPOLOGY OF INTERNATIONAL LAW

ANTHROPOLOGICAL CONTRIBUTIONS TO INTERNATIONAL LEGAL APPROACHES
TO VIOLENCE AGAINST INDIGENOUS WOMEN

Rachel Sieder*

Since the early 1990s, the law and development paradigm of “violence against women” (VAW) has framed gen-
der-based violence against girls and women, especially intimate partner violence, as a grave violation of women’s
fundamental human rights and a major public health problem demanding concerted state action.! Although
women of all ages, social classes, races, religions, and ethnicities suffer gender-based violence, international law
recognizes that VAW affecting indigenous women is compounded by historical and ongoing racial discrimination.?
This essay signals the contributions of indigenous women and allied anthropologists in Latin America who draw
on decolonial, intersectional, and locally-grounded feminist perspectives to consider the challenges of addressing
gender-based VAW. Working in collaboration with different women’s collectives and organizational processes,
anthropologists have conceptualized and documented the specific, myriad forms of violence affecting indigenous
women. In their efforts to understand the origins, nature, and effects of violence, and to envisage possible rem-
edies, they privilege indigenous women’s voices, standpoints, and demands for collective self-determination. In
this way they have contributed to international legal debates on VAW by highlighting the shortcomings and lim-
itations of universal constructs of women and gender violence.

Indigenous Women'’s Reconceptualization of VAW

Transnational feminist struggles for women’s rights to live without violence have built on recommendations in the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) to eliminate all forms of
discrimination against women and girls by securing regional conventions that define gender-based VAW as a human
rights violation. According to the interpretation of courts and other expert bodies, states ate required to not only
ensure that officials do not engage in gender-based VAW, but also to adopt appropriate measures to prevent VAW
from being carried out by private actors; investigate and punish such acts; and provide support and protection for
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survivors.” In Latin America, new laws passed in the 2000s define different forms of VAW] including economic,
physical, psychological, sexual and intrafamilial violence, and femicide (gender-motivated murder of women and
girls).* Yet although these laws stipulate tough prison sentences for individual perpetrators and introduce important
institutional innovations such as specialized courts, systemic impunity combined with the continued normalization of
violence against women means that a massive implementation gap remains between VAW laws on-the-books and
VAW prevention in practice.

Indigenous women’s organizations in Latin America have pointed to the racially unequal impacts of this
implementation gap. They also question dominant legal conceptions of VAW as individual, person-on-person
patriarchal violence. Echoing black feminists’ intersectional theory,> they argue that gender inequalities are only
one of multiple power relationships contributing to the oppression of indigenous women and women of color,
who suffer not only gender violence but also extreme and structural forms of harm that are a result of ongoing
colonial histories of systematic dispossession, disctimination, and exclusion.®

Territorial dispossession over more than five centuries, combined with the imposition of patriarchal forms of
land distribution and socio-political organization, has made women poorer and more vulnerable to exploitation
and violence by state and non-state actors. During the recent armed conflicts in Guatemala, Peru, and Colombia,
indigenous peoples suffered grave and disproportionate human rights violations, including forced displacement,
massacres, forced disappearances, and torture. Indigenous women were subjected to extreme violence, including
gang rape and sexual slavery. Across the continent, extractivist industries continue to generate environmental con-
tamination and destruction of lands and water resources that disproportionately affect the health and security of
indigenous as well as afro-descendant and campesino peoples. In addition to the fact that women shoulder most of
the responsibility for healthcare (and thus the burdens of environmental damage), socio-environmental conflicts
over extractive industries have often involved the gendered targeting of women community activists who are sub-
jected to ctiminalization, rape, sexual harassment, forced displacement, torture, and murder.”

Anthropologists have documented these phenomena, and the ways in which indigenous, afro-descendant, and
campesino women are more vulnerable to domestic violence, forced disappearance, human trafficking, and femi-
cide. Drawing on a range of decolonial perspectives and community-based feminisms, they have theorized the
links between violence against indigenous peoples’ territories and bodies, and the gendered dimensions of
these processes.® These perspectives insist that international and domestic policies towards VAW be historicized
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and contextualized so that structural, normalized forms of violence are not eclipsed by an emphasis on the phys-
ical, visible manifestations of gendered violence.” They also emphasize the need to take situated ontologies, epis-
temologies, and standpoints into account when deliberating preventative measures and reparations.!’

Awnthropological Documentation of Legal Responses to VAW

Ethnographic research has critically interrogated international law and state justice systems that seck to address
different forms of VAW. A significant influence on this diverse body of research is anthropologist Sally Merry’s
foundational work analyzing the myriad ways in which international VAW norms are taken up and deployed in
different local contexts and struggles across the world, a phenomenon she refers to as “vernacularization.”!!
Merry underlines the strategic and contested uses of human rights norms by different state and non-state actors
and points to the often ambiguous and unanticipated consequences of these complex transnational processes of
translation and negotiation.!? Anthropologists have also highlighted the racialized and gendered forms of violence
at play in criminal and transitional justice proceedings, pointing to the specific complexities involved in juridified
translations and negotiations involving indigenous peoples. For example, Maria Luz Garcia’s research in the con-
text of the historic genocide trial in Guatemala reveals the “miscommunication” involved in courtroom translation
of Ixil Maya survivors’ testimonies, underlining the importance of language and the complexities of the “discursive
expectations” that legal processes place on indigenous witnesses.!?

Many significant anthropological contributions to debates on VAW focused on experiences of transitional jus-
tice, particularly those related to sexual violence, signal the effects of positionality, translation, and racialized, colo-
nial hierarchies.!* For example, the Sepur Zarco trial in Guatemala set an international precedent as the first case
where military officers were convicted of crimes against humanity in a domestic court, including the torture and
sexual slavery of fifteen Maya (Q’eqchi’ women whose husbands were forcibly disappeared by the army during the
counterinsurgency, following their claims for land rights.!> However, although the guilty verdict was celebrated
within the domestic and international human rights communities—and by the survivors themselves—anthropol-
ogists directly allied with the survivors pointed to the ongoing tensions between penal and other, non-legal forms
of justice.!® In a similar vein, Kimbetly Theidon’s research in Peru questions the extent to which formal legal pro-
cesses can ever be expected to effect justice for sexual violence during armed conflict. She shows how although
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indigenous victims of rape in Peru had supposedly “kept silent” during the hearings of the truth and reconciliation
commission, they in fact engaged in social shaming of perpetrators and the communities who had failed to protect
them through naming practices for children born of military rape.!”

Beyond transitional justice settings, anthropologists have documented the systematic forms of institutional rac-
ism and gender discrimination that indigenous women face within ordinary justice systems. For example, indig-
enous and afro-descendant women’s collectives and anthropologists have engaged in collaborative research in
Mexico to reveal the official underreporting of femicides. They interpret it as a consequence of “racialized geog-
raphies”—institutional racism which naturalizes violence against poor women of color in areas of the country
severely affected by organized crime and impunity—and call for disaggregated data to develop more effective
public policies.!® In related exetcises of applied anthropology, anthropologists’ special expert teports in paradig-
matic legal cases addressing state violations of human rights against indigenous women have underlined the
impossibility of separating sexual from other structural forms of violence, analyzing how different forms of vio-

lence (historical, military, economic, political, cultural, sexual, etc.) are enacted on the bodies of indigenous
19

women.

Ethnographic research has also documented the ways in which indigenous women and men address gender-
based violence through revitalized community-based justice systems and different kinds of healing processes.?”
Against universalist positions that condemn “customary law” as patriarchal and unable to provide justice for
women suffering gender-based violence (or worse, racist, colonial readings of indigenous “culture” as inherently
sexist), anthropologists have adopted a critical and nuanced approach towards indigenous legal systems. They rec-
ognize that patriarchal discrimination exists within some indigenous societies, reflecting continuums of colonial
violence?! and the historical entanglement of state law and indigenous law. At the same time, they also emphasize
the dynamic nature of indigenous law and analyze resources within indigenous traditions and histories that can
contribute to greater gender justice and strengthen indigenous self-determination.?? Greater participation of
women in community governance structures is a central factor driving change.

In response to such transformations on the ground and critiques framed by feminist anthropologists who chal-
lenge the racism and sexism of international efforts to reform “indigenous gender practices,”?? international law
has increasingly recognized the need to accept “customary law” as a social reality and to work with rather than
against it to identify the most effective strategies to address violence against women at the community level. For
example, a general recommendation made in 2015 by CEDAW’ monitoring committee refers to states’
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obligations to ensure appropriate judicial and non-judicial means for women victims of violence to secure resti-
tution, compensation, and rehabilitation, and affirms that women’s access to justice includes “plural justice sys-
tems” or community or customary justice.>* This shift towards greater acceptance within international law of the
role indigenous justice systems can play in addressing VAW responds to the demands of indigenous women’s
organizations (such as the Enlace Continental de Mujeres Indigenas de las Américas and the Foro
Internacional de Mujeres Indigenas) that criticize patriarchal power structures within indigenous communities
and organizations while at the same time demanding recognition of indigenous peoples’ collective rights, including
respect for customary or ancestral forms of law which they are working to strengthen and transform.?>

In sum, perspectives on VAW and its prevention vary enormously according to context, cautioning against gen-
eralizations, universalisms, and essentializations. Indigenous and afro-descendant activists have deployed different
cultural practices in the documentation of systematic violations perpetrated against peoples and their territories,
and specifically gendered forms of harm, such as the sexual violence and torture of women. They undetline the
importance of collective memory and the reaffirmation of ancestral territories as a form of healing and resistance,
while at the same time demanding the criminal prosecution of perpetrators by the state.?® At the same time, some
community-based activists also question whether incarceration and tough prison sentences are the best form of
remedy for all forms of VAW, particularly those perpetrated by men within their families. In specific cases, com-
munal authorities may opt for criminal proceedings against perpetrators, but in others they have drawn on their
own worldviews and forms of spirituality to analyze causes and possible remedies for VAW within indigenous legal
systems.?” While the decisions and procedures of these non-state forms of justice may be locally contested, they
represent grounded alternatives to hegemonic standards for addressing VAW, at the same time as evidencing the
processes of “vernaculatization” theotized by Merry.2®

Conclusion

Anthropological research in Latin America highlights the critiques that indigenous (and afro-descendant and
campesino) women pose to international paradigms and state policies to address VAW It points to the need for a
diversity of contextually grounded approaches to gender-based VAW that occurs both within and against their
communities, combining elements of international law, state law, and indigenous legal systems. Undetlining the
importance of maintaining a critical stance toward top-down definitions of “justice” and one-size-fits-all univer-
salist legal approaches, anthropological research signals the need for culturally grounded, context-specific forms of
justice that also challenge colonial and racist readings of indigenous law as discriminatory against women.
Anthropologists have analyzed how indigenous women defenders across Latin America strategically use state,

** CEDAW, General Recommendation 33, UN Doc. CEDAW/C/GC/33, (July 23, 2013).
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international, and indigenous law to address different manifestations of gender-based violence, at the same time as
revealing the underlying racist, colonial logics and practices of state law and international law. As this essay has
argued, anthropological research contributes to critical legal debates about the limitations of punitive, state-cen-
tered institutional responses to VAW, and broadens discussions about appropriate forms of reparation and
prevention.
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