
Letters to the Editor

Herpes Simplex from
a Human Bite
To the Editor:

In a report by Drs. Fuortes and
Melson  on a nurse developing a
herpes simplex infection following
a human bite,1 they fail to cite a
work by del Rosar io  e t  a l .  on  a
p a t i e n t  d e v e l o p i n g  a  p r i m a r y
herpes simplex virus infection on
the side of the neck acquired from a
hickey (or “love bite”); the so-called
“herpetic  hickey."2

Although the risk of receiving a
hickey in the health care setting
would appear to be low, both cases
stress the need for health care work-
ers to he aware of the potential
infectivity of all body fluids.

Leland S. Rickman,  MD
B e t h e s d a ,  M a r y l a n d

Infection Control
Information and
Malpractice Cases
To the Editor:

We have recently been asked to
turn over infection control commit-
tee minutes and work sheets that
might be relevant to a case of mal-
practice.

Is there literature on this? Are

these activities considered “peer
review”?

Charles S. Levy, MD
W a s h i n g t o n ,  D C .

The problem raised about hospi-
ta l  infect ion control  committee
minutes and work sheets is a diffi-
cult one for more than one reason.
First, there is no uniform national
policy. Each state and the District of
Columbia makes its own laws and
those laws are interpreted by its
courts.

This area of law would be consid-
ered evidence. Under evidence are
the issues of discovery and admission.
I f  something-a  document ,  min-
utes, work sheets-is discoverable,
the opposing side gets to look at
and get a copy of the document in
question. Admission  is the issue of
whether any such evidence can be
admitted as evidence at a trial.
These are two separate and distinct
questions. It is quite possible for a
document to be discoverable but
not admissible.

In general, courts favor free and
open exchange of information and
will usually deny a request for dis-
covery only if there is statutory lan-
guage making, an exception, or
granting a privilege, as they would
say.

Some states have passed laws pro-
tecting all hospital committee rec-
ords. Other states have passed laws
protecting only “peer review” com-
mittees. In those latter states, some
may decide byjudicial opinion that
infection control committees are
peer review committees; others may

come to the opposite conclusion.
However, even in those states in

which there is statutory protection
and in which judicial interpretation
has  protected infect ion control
committee  records ,  courts  have
been known to reinterpret or “dis-
tinguish” a present case from the
past precedent so as to give the
opposite result. ‘Ihere are a couple
of D.C. cases like this.

In short,  there is no national
hard and fast rule,  and even in
those states in which there seems to
b e  s t a t u t o r y  p r o t e c t i o n  a n d  i n
which the courts have applied this
protection or privilege to infection
control committee records, one still
may find oneself subject to discov-
ery in a specific case if the court
distinguishes the facts in the cur-
rent case from the precedents.

With this in mind, what can one
do? The minutes and even work
sheets arc, in my opinion, for docu-
mentation of facts, not speculations.
The minutes also should reflect an
a c t i v e  c o m m i t t e e  s e e k i n g  t o
improve patient care, active in edu-
cating the staff as to possible risk
factors  for nosocomial  infections
and not a committee meeting solely
because there is a requirement to do
so. If s u c h  minutes are then dis-
covered and later admitted as evi-
dence it will reflect an active com-
m i t t e e  a t t e m p t i n g  t o  i m p r o v e
patient care and not involved in
some sort of cover-up.

You might see my earlier com-
ments  on this issue with several
brief case synopses in Infection Con-
trol, 1:47-49 (1980) and 5:295-297
(1984).

Harry C. Nottehart, Jr., JD, MD
R i c h m o n d .  V i r g i n i a
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