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Judgment of the General Court of the EU on Access
to Information under Substance Law

Case T-545/11, Judgment of 08 October 2013.

Horst von Holleben*

On 08 October 2013, the General Court of the European Union (hereinafter General Court)
delivered a judgment based on the Aarhus Regulation 1367/2006 on the access to informa-
tion on substances under plant protection law,which attracted considerable attention among
experts with conflicting response from environmental associations and industry. The judg-
ment – still appealable at the time this article was written – would in case of becoming un-
appealable result in extensive limitations to the protection of commercial and industrial se-
crets under plant protection law, but additionally also generally under substance law. The
following article analyses the content of the decision.1

I. Facts

On 20 December 2010 the applicants, Stichting
GreenpeaceNederland andPesticideActionNetwork
Europe (PAN Europe), requested from the European
Commission access to several documents relating to
the first authorisation for the placing of glyphosate
on the market as an active substance, granted by the
competent German authorities under Council Direc-
tive 91/414/EEC of 15 July 1991 concerning the plac-
ing of plant protection products on the market
(OJ 1991 L 230, p. 1). The request was based on Reg-
ulation (EC) No 1049/2001 of the European Parlia-
ment and of the Council of 30 May 2001 regarding
public access to European Parliament, Council and
Commission documents2, and on Regulation (EC)
No 1367/2006 of the European Parliament and of the
Council of 6 September 2006 on the application of
the provisions of the Aarhus Convention on Access
to Information, Public Participation inDecision-mak-
ing and Access to Justice in Environmental Matters
to Community institutions and bodies.3

After prior consultation with the German author-
ities, the Commission granted access to a number of
requested documents. By decision of 10 August 2011,
access was denied with regard to volume 4 of the
draft assessment report of the German authorities
(hereinafter: document at issue), which the German
authorities refused to disclose and which included
the complete list of all tests that had been submitted
by the operators seeking the first inclusion of
glyphosate in Annex I to Directive 91/414.

The Commission held that the information con-
tained in the document at issue concerned the
glyphosate production process of the operators which
had sought the inclusion of glyphosate in Annex I of
Directive 91/414. On balancing the various interests,
theneed toprotect the intellectual property rights out-
weighed the public interest in disclosure of the infor-
mation. In the Commission’s view, disclosure of the
informationcontained in thedocumentat issuewould
allowcompetingundertakings to copy theproduction
methods followed by the operators, which would con-
siderably impair their commercial interests, infringe
their intellectual property rights and lead to consider-
able loss for them. The public interest in disclosure of
the information had already been taken into account,
since the possible effects of glyphosate emissions
were shown in other parts of the draft report that had
already been disclosed to the public, in particular
those concerning relevant impurities andmetabolites.
As regards the information relating to the non-rele-
vant impurities that was included in the document at
issue, the Commission considered it to relate to ele-

* Dr. Horst von Holleben is a Rechtsanwalt (Attorney at Law) in
Bad Homburg.

1 Operative part of the judgment is available on the website of the
Court of Justice of the EU at <www.curia.europa.eu>. The Ger-
man version of this case annotation is published in StoffR 6/2013.
The English translation was produced with friendly support of the
Verband der Chemischen Industrie e.V. (VCI, the German chemi-
cal industry association).

2 OJ 2001 L 145 p. 43, hereinafter Transparency Regulation.

3 OJ 2006 L 264 p. 13, hereinafter Aarhus Regulation.
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ments which do not present risks to health or the en-
vironment, but which make it possible to reveal the
manufacturing process of each product. The Commis-
sion concluded that the information requesteddidnot
relate to emissions into the environment within the
meaning of Article 6(1) of Regulation No 1367/2006,
and that there was no evidence of an overriding pub-
lic interest in disclosure within the meaning of Reg-
ulation No 1049/2001, whereas such an interest lay in
protecting the commercial interests and intellectual
property rights of the glyphosate manufacturers.

The applicants claimed that the Court should an-
nul the Commission’s decision of 10 August 2011 for
breach of the Aarhus Convention, the Transparency
Regulation 1049/2001, and the Aarhus Regulation
1367/2006. They in particular stated that the excep-
tion from the right to access for protecting the com-
mercial interests of a specific natural or legal person
did not apply, as an overriding public interest justi-
fied the disclosure of the requested information re-
lating to emissions into the environment.

Upon request by the Court, the Commission sub-
mitted the “document at issue” to the Court; the doc-
ument was not communicated to the applicants. The
“document at issue” consists of three sub-documents,
which the operators involved had submitted for the
authorisation of the placing on the market of the
plant protection product, and which were marked as
confidential.

In the course of the proceedings, the applicants
withdrew the motion for disclosure of the studies on
which the authorisation was based. Therefore, the
Court also limited the subject matter of the dispute
to a part of the “document at issue”, as follows (para-
graph 24): Information on the degree of purity of the
active substance; information on the ‘identity’ and
quantities of all the impurities present in the active
substance; information on the analytical profile of
the batches submitted by the operators for the tests;
information on the exact composition of the plant
protection product developed.

II. Content of the decision

1. Annulment of the Commission’s
decision of 10 August 2013

Corresponding to the limited subject matter of the
dispute, the Court annulled the Commission’s deci-

sion of 10 August 2011, by which access to the “doc-
ument at issue” had been denied, as far as it refused
the applicants access to the information contained in
the three sub-documents of the “document at issue”,
as set forth below:
– the identity and quantity of all the impurities in

the active substance notified by each operator
– the impurities present in the various batches and

the minimum, median and maximum quantities
of each of those impurities

– the composition of the plant protection products
developed by the operators (on the basis of the ac-
tive substance).

The Commission was ordered to pay the costs.

2. Scope of the right of access arising
from Art. 6(1) sentence 1 of the
Aarhus Regulation

The Court held that the principle of the widest pos-
sible public access to the documents of the European
Union’s institutions on the basis of the Transparen-
cy Regulation 1049/2001 is subject to limitations. In
the present case, the Commission had invoked the
exception according to Art. 4(2), first indent, of the
Transparency Regulation, according to which the in-
stitutions refuse access to a document whose disclo-
sure “would impair the commercial interests of a nat-
ural or legal person, including intellectual property
rights, unless there is an overriding public interest
in the disclosure”. The Commission had denied an
overriding public interest.

The Court first found that such exceptions had to
be interpreted and applied restrictively, since they de-
viate from the principle of the widest possible public
access todocuments (paragraph32).Furthermore, the
Court emphasised that with regard to applications for
access to environmental information the Aarhus Reg-
ulation 1367/2006 applied, which in Art. 6(1) sentence
1 stated the irrebuttable presumption that an overrid-
ing public interest in disclosure existed when the re-
quested information related to emissions into the en-
vironment. This meant that the relevant institution
to which an application for access to a document was
submitted would disclose the document even if such
disclosure were liable to undermine the protection of
the commercial interests of a particular natural or le-
gal person, including that person’s intellectual prop-
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erty, within the meaning of Article 4(2), first indent,
of Regulation No 1049/2001 (paragraph 38).

In contrast, the provisions of Directive 91/414 for
the protection of the confidentiality of information
containing commercial and industrial secrets4 did
not apply. It is stated in paragraph 40: “It suffices to
note that the existence of such rules cannot rebut the
irrebuttable presumption arising from Article 6(1)
sentence 1 of Regulation No 1367/2006”. The same
applied to Art. 63(2) of Regulation (EC) No 1107/2009
of 21October 2009.5 It is stated inparagraph41: “That
provision merely refers to the overriding public in-
terest protected by Article 4(2), first indent, of Regu-
lation No 1049/2001, over which the overriding pub-
lic interest referred to in the first sentence of Article
6(1) of Regulation No 1367/2006 takes precedence.”

The Court denies the Commission’s view that it is
necessary to ensure that the Transparency Regula-
tion and the Aarhus Regulation are interpreted con-
sistently with Art. 16 and 17 of the Charter of Funda-
mental Rights, i.e. with the protection of the freedom
to conduct a business and the right to property, and
with Art. 39(2) and (3) of the Agreement on the Trade
Related Aspects of Intellectual Property Rights
(TRIPS). It is stated in paragraph 44:

“Nevertheless, it cannot be accepted that, for the
purpose of ensuring a consistent interpretation of
European Union law, the validity of a clear and un-
conditional provision of secondary legislation
may be called into question (see, by analogy, Inter-
seroh Scrap and Metal Trading, paragraphs 44 and
46). Under the pretext of ensuring a fair balance
between the protection of the fundamental right
to property, which encompasses intellectual prop-

erty rights, and the protection of other fundamen-
tal rights, the Commission seeks, by its line of ar-
gument, not to ensure a consistent and harmo-
nious interpretation of Regulation No 1049/2001
and Regulation No 1367/2006 with the provisions
of the Charter, of Directive 91/414 or of Regulation
No 1107/2009, but to preclude the application of
the first sentence of Article 6(1) of Regulation
No 1367/2006. Such an approach cannot, in any
event, be accepted, since it would amount to dis-
applying a clear and unconditional provision of a
European Union regulation, which is not even
claimed to be contrary to a superior rule of law.”

3. Notion of information relating to
emissions into the environment

The Commission had submitted that the notion of
emissions was to be interpreted restrictively. The
Court refused this, pointing out that exceptions to
the access to documents had to be interpreted restric-
tively. Regarding Art. 6(1) sentence 1 Aarhus Regula-
tion, it is stated in paragraph 51: “By providing that,
where the information requested relates to emissions
into the environment, an overriding public interest
in disclosure exists which is superior to an interest
protected by an exception, the first sentence of Arti-
cle 6(1) of Regulation No 1367/2006 allows a specific
implementation of that general principle [what is
meant is the principle of the widest possible access
to documents, author’s note]”. As stated in recital 15
of the Aarhus Regulation, only the grounds for re-
fusal as regards access to environmental information
should be interpreted in a restrictive way (paragraph
52). Somewhat surprising and without further expla-
nation, the Court then in paragraph 53 interprets
Art. 6(1) sentence 1 of the Aarhus Regulation6 as fol-
lows: “Accordingly, in order for the disclosure to be
lawful, it suffices that the information requested re-
late in a sufficiently direct manner to emissions into
the environment.”

For interpreting Art. 6(1) sentence 1 Aarhus Regu-
lation, the Commission had also invoked the Imple-
mentation Guide to the Aarhus Convention, pub-
lished by the United Nation Economic Commission
forEurope (UNECE) in2000 (hereinafter: Implemen-
tation Guide), which for interpreting the notion of
emission referred to the definition in Council Direc-
tive 96/61/EC, i.e. the direct or indirect release of sub-

4 Art. 14(1) of Directive 91/414 reads: “Member States and the
Commission shall, without prejudice to Council Directive
90/313/EEC of 7 June 1990 on the freedom of access to informa-
tion on the environment (OJ L 158 of 23 June 1990, p. 56),
ensure that information submitted by applicants involving indus-
trial and commercial secrets is treated as confidential if the
applicant wishing to have an active substance included in Annex
I or the applicant for authorization of a plant protection product
so requests, and if the Member State or the Commission accepts
that the applicant’s request is warranted.”

5 According to Art. 63(2) disclosure of specific information shall
normally be deemed to undermine the protection of the commer-
cial interests of the individuals concerned. This inter alia includes
information on impurities of the active substance except for the
impurities that are considered to be toxicologically, ecotoxicolog-
ically or environmentally relevant (Art. 63(2) lit. b)), but also
information on the complete composition of a plant protection
product (Art. 63(2) lit. f)).

6 Wording: “[…] that there is an overriding public interest in the
disclosure if the requested information relates to emissions into
the environment”.
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stances from installations. The Court held that ac-
cording to the ruling of the European Court of Jus-
tice (ECJ), the Implementation Guide could not bind-
ingly interpret the Convention and that neither the
Aarhus Convention nor Regulation 1367/2006 re-
strict their respective scope of application to the con-
sequences of industrial activities. It is stated in para-
graph 56: “Therefore, the definition of emission in-
to the environment which emerges from the Imple-
mentation Guide cannot be used to interpret Regu-
lation No 1367/2006.”

4. Information contained in the
“document at issue” in the opinion of
the EU Court is information on
emissions

As “levelling rule” for the subsumption of the infor-
mation in the “document at issue” according to
Art. 6(1) sentence 1 Aarhus Regulation, the Court rais-
es thequestionof “whether thedocument at issue con-
tains information which relates, sufficiently directly,
to emissions into the environment” (paragraph 57).

Regarding the impurities in the active substance,
the Court fully agrees with the applicants’ argumen-
tation, paragraph 69:

“It must be pointed out that, as the applicants
claim, a largepart of thedata in the sub-documents
of which the document at issue is composed, re-
ferred to in paragraphs 66 to 68 above, concerns
the identification and the quantity of various im-
purities present in the active substance notified
by each of the operators which took part in the
procedure for the inclusion of glyphosate in An-
nex IofDirective91/414. Since theactive substance
must be included in a plant protection product,
which, it is common ground, will be released into
the air, principally by spraying, the ‘identity’ and
the quantity of each impurity contained in such a
substance constitutes information relating, in a
sufficiently direct manner, to emissions into the
environment, as the applicants rightly note (see
paragraphs 62 and 63 above).”

The Court also agrees with the applicant’s arguments
on the analytical profile of the batches, paragraph 71:
“As regards the analytical profile of batches tested, it
must also be stated that the information concerning
the quantity of all the impurities present in the var-

ious lots and the minimum, median and maximum
quantity of each of those impurities […] constitutes,
with the exception of the structural formulas of im-
purities set out in the summary tables in the second
and third sub-documents, information relating, in a
sufficiently direct manner, to emissions into the en-
vironment.”

The Court holds that the same applies to the dis-
closure of the composition of plant protection prod-
ucts as requested by the applicants. It is stated in
paragraph 73: “As regards the composition of plant
protection products developed by the operators
which applied for the inclusion of glyphosate in An-
nex I to Directive 91/414, it must be noted that the ex-
act quantities, per kilogramme or per litre, of the ac-
tive substance and of adjuvants used in their manu-
facture are indicated in part C.1.3, entitled ‘Detailed
specification of the preparations (Annex II A 1.4)’ of
the first sub-document and that such information re-
lates in a sufficiently direct manner to emissions in-
to the environment (see paragraph 69 above).”

In contrast, the methods of analysis and validation
of the data do – in the Court’s opinion – not consti-
tute any information relating to emissions.

The Court dismissed the Commission’s argumen-
tation that all of the relevant information from a tox-
icological perspective and as regards the effect of the
active substance on human health had been subject
to a careful analysis and had been disclosed by the
Commission decision of 6 May 2011. Likewise, the
Court held that the Commission’s submission that
the applicants had not indicated the reasons why the
documents which had already been disclosed did not
suffice for assessing the validity of the process of the
inclusion of glyphosate in Annex I to Directive 91/414
was irrelevant.

III. Evaluation of the decision

1. Far-reaching implications of the – still
appealable – decision

The decision relates to plant protection law. It does,
however, have implications on the entire area of sub-
stance law. Also all other substance-related laws con-
tain provisions on the protection of commercial and
industrial secrets, some of which – as in Art 63(2) of
Regulation 1107/2009 – are endowed with special
statutory protection against disclosure (e.g.
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Art. 118(2) REACH Regulation7, Art. 66(2) Biocidal
Products Regulation). According to the Court’s inter-
pretation of Art. 6(1) sentence 1 of the Aarhus Regu-
lation 1367/2006, such commercial and industrial se-
crets must be disclosed to a large extent.

At the timethiscommentonthe judgmentwaswrit-
ten (early November 2013), the time limit for filing an
appeal against the General Court’s decision according
to Art. 256(2) TFEU and the Statute of the Court had
not yet expired. For the time being it needs to be left
open whether the Commission and/or possibly other
parties entitled to appeal file an appeal. As the Court’s
interpretationofArt. 6(1) sentence 1of theAarhusReg-
ulation 1367/2006 fundamentally changes the previ-
ous legal practice of the authorities on public access
to information submitted to them in the course of au-
thorisation procedures, which frequently contain
commercial and industrial secrets, and thus relates to
fundamental questions, itwouldbedesirable if theEu-
ropean Court of Justice (ECJ) clarified those questions.

2. Previous court rulings on access to
information on substances according
to Aarhus8

TheGeneral Court and theECJ have already rendered
a number of decisions on the first pillar of the Aarhus
Convention “access to environmental information”.
As far as is known, however, the General Court’s de-
cision of 08 October 2013 in the legal case T-545/11 is
the first that applies Art. 6(1) sentence 1 of Aarhus

Regulation 1367/2006 in substance law, according to
which information relating to emissions into the en-
vironment must be disclosed without weighing the
interests involved, even if they contain commercial
and industrial secrets.

In its decision of 16 December 2010 (C-266/09), the
Court of Justice decided that information on residues
of plant protection products constitute “environmen-
tal information” within the meaning of Directive
2003/4. However, the Court of Justice did apparent-
ly not follow the Advocate General’s opinion that
such information was information on “emissions in-
to the environment” within the meaning of Art. 4(2)
lit. d of Directive 2003/4.9 This conclusion is allowed
because the Court of Justice denied the reopening of
the oral hearing on the interpretation of Directive
2003/4 as set forth by the Advocate General, point-
ing out that it could also answer the question raised
by the national court without discussing the Advo-
cate General’s point of view. The Court of Justice an-
swered the question of the national court to the ef-
fect that the balancing of conflicting rights as pre-
scribed by Directive 2003/4 had to be made in each
individual case and could not be anticipated by na-
tional regulations. Such balancing of conflicting
rights would have been irrelevant had the Court of
Justice agreed with the Advocate General’s interpre-
tation of Art. 4(2) sentence 4 of Directive 2003/4.10

In its decision of 22 December 2010 (C-524/09), the
Court of Justice affirmed the legislator’s decision to
allocate access to so-called “trading data”11 exclusive-
ly to the specific rules on publication and confiden-
tiality of Directive 2003/87, and not to the rules of Di-
rective 2003/04. It therefore denied the application of
Directive 2003/4 in this case, even though those “trad-
ing data” were undisputedly seen as “environmental
information”. Thus, the Court of Justice did not arrive
at the question raised by the national court, namely
whether or not those data are to be considered infor-
mation on “emissions into the environment” within
the meaning of Art. 4(2) sentence 4 of Directive
2003/4. In contrast, the Advocate General Ms. Kokott
held that Directive 2003/4 applied, and therefore had
to address the issue of whether or not those data are
to be considered information on “emissions into the
environment” within the meaning of Art. 4(2) sen-
tence 4 of Directive 2003/4. She then concluded that
those data were in fact “environmental information”,
but not information on “emissions into the environ-
ment”. While the notion of “environmental informa-

7 This provision and its interpretation in consideration of Aarhus is,
inter alia, the subject matter of the still pending legal dispute Case
T-245/11.

8 Good overview at Garcon, Access to environmental information
versus protection of confidential business information, Recent
case-law of the CJEU and of administrative courts in Germany,
EurUP 2/2013 p. 100.

9 Insofar identical with Art. 6(1) sentence 1 Aarhus Regulation.

10 Cf. v. Holleben/Scheidmann, Öffentlicher Zugang zu Stoffinfor-
mationen nach REACH im Licht der Aarhus-Konvention [Public
access to information on substances according to REACH in the
light of the Aarhus Convention], StoffR 6/2011 p. 237 (242); Kaus,
The term „emission“ in the domain of freedom of access to
information, EurUP 6/2011 S. 293; Garcon, Access to environ-
mental information versus protection of confidential business
information, Recent case-law of the CJEU and of administrative
courts in Germany, EurUP 2/2013 p. 100 (105–108); Garcon,
Aarhus and Agrochemicals: The scope and limitations of access
rights In Europe, EurUP 2012 p. 725 (7).

11 Data relating to the names of the owners of transferred accounts
and of receiving accounts for transactions with emission certifi-
cates, certificates or Kyoto units relating to these transactions and
their date and time of day.
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tion”also included indirect informationonemissions,
information on “emissions into the environment”
within the meaning of the irrebuttable presumption
only referred to information on released substances.
Emission allowance trading, however, took place be-
fore substances were released, therefore information
in this respect was not information on emissions.12

German courts made decisions on the notion of
“emissions into the environment”. Thus, the German
Federal Administrative Court (BVwG) in its decision
of 24 September 2009 (7 C 2.09)13 on the interpreta-
tion of Section 9 (1) sentence 2 Environmental Infor-
mation Act (UIG), which implements Art. 4(2) sen-
tence 4 of Directive 2003/4, held that a restrictive in-
terpretation of the notion “environmental informa-
tion on emissions” was required and had to be limit-
ed to emissions from industrial plants which were ac-
tually emitted into the environment. The BVwG held
that this interpretationwassoobviously required that
it did not consider it necessary to refer the case to the
European Court in the preliminary ruling.

The Administrative Court Braunschweig even
more clearly affirmed the BVwG’s view in its – final
and non-appealable – decision of 12 December 2012
(2 A 1033712)14. This decision of the Administrative
Court Braunschweig is of particular interest because
– as in the case of the EU Court in T-545/11 – it does
not only relate to the active substance glyphosate, but
also to the “document at issue” of the EU Court (vol-
ume 4 of the draft report of the German authority as
rapporteur) in this matter. Thus, the applicants
sought disclosure of the “document at issue” both at
a national and European level. The Administrative
Court denied disclosure of the “document at issue”,
because – in stark contrast to theEUCourt inT-545/11
– it did not consider the information contained there-
in to be “environmental information on emissions”
within the meaning of Section 9 (1) sentence 2 UIG
(or Art. 4(2) sentence 4 of Directive 2003/4).

3. “Environmental Information” as
requirement for the applicability of the
Aarhus Regulation

The application of Aarhus Regulation 1367/2006 re-
quires that therequested information–herecontained
in the “document at issue” – is to be seen as “environ-
mental information” within the meaning of Art. 2(1)
lit. d of the Regulation. It is to be noted that the Court

did not examine this question. Apparently it consid-
ered this requirement for theapplicationof theAarhus
Regulation as so self-evident that it did not even have
to be mentioned. The Court of Justice in its decision
C-266/09didnot so lightly dealwith this question, and
with regard to information on residues of plant pro-
tection products affirmed the classification as “envi-
ronmental information” only after careful review.
Thus, the view “information on chemicals is environ-
mental information” so often held by environmental
organisations is not shared by the ECJ. By no means
is all information of the dossier for the classification
of active substances in Annex I of Directive 91/414 “en-
vironmental information” within the meaning of the
Aarhus Regulation, but those which deal with identi-
fying harmful effects on human beings or the envi-
ronment. It is at any rate certain that this question can
be clarified only on a case-to-case basis. In this respect,
consistent court ruling indicates that the notion “en-
vironmental information” is to be widely construed.

In the decision cited in III. 2, the Administrative
Court Braunschweig considered the information in
the “document at issue” as being “environmental in-
formation”. Although doubts may be justified with
regard to some of this information – this for instance
relates to information on the complete composition
of the plant protection products produced on the ba-
sis of glyphosate – this question shall not be further
analysed here. However, it would have to be analysed
in more detail if an appeal were filed against the de-
cision of the General Court in the matter T-545/11.

4. As to the interpretation of Art. 6(1)
sentence 1 Aarhus Regulation

a) Interrelation: Transparency Regulation and
Aarhus Regulation

Based on the principle of the widest possible access
to information, the Court stipulated that exceptions
have tobe interpreted restrictively. This canbe regard-

12 Opinion in Case C-524/09 paragraph 69–74.

13 BVerwGE 135, 34

14 http://www.verwaltungsgericht-braunschweig.niedersachsen.de/
portal/live.php?navigation_id=25368&_psmand=124 (last accessed
on 13 Nov. 2013). The decision is described in Garcon, Access to
environmental information versus protection of confidential busi-
ness information, Recent case-law of the CJEU and of administra-
tive courts in Germany, EurUP 2/2013 p. 100 (117, 118).
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ed as undisputed. The exceptions include Art. 4(2),
first indent, of the Transparency Regulation, accord-
ing to which the institutions refuse access to a docu-
ment whose disclosure “would impair the commer-
cial interests of a natural or legal person, including in-
tellectual property rights, unless there is a public in-
terest in the disclosure”. According thereto it is undis-
puted that also commercial and industrial secrets are
protected, unless public interest in the disclosure pre-
vails. The provision of Art. 4(2), first indent, of the
Transparency Regulation applies according to Art. 3
of the Aarhus Regulation if “environmental informa-
tion”hasbeen requested.However,Art. 4(2), first (and
third) indent, of the Transparency Regulation is
specifically interpreted in Art. 6(1) sentence 1 of the
Aarhus Regulation to the effect that “overriding pub-
lic interest in disclosure is given when the requested
information relates to emissions into the environ-
ment.” In thisprovision, theCourt sees an irrebuttable
statutory presumption. If such presumption is given,
a balancing of conflicting rights is waived. Commer-
cial and industrial secrets are disclosed without fur-
ther balancing of conflicting rights.15

The described interrelation between the Trans-
parency Regulation and the Aarhus Regulation is
undisputed. The definition of the notion “emission
into the environment”, however, is controversial (see
more details below).

b) Protection of commercial and industrial
secrets in sectoral laws as compared to the
Transparency Regulation and the Aarhus
Regulation.

As set out in II. 2 above, the Court granted neither
the statutory protection provisions set forth in Art. 14
of Directive 91/414 nor those in Art. 63(2) of Direc-

tive 1107/2009 any legal effect with respect to the ir-
rebuttablepresumptionofArt. 6(1) sentence 1Aarhus
Regulation.

According to Art. 14 of Directive 91/41416, a com-
mercial and industrial secret contained in the docu-
ments for the inclusion of an active substance, is kept
secret only if the Commission or the Member State
agrees to an application for maintenance of secrecy.
In the present case, the German authorities as rap-
porteur agreed to maintain secrecy of the informa-
tioncontained in the “documentat issue” (the request-
ed information were not subject to Art. 14(2) of Di-
rective 91/414)17 and therefore finally refused the dis-
closure requested by the applicants – as shown in the
judgment of the Administrative Court Braunschweig
referred to above. Likewise, the Commission dealing
with the application for access in parallel also denied
disclosure, without being able to identify any over-
riding public interest in the disclosure, nor any infor-
mation on “emissions into the environment”.

The Court’s disregard of the regulation provided
by the legislator in Article 14 of Directive 91/414 for
the publication of data and their confidentiality with
regard to the irrebuttable presumption of Art. 6(1)
sentence 1 of the Aarhus Regulation meets with con-
siderable reservations. Art. 14(1) of Directive 91/414
contains the reservation “without prejudice to Direc-
tive 90/313 of the Council of 7 June 1990”18, thus al-
so including the irrebuttablepresumptionofArt. 4(2)
sentence 4 of Directive 2003/4, which as Art. 6(1) sen-
tence 1 of the Aarhus Regulation demands disclosure
without balancing of conflicting interests in case of
information on emissions into the environment. But
such reservation cannot as a consequence invalidate
theprotection against disclosure set forth inArt. 14(1)
of Directive 91/414 by a wide interpretation of the no-
tion “emissions into the environment”. That would
be a contradictory legal situation. An interpretation
of Art. 4(2) Sentence 4 of Directive 2003/4 or of
Art. 6(1) sentence 1 of the Aarhus Regulation which
turns the special exception into a rule is incompati-
ble with the conception of Art. 14 of Directive 91/414.

This evaluation becomes even more evident upon
application of Regulation (EC) No 1107/2009, which
replaced Directive 91/414 with effect as from 14 June
2011. According to Art. 63(2) of this Regulation, in re-
spect of specific information “disclosure shall nor-
mally be deemed to affect the protection of the com-
mercial interests or of privacy and the integrity of
the individuals concerned”.19 The specifically pro-

15 According to Art. 4(2) sentence 4 of Directive 2003/4 this does
not apply to the protection of intellectual property. Thus, intellec-
tual property can be disclosed only in case an overriding public
interest in disclosure is stated.

16 See footnote 4.

17 The information specified therein cannot be kept secret.

18 In Case C-266/09 the ECJ applies Directive 2003/4, which
replaced Directive 90/313 with effect as from 14 Feb. 2005. The
ECJ also declared that Directive 91/414 can be applied only in
consideration of Directive 2003/4 (paragraph 54).

19 This formulation is also found in Art. 118(2) REACH Regulation
and in Art. 66(2) Biocidal Products Regulation. It links to Art. 4(2),
first indent, Transparency Regulation with the consequence that
its requirements no longer need to be substantiated and proven.
The legislator has already rendered this performance.
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tected information inter alia includes specifications
of impurities of the active substance except for the
impurities that are considered to be toxicologically,
ecotoxicologically or environmentally relevant
(Art. 63(2) lit. b)), results of production batches of the
active substance including impurities (Art. 63(2) lit.
c)), information on the complete composition of a
plant protectionproduct (Art. 63(2) lit. f)). In essence,
this is the information contained in the “document
at issue”, disclosure of which the Court in its judg-
ment in the case T-545/11 ordered the Commission
to provide, referring to the irrebuttable presumption
of Art. 6(1) sentence 1 Aarhus Regulation.

It is true that Art. 63(2) Regulation 1107/2009 is
subject to the Aarhus legislation.20 However, the spe-
cial interpretation of Art. 6(1) sentence 1 Aarhus Reg-
ulation which the Court made in Case T-545/11 ren-
ders the legislator’s decision on the specific protec-
tion of the information listed in Art. 63(2) Regula-
tion 1107/2009 inapplicable. Such result, which in it-
self is contradictory, is unacceptable. The recent sec-
toral legislation on substance law (Plant Protection
Regulation 1107/2009, Biocidal Products Directive,
REACH Regulation) did in knowledge of the Aarhus
Convention, Directive 2003/4 and the Aarhus Regu-
lation create detailed provisions on the protection of
commercial and industrial secrets, thereby presum-
ing that these protective provisions were applicable
and would not be annulled by the irrebuttable pre-
sumption in Art. 6(1) sentence 1 Aarhus Regulation
or in Art. 4(2) sentence 4 Directive 2003/4.21

Consequently, the provision of Art. 6(1) sentence
1 Aarhus regulation must be interpreted to the effect
that Art. 63(2) Regulation 1107/09 remains applica-
ble. The reservation of the Aarhus legislation in
Art. 63(3) Regulation 1107/09 therefore means that
the European Union’s institutions deny disclosure of
the information specified in Art. 63(2) Regulation
1107/09 according to Art. 3 Aarhus Regulation in con-
junction with Art. 4(2) Transparency Regulation, un-
less there is an overriding public interest in the dis-
closure.22 This already constitutes a clear limitation
of the protection of the information according to
Art. 63(2)Regulation 1107/2009.The irrebuttablepre-
sumption of Art. 6(1) sentence 1 Aarhus Regulation,
however, cannot refer to the information set forth in
Art. 63(2) Regulation 1107/09, but – after examina-
tion of the individual case – at best to information
that by special act is treated as confidential accord-
ing to Art. 63(1) Regulation 1107/09.

The ECJ decision of 22 December 2010 in Case C
524/11 cited in III.2 above can also be invoked for this
interpretation. In that decision, the ECJ approved the
legislator’s decision to allocate access to specific in-
formation in the area of trading with emission rights
exclusively to the specific rules on publication and
confidentiality of Directive 2003/87, and not to the
rules of Directive 2003/04.23 It therefore denied the
application of Directive 2003/4 in this case, even
though those “trading data” were undisputedly seen
as “environmental information”. In accordance with
this decision, the provisions of Regulation 1107/09
cannot be entirely excluded from the scope of appli-
cation of the Aarhus Regulation, especially as
Art. 63(3) Regulation 1107/09 contains the reserva-
tion of the Aarhus Directive 2003/4.24 With regard to
the irrebuttable presumption of Art. 6(1) sentence 1
Aarhus Regulation, however, the ECJ’s concept in
Case C-524/11 can be transferred. Art. 63(2) of Regu-
lation 1107/09 is lex specialis towards the general pro-
vision of Art. 6(1) sentence 1 Aarhus Regulation, with
the result that the irrebuttable presumption does not
apply to the information specified therein.

In the area of merger control, the ECJ in its deci-
sion of 28 June 2012 (C-477/10 P) held that the inter-
pretation of the Transparency Regulation must pay
due regard to the statutory system of merger law for
the publication of data and their confidentiality. The
balance which the Union legislature ensured in the
EC merger regulation between the obligation on un-
dertakings to communicate possibly sensitive com-
mercial information to the Commission on the one
hand, and the guarantee of increased protection of
the information within the scope of professional and
business secrecy on the other hand must not be jeop-
ardised (paragraph 62 of decision C-477/10). This

20 Art. 63(3) of Regulation 1107/2009 states this expressly for the
application in the Member States (Directive 2003/4). For applica-
tion at a European level, Regulation 1367/2006 applies directly,
also without explicit reservation.

21 As far as is known, the risk of erosion of protection by a wider
interpretation of the notion “emissions into the environment”
were not even discussed in the legislation procedures of the more
recent substance laws. The legislation materials might have to be
reviewed in this respect, if necessary.

22 Garcon, EurUP 2/2013 p. 100 (107) considers Art. 63(2) Regula-
tion 1107/2009 as lex specialis towards the Aarhus legislation
and requests a reversal of the burden of proof to the effect that
an overriding public interest in disclosure must be made evi-
dent.

23 Here, the ECJ did not cite the principle lex specialis derogat
legi generali but nonetheless applied it.

24 See in this respect footnote 20.
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court ruling can be applied to the relationship be-
tween the provision in Art. 63 Regulation 1107/2009
and the Transparency Regulation and Aarhus Regu-
lation, because authorisation procedures according
to substance law also require the transmission of sen-
sitive data to the authorities, which principally have
to guarantee the protection of such data.

c) “Interpretation” of Art. 6(1) sentence 1 Aarhus
Regulation in conformity with primary law

As outlined in detail in II.2 above, the Court further
refused to interpret theTransparencyRegulationand
theAarhusRegulation in conformitywithArt. 16 and
17 of the Charter of Fundamental Rights and with
Art. 39(2) of the Agreement on the Trade Related As-
pects of Intellectual Property Rights (TRIPS).25 In
truth, so the Court, the inapplicability of Art. 6(1) sen-
tence 1 Aarhus Regulation – a clear and uncondition-
al regulation of Union law – shall be established un-
der the “guise” of this argumentation.

TheGeneralCourt’s arguments are surprising. The
general applicability of Art. 6(1) sentence 1 Aarhus
Regulation is not questioned. Rather, the question is
whether the European primary law (TFEU and Char-
ter of Fundamental Rights) and an internationally
binding treaty such as TRIPS26 require an interpre-
tation of this regulation that complies with the com-
mercial and industrial secrets protectedunderprima-
ry law and TRIPS. In this respect it has to be consid-
ered that also the Aarhus Convention and the Aarhus
Regulation want to ensure the protection of commer-
cial and industrial secrets. They do, however, require
a restrictive interpretation of the exceptions in the
Transparency Regulation and thus also of the notion
of commercial and industrial secrets27, and in addi-
tion request disclosure of information containing
commercial and industrial secrets if an overriding
public interest is discernible. If then in case of infor-

mation on “emissions into the environment” accord-
ing to Art. 6(1) sentence 1 Aarhus Regulation the pro-
tection of commercial and industrial secrets required
under primary law and international law shall be
eliminated completely, then that does in fact require
a very specific justification. This results in the call
for a restrictive interpretation of the notion “emis-
sions into the environment”.

d) Notion “emissions into the environment”
according to Art. 6(1) sentence 1 Aarhus
Regulation

The Court refuses a restrictive interpretation of the
notion “emissions into the environment”. According
to the opinion of the Court, the principle of widest
possible access to environmental information also
and in particular extends to information on “emis-
sions into the environment”. It is stated in paragraph
53: “Accordingly, in order for the disclosure to be law-
ful, it suffices that the information requested relates
in a sufficiently direct manner to emissions into the
environment.”

Thenotion “emissions into the environment”with-
in the meaning of Art. 6(1) sentence 1 Aarhus Regu-
lation is neither defined in the Aarhus Regulation nor
in the Convention. The notion is also contained in the
definitionof “environmental information” inArt. 2(1)
lit. d) of the Regulation, according to which “environ-
mental information” means, inter alia: “information
[…] on factors such as […] emissions, discharges and
other releases into the environment, affecting or like-
ly to affect the elements of the environment asnamed
in clause 1”. “Information […] on emissions” within
the meaning of the definition of “environmental in-
formation” is thus not equal to “[…] information re-
lating to emissions into the environment” within the
meaning of Art. 6(1) sentence 1 Aarhus Regulation.
The two provisions have different functions which
preclude a uniform interpretation.28 The definition
of a requested information as “environmental infor-
mation” opens the scope of application of the Aarhus
Regulation and only permits a meaningful balancing
of the conflicting interests as to whether or not a par-
ticular information should be disclosed. In contrast,
information “relating to emissions into the environ-
ment” within the meaning of Art. 6(1) sentence 1
Aarhus Regulation must always be disclosed without
balancing of conflicting interests, even if they con-
tain commercial and industrial secrets.29

25 In the German legal terminology the notion “verfassungskon-
forme Auslegung” is common.

26 The EU Court correctly says that the TRIPS Agreement is an
integral component of Union Law and, although not directly
applicable, should to the greatest possible extent be considered
upon interpreting secondary laws (paragraph 45).

27 The Court did not question that the information contained in the
“document at issue” related to commercial and industrial secrets.

28 Opinion of the Advocate General Ms. Kokott in Case C-524/09
paragraph 71.

29 Opinion of the Advocate General Ms. Kokott in Case C-524/09
paragraph 72, 73.
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The legislator of the Aarhus Regulation unfortu-
nately failed to clearly work out this “quality leap”
between the definition of “environmental informa-
tion” and the irrebuttable presumption set forth in
Art. 6(1) sentence 1; rather, it selected words that
sound very similar or almost equal. This differentia-
tion, however, clearly shows that the notion “emis-
sions into the environment” within the meaning of
Art. 6(1) sentence 1 Aarhus Regulation is – contrary
to the Court’s view – not “clear” and cannot be un-
derstood from its wording alone. Rather, the notion
is an uncertain legal term that needs to be interpret-
ed.

As already stated in a)-c) above, the provisions of
sectoral laws on the protection of specific commer-
cial and industrial secrets and the Charter on Fun-
damental Rights and the TRIPS Agreement require
a restrictive interpretation of the notion “emissions
into the environment” within the meaning of
Art. 6(1) sentence 1 Aarhus Regulation, as far as the
application of this provision can at all take effect in
the face of sectoral law provisions on the protection
of specific information (in this respect see III.4.b)
above).

This interpretation is supported by the Implemen-
tation Guide to the Aarhus Convention, published by
the United Nation Economic Commission for Europe
(UNECE) in 2000 (hereinafter: Implementation
Guide). In the legal action, the Commission rightly
invoked this Implementation Guide, which on page
60 for interpreting the term emission refers to the
definition of the IPPC Directive 96/61/EC, i.e. to the
direct or indirect release of substances from installa-
tions.30

The Court rightly points out that this Implemen-
tation Guide cannot bindingly interpret the Aarhus
Convention. On the other hand, the General Court in
its decision T338/08 did in fact invoke the Implemen-
tation Guide for interpreting the Convention.31 At
least, the Implementation Guide clearly points out
that in 2000, i.e. a short time after the Convention
was enacted, the necessity of disclosing information
on substances actually released into the environment
without any consideration to commercial and indus-
trial secrets was seen only with respect to emissions
from industrial installations. At that time, nobody
thought of emissions from the use of substances or
preparations.

Against this background, the ruling of German
courts cited in III.2 above concludes that the notion

“emissions into the environment” is to be interpret-
ed restrictively and refers only to the release of sub-
stances from industrial installations. Also the prac-
tice of authorities in processing applications for ac-
cess to (environmental) information in dossiers for
registration and authorisation procedures of sub-
stance law was based on the Implementation Guide,
as also reflected in the Commission’s position in the
case decided by the Court.

The Implementation Guide, however, is signifi-
cant not only because of its reference to installations
– it also clarifies that the term emission relates to “the
[…] direct or indirect release of substances […] into
the air, the water or the soil”. This is referred to also
by the Advocate General Ms. Kokott who rejects the
installation reference of the Implementation Guide
and thus principally opens the irrebuttable presump-
tion of Art. 6(1) sentence 1 Aarhus Regulation also,
for example, for the use of plant protection prod-
ucts.32

According thereto, “information on emissions”
within the meaning of Art. 6(1) sentence 1 Aarhus
Regulation do not extend to information on sub-
stances which are released into the environment at
any point of time during their life cycle. Rather, this
relates to information on the release of substances as
such.33 As outlined in III.2 above, the Advocate Gen-
eral therefore in Case C-524/09 has in fact classified
information that can be connected to emissions on-
ly indirectly as “environmental information”, but not
as information on “emissions into the environ-
ment”34. If Art. 6(1) sentence 1 Aarhus Regulation or
Art. 4(2) sentence 4 of Directive 2003/04 also covered
indirect information on emissions, the scope of ap-
plication of the exceptions excluded under these pro-
visions, and thus in particular the protection of com-
mercial and industrial secrets, would be very severe-
ly limited.35 The Advocate General states: “The argu-

30 The IPPC Directive was replaced by the IED Directive of 24 Nov.
2010 and defines emission as “direct or indirect release of sub-
stances, vibrations, heat or noise from individual or diffuse
sources in the installation into air, water or land”.

31 More details in Garcon, The Aarhus Rights in the EU: Internal
Review and Access to Justice, StoffR 2012 p. 134 et seq.

32 Opinion in Case C-266/09 paragraph 91.

33 Opinion in Case C-266/09 paragraph 93. Thus also Garcon, loc.
cit. EurUP 2012 p. 100 (108)

34 The Advocate General holds that information on trading with
emission rights is only indirect information on emissions, because
the trading takes place before substances are released.

35 Opinion in Case C-524/09 paragraph 69–74.
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ments made in the Implementation Guide for the
Aarhus Convention are therefore more persuasive. It
states that the protection of commercial confidential-
ity should end when the substances to which the con-
fidential information relates are released. Emissions
allowance trading, on the other hand, takes place be-
fore substances are released. Information on such
trading consequently does not constitute informa-
tion on emissions.”36

The General Court did not deal with this impor-
tant point, incorrectly classified the wording of
Art. 6(1) sentence 1 Aarhus Regulation as “clear pro-
vision of a European Union regulation”, moreover –
with the formulation “relates in a sufficiently direct
manner to emissions into the environment” – shift-
ed the extremely important dividing line between in-
direct and direct information on emissions in an im-
permissible manner in favour of direct information
on emissions, and thus declared information whose
disclosure is the subject matter of Case T-545/11 to be
direct information on emissions.

The approach by the General Court is to be reject-
ed. It is already questionable whether the dividing
linebetweendirect and indirect informationonemis-
sions as drawn by the Advocate General Ms. Kokott
sufficiently considers the exceptional nature of the
provision of Art. 6(1) sentence 1 Aarhus Regulation
in substance law. This is much easier with regard to
installation-related emissions, as these are released
from the installations through chimneys, disposal
pipelines and the like. That is why the installation
reference in the Implementation Guide does make
sense. Upon application in substance law, one easily
runs the risk of classifying the entire use of chemi-
cals as emission. The Court’s judgment of 08 Octo-
ber 2013 demonstrates that risk. In any case, howev-
er, it cannot be right to even more blur the dividing
linebetweendirect and indirect informationonemis-
sions drawn by Advocate General Kokott by pulling
large blocks of information in registration and autho-
risation procedures into the area of application of the
irrebuttable presumption of Art. 6(1) sentence 1
Aarhus Regulation by using the formulation “relates
in a sufficiently direct manner to emissions into the
environment”.

5. Details on the information contained
in the “document at issue”

a) Identity and quantity of all the impurities in
the active substance notified by each operator

The Court considered information on the identity
and quantity of all the impurities in the active sub-
stance notified by each operator as “information re-
lating to emissions into the environment”, because it
“relates in a sufficiently direct manner to emissions
into the environment”. Therefore, the Court ordered
the Commission to disclose this information.

Informationon impurities in active substances en-
joy special protection under Art. 63(2) lit. b of Regu-
lation 1107/2009. According to Art. 4(2) Transparen-
cy Regulation, which according to Art. 3 Aarhus Reg-
ulation also applies in the case of “environmental in-
formation”, they may be disclosed only if there is an
overriding public interest in disclosure. However, in-
formation on impurities considered to be toxicolog-
ically, ecotoxicologically or environmentally relevant
are anywaypublicly accessible according toArt. 63(2)
lit. b of Regulation 1107/200937. The special protec-
tion thus relates to information on impurities that
are not considered to be toxicologically, ecotoxicolog-
ically or environmentally relevant. The legislator of
Regulation 1107/2009 stipulated this protection in
knowledge of the Aarhus legislation. Permitting an
interpretation of the notion “emissions into the en-
vironment” that goes directly against the protection
intended by the legislator of Regulation 1107/2009
would be absurd. Therefore, Art. 63(2) lit. b of Regu-
lation 1107/09 is lex specialis towards the general pro-
vision of Art. 6(1) sentence 1 Aarhus Regulation. Ref-
erence is made to the reasons stated in III.4. b.

The ruling of German courts described in III.2
above starts from a different angle but arrives at the
same result. According thereto, the uncertain legal
notion “emissions into the environment” in Art. 4(2)
sentence 4 Directive 2003/4 (identical to Art. 6(1) sen-
tence 1 Aarhus Regulation) is to be interpreted not
only according to its wording, but with reference to
the “Implementation Guide” on the Aarhus Conven-
tion, which limits the notion “emissions into the en-
vironment” to emissions from industrial installa-
tions. According thereto, Art. 4(2) sentence 4 Direc-
tive 2003/4 (identical to Art. 6(1) sentence 1 Aarhus
Regulation) is not applicable in substance law. Ac-
cording to this legal view, the protection of commer-

36 Opinion in Case C-524/09 paragraph 74.

37 The short version of the Dossier is published according to Art. 10
Regulation 1107/09. There, information on the relevant impurities
cannot be kept secret.

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

18
67

29
9X

00
00

32
38

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S1867299X00003238


EJRR 04|2013576 Case Notes

cial and industrial secrets is subject to an overriding
public interest in disclosure, but is not at risk to be
entirely eliminated.

However, even if ignoring the notion’s reference
to installations, as done by Advocate General Kokott
in Case C-266/09 and Case C-524/09, the view held
by the Court is unfounded in consideration of the ex-
planations in III.4 above. The notion is to be inter-
preted restrictively, because any intervention in legal
interests protected by primary law – which undisput-
edly includes commercial and industrial secrets – re-
quires specific justification. As outlined in more de-
tail in III.4 d above, “information […] on emissions”
within themeaningof thedefinitionof “environmen-
tal information” in theAarhusRegulation isnot equal
to “[…] information relating to emissions into the en-
vironment” within the meaning of Art. 6(1) sentence
1AarhusRegulation.There is a “quality leap”between
the two notions which cannot be explained by con-
sidering the wording alone. Insofar, the Court has to
be contradicted when it classifies the wording of
Art. 6(1) sentence 1 Aarhus Regulation as “clear pro-
vision of a European Union regulation” (paragraph
44).

TheCourt refused a restricted interpretationof the
notion “emissions into the environment” and states
that information on impurities in the active sub-
stance “relates in a sufficientlydirectmanner to emis-
sions into the environment” because the active sub-
stance was included in plant protection products pri-
marily released by spraying into the air.

As outlined in more detail in III.4 d above, the for-
mulation “relates in a sufficiently direct manner to
emissions into the environment” unduly blurs the ex-
tremely importantdividing linebetween indirect and
direct informationonemissions.Asdemonstratedby
the judgment of the Court, this formulation is meant
to draw over large blocks of information in registra-
tion and authorisation procedures into the area of ap-
plication of the irrebuttable presumption of Art. 6(1)
sentence 1 Aarhus Regulation. This de facto results
in an unjustifiable limitation of the protection of
commercial and industrial secretsunderprimary law.

Therefore, “information on the identity and quan-
tity of all the impurities in the active substance noti-
fied by each operator”, which in a procedure for au-
thorising plant protectionproducts are submittedbe-
fore the use of these substances, can be indirectly
linked to emissions, but it is not information on re-
leased substances and do not fall under the irrebut-

table presumption of Art. 6(1) sentence 1 Aarhus Reg-
ulation, as also confirmed by Art. 63(2) lit. b Regula-
tion 1107/2009.

b) The impurities present in the various batches
and the minimum, median and maximum
quantities of each of those impurities

The Court considered information on impurities
present in the various batches and theminimum,me-
dian and maximum quantities of each of those im-
purities as “information relating to emissions into
the environment”, because it “relates in a sufficient-
ly direct manner to emissions into the environment”.
Therefore, the Court ordered the Commission to dis-
close this information.

The explanations under a) on the impurities in ac-
tive substances also apply in respect of the impuri-
ties in the different batches. According to Art. 63(2)
lit. b Regulation 1107/2009, “results of production
batches of the active substance including impurities”
are specifically protected. This provision is, as set
forth in III.4 b in more detail, lex specialis towards
Art. 6(1) sentence 1 Aarhus Regulation.

In addition, information on batches of active sub-
stances and their impurities which is submitted in
anauthorisationprocedure forplantprotectionprod-
ucts before these substances are used, does not relate
to releases upon the use of plant protection products.
Even if – as by Advocate General Kokott – the appli-
cation of Art. 6(1) sentence 1 Aarhus Regulation is re-
moved from the reference to installations, such in-
formation can at best be indirectly related to emis-
sions, but is just not information on released sub-
stances. The formulation of the Court “sufficiently
direct” blurs this dividing line and results in a no
longer justifiable limitation of the protection of com-
mercial and industrial secrets – which in this case is
even specifically provided for by law (Art. 63(2) lit. c
Regulation 1107/2009).

c) The composition of the plant protection
products developed by the operators (on the
basis of the active substance)

The Court considered information on the composi-
tion of the plant protection products developed by
the enterprises as “information relating to emissions
into the environment”, because it “relates in a suffi-
ciently direct manner to emissions into the environ-
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ment”. Therefore, the Court ordered the Commission
to disclose this information.

The explanations under a) on the impurities in ac-
tive substances also apply in respect of the composi-
tion of the plant protection products developed by
the enterprises. According to Art. 63(2) lit. f Regula-
tion 1107/2009, “information on the complete com-
position of a plant protection product” are specifical-
ly protected. This provision is, as set forth in III.4 b
in more detail, lex specialis towards Art. 6(1) sentence
1 Aarhus Regulation.

In addition, information on the complete compo-
sition of a plant protection product which is submit-
ted in an authorisation procedure for plant protec-
tion products before these substances are used does
not relate to releases in case of the use of plant pro-
tection products. Even if – as by Advocate General
Kokott – the applicationofArt. 6(1) sentence 1Aarhus
Regulation is removed from the reference to instal-
lations such information can at best be indirectly re-
lated to emissions, but does just not constitute infor-
mation on released substances. The formulation of
the EU Court “sufficiently direct” blurs this dividing
line and results in a no longer justifiable limitation
of theprotectionof commercial and industrial secrets
– which in this case is even specifically provided for
by law (Art. 63(2) lit. f Regulation 1107/2009).

IV. Summary

As far as is known, the decision of the General Court
of 08 October 2013 was the first time that a European
Court applied the irrebuttable presumption of
Art. 6(1) sentence 1 Aarhus Regulation and Art. 4(2)
sentence 4 of Directive 2003/4 in the area of sub-
stance law.

Thus far, European courts avoided dealing more
closely with this “sensitive” provision.38 The previ-
ous practice of the Commission, the European and
national authorities39 and also of the German courts
refused to apply this provision to requests for access
to information in the area of substance law. By way
of justification, reference was in this respect made to
thenecessityof a restrictive interpretationof thispro-

vision, since its application absolutely required the
disclosure of information which often contains com-
mercial and industrial secrets protected by primary
law. Previous practice also considered it necessary to
make an interpretation of Art. 6(1) sentence 1 Aarhus
Regulation and Art. 4(2) sentence 4 of Directive
2003/4 in conformity to primary law. Also invoked
was the Implementation Guide to the Aarhus Con-
vention, published by the United Nation Economic
Commission for Europe (UNECE) in 2000 (Imple-
mentation Guide), which limited the notion “emis-
sions into the environment” to installation-related
emissions, which excludes application to substance
law.

TheGeneral Court didnot accept these arguments.
It also denied acceptance of the statutory provisions
for the protection of particular information in
Art. 63(2) of Plant Protection Regulation 1107/09 and
gave priority to the “clear” provision in Art. 6(1) sen-
tence 1 Aarhus Regulation. All the information that
the Court ordered the Commission to disclose by us-
ing this line of argument is explicitly specified in
Art. 63(2) Regulation 1107/09. Contrary to the view
held by the Court, the provision of Art. 6(1) sentence
1 Aarhus Regulation can be interpreted only to the
effect that Art. 63(2) Regulation 1107/09 remains ap-
plicable. This requires that the decisions of the legis-
lator of Regulation 1107/09 are respected. Therefore,
Art. 63(2) of Regulation 1107/09 is lex specialis to-
wards the general provision of Art. 6(1) sentence 1
Aarhus Regulation, with the result that the irrebut-
table presumption does not apply to the information
specified therein.40 As a consequence of the reserva-
tion of the Aarhus legislation in Art. 63(3) Regula-
tion 1107/09, the European Union’s institutions deny
disclosure of the information specified in Art. 63(2)
Regulation 1107/09 according to Art. 3 Aarhus Regu-
lation in conjunction with Art. 4(2) Transparency
Regulation, unless there is an overriding public in-
terest in the disclosure. This already constitutes a
clear limitation of the protection of the information
according to Art. 63(2) Regulation 1107/2009. The ir-
rebuttablepresumptionofArt. 6(1) sentence 1Aarhus
Regulation can, however, not refer to the informa-
tion specified in Art. 63(2) Regulation 1107/09.

The aforementioned Implementation Guide is not
only important for the interpretation of the irrebut-
table presumption of Art. 6(1) sentence 1 Aarhus Reg-
ulation and Art. 4(2) sentence 4 of Directive 2003/4
due to its reference to installations. It also clearly

38 E.g. C-266/09 and C-524/09.

39 E.g. also the ECHA for REACH.

40 In the article, this conclusion is also substantiated by the ECJ’s
ruling in Case C-524/11 (see III.4 b).
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points out that the term emission refers to “the […]
direct or indirect release of substances […] into the
air, the water or the soil”. According thereto, the pro-
tection of commercial secrets shall end when those
substances are released towhich the information that
was kept secret refers. As outlined in more detail in
III.4 d above, “information […] on emissions” within
the meaning of the definition of “environmental in-
formation” in the Aarhus Regulation is not equal to
“[…] information relating to emissions into the envi-
ronment” within the meaning of Art. 6(1) sentence 1
Aarhus Regulation. There is a “quality leap” between
the two notions which cannot be explained by con-
sidering the wording alone and which precludes uni-
form interpretation. The Advocate General Ms.
Kokott clearly worked this out in her opinion in Case
C-524/11 and concluded that information that can be
related to emissions only indirectly could, while be-
ing “environmental information”, notmake the “qual-
ity leap” to the irrebuttable presumption under
Art. 6(1) sentence 1 Aarhus Regulation. The Advocate
General then established that the trading with emis-
sion rights took place before substances were re-
leased.While information thereonwas “environmen-
tal information, it was not “information on emis-
sions.”

The General Court did not deal with this impor-
tant point, incorrectly classified the wording of
Art. 6(1) sentence 1 Aarhus Regulation as “clear pro-
vision of a European Union regulation”, moreover –
with the formulation “relates in a sufficiently direct
manner to emissions into the environment” – shift-
ed the extremely important dividing line between in-
direct and direct information on emissions in an im-
permissible manner in favour of direct information
on emissions, and thus declared information whose
disclosure is the subject matter of Case T-545/11 to be
direct information on emissions.

The approach by the Court is to be rejected. It is
already questionable whether the dividing line be-
tween direct and indirect information on emissions
as drawn by the Advocate General Ms. Kokott suffi-
ciently considers the exceptional nature of the pro-
vision of Art. 6(1) sentence 1 Aarhus Regulation in
substance law. This is much easier with regard to in-
stallation-related emissions, as these are released
from the installations through chimneys, disposal

pipelines and the like. That is why the installation
reference in the Implementation Guide does make
sense. Upon application in substance law, one easily
runs the risk of classifying the entire use of chemi-
cals as emission. The Court’s judgment of 08 Octo-
ber 2013 demonstrates this risk. In any case, howev-
er, it cannot be right to even more blur the dividing
linebetweendirect and indirect informationonemis-
sions drawn by Advocate General Kokott by pulling
large blocks of information in registration and autho-
risation procedures into the area of application of the
irrebuttable presumption of Art. 6(1) sentence 1
Aarhus Regulation by using the formulation “relates
in a sufficiently direct manner to emissions into the
environment”.

The Court’s decision in Case T-545/11 relates to
plant protection law. It does, however, have implica-
tions on the entire area of substance law. All other
substance laws also contain provisions for the pro-
tection of commercial and industrial secrets which
would be obsolete if the Court’s decision were to be-
come unappealable. The Court’s interpretation of
Art. 6(1) sentence 1 of the Aarhus Regulation
1367/2006 fundamentally changes the previous legal
practice of the authorities on public access to infor-
mation submitted to them in the course of registra-
tion and authorisation procedures, which frequently
contain commercial and industrial secrets. It thus af-
fects fundamental issues. Therefore, it would be de-
sirable that the ECJ clarified these issues.

At the time this article was written (early Novem-
ber 2013) it had still been open whether the Commis-
sion or any other party entitled to appeal would file
an appeal against the General Court’s judgment. If
the EU Court’s judgment became unappealable, the
balance which the Union legislature ensured in the
substance law provisions (plant protection law, bio-
cide law, REACH, etc.) between the obligation on un-
dertakings to communicate possibly sensitive com-
mercial information to the authorities on the one
hand, and the guarantee of increased protection of
the information within the scope of professional and
business secrecy on the other hand would be consid-
erably impaired. Rectifications by the legislator – al-
so with regard to the Aarhus legislation (Aarhus Reg-
ulation, Directive 2003/4) – might then become nec-
essary.
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