
/\XT~777\ American Society 
—v '— of International Law 

INTERNATIONAL 

LAW 

AS 

LAW 

iRiUK 111 JUC§ 

RSEBOI 
Annual 

IkTi EdiffE 

March 25-28, 2009 
Washington, DC 

• ^ A T D ' 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


/ \ v Q ) / \ American Society 
^ . w - — of International Law 

Proceedings 
»f He I03rd 
INTERNATIONAL 

LAW 

AS 

LAW 

Annual 
Meeting 

March 25-28, 2009 
Washington, DC 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


THE AMERICAN SOCIETY OF INTERNATIONAL LAW 

The Society is a professional association devoted to the study and use of law in international 
affairs. Membership is open to people of all nations, lawyers and non-lawyers, who are 
interested in the challenging problems of law and policy. Its large and diverse membership 
of some 4,000, drawn from nearly one hundred countries, includes scholars, practitioners, 
government officials, international civil servants, and students. 

Founded in 1906, the Society serves as a meeting place, forum, and collegial research 
center, hospitable to all viewpoints in its meetings, publications, and other activities. Publica
tions include the American Journal of International Law, International Legal Materials, 
Studies in Transnational Legal Policy, the ASIL Newsletter, and reports and books produced 
by its programs of research, study, and outreach. 

The Society is a nonpartisan, tax-exempt, nonprofit corporation headquartered at Tillar 
House on Sheridan Circle in Washington, DC. 

It is the policy of the American Society of International Law not to take an 
official position, by resolution or otherwise, upon controversial questions. The 
views expressed in the addresses, remarks, and discussions delivered at the ASIL 
Annual Meeting and appearing in its printed Proceedings are those of the individ
ual speakers and are not to be taken as representing the views of the Society. 

SUBSCRIPTION AND AUTHORIZATION-OF-USE INFORMATION 

The Proceedings of the 103rd Annual Meeting (ISBN 978-0-9792329-8-5) is available by 
advance subscription to ASIL members for $105.00 for delivery within the United States 
and $115.00 for delivery outside the United States; and non-members for $115.00 for delivery 
within the United States and $125.00 for delivery outside the United States. ASIL members 
and nonmembers may subscribe to the Proceedings of future ASIL Annual Meetings through 
the Society's Web site at <www.asil.org>. Back issues of this and other Proceedings are 
available from William S. Hein & Co., Inc., 1285 Main Street, Buffalo, NY 14209-1987; 
phone (800) 828-7571 (U.S.) and (716) 882-2600 (outside U.S.). ASIL members receive a 
10% discount on all ASIL publications sold by Hein. -

Authorization to photocopy items for internal or personal use (beyond that permitted by 
Section 107 and 108 of the U.S. Copyright Law), or for the internal or personal use of 
specific clients, is granted by The American Society of International Law for users registered 
with the Copyright Clearance Center (CCC) Transactional Reporting Service, provided that 
the base fee of $5 per copy, plus $.25 per page, is paid directly to CCC, 222 Rosewood 
Drive, Dan vers, MA 01923. For organizations that have been granted a photocopy license 
by CCC, a separate system of payment has been arranged. The fee code for users of the 
Transactional Reporting Service is: 0272-5037/01, $5.00 + 0.25. Educational copying is 
permitted. Please address requests to CCC Academic Permissions Service; phone (508) 750-** 
8400; fax (508) 750-4744. 

PROPER CITATION 

The Proceedings should be cited according to the following example: 
103 ASIL PROC. 214 (2010). 

©2010 The American Society of International Law 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

http://www.asil.org
https://doi.org/10.1017/S0272503700033462


PROCEEDINGS OF THE ONE HUNDRED THIRD ANNUAL MEETING 
OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 

CHAIRS OF THE COMMITTEE CO-EDITORS OF THE PROCEEDINGS 

OF THE ANNUAL MEETING D. Stephen Mathias 
D. Stephen Mathias Anthea Roberts 
Anthea Roberts Carlos M. Vazquez 
Carlos M. Vazquez 

CONTENTS 

Foreword xii 

An Introduction: International Law as Law 1 
D. Stephen Mathias, Anthea Roberts, and Carlos M. Vazquez 

Eleventh Annual Grotius Lecture 
Focusing on the Good or the Bad: What Can International Environmental Law 

Do to Accelerate the Transition Towards a Green Economy? 
Achim Steiner 3 

Commentary on the 2009 Grotius Lecture 
Dinah Shelton 14 

Responsibility to Protect in Environmental Emergencies 
Green Helmets: Eco-Intervention in the Twenty-First Century 

Linda A. Malone 19 
The Responsibility to Protect in Environmental Emergencies 

Gareth Evans 27 
Environmental Emergencies and the Responsibility to Protect: A Bridge Too Far? 

Edward C. Luck 32 

A Comparative Look at Domestic Enforcement of International Decisions 
A Comparative Look at Domestic Enforcement of International Tribunal Judgments 

Lori F. Damrosch 39 
Andreas Paulus 42 

Enforcement of International Judgments and Decisions in Canadian Courts 
Pierre-Hugues Verdier 48 

The Enforcement of International Decisions in U.S. Courts 
Ingrid Wuerth 52 

International Aspects of the Global Financial Crisis 
Introduction 

Robert B. Ahdieh 57 
The Fund's Role in the Financial Crisis 

Sean Hagan 58 
Remarks by: 

Mark Weisbrot 60 
Network and Treaty Performance during the Financial Crisis 

David Zaring 63 

Feminist Interventions: Human Rights, Armed Conflict and International Law 
Introduction 

Vasuki Nesiah 67 

iii 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


New Voices: Rethinking the Sources of International Law 
Deriving Peremptory Norms from Sovereignty 

Evan J. Criddle, Evan Fox-Decent 71 
Conferences of the Parties to Multilateral Environmental Agreements: The New 

International Law-Makers? 
Annecoos Wiersema 74 

Investment Protection Law and Sources of Law: A Critical Look 
Martins Paparinskis 76 

Equity in International Law Revisited (with Special Reference to the Fragmentation 
of International Law) 
Anastasios Gourgourinis 79 

Medellfn v. Texas and the Self-Execution of Treaties 
Introductory Remarks by: 

Ronald Bettauer 83 
Remarks by: 

Ed Swaine 83 
Kathy Patchel 85 

Task Force Recommendations 
Ronald Bettauer 86 

Remarks by: 
Avril Haines 88 

Piracy off Somalia: the Challenges for International Law 
Introductory Remarks by: 

Douglas Guilfoyle 89 
Remarks by: 

Alfred P. Rubin 91 
Malvina Halberstam 92 
J. Ashley Roach 93 
Katharine Shepherd 95 
Robert Beckman 97 

The Principle of Legality in International Criminal Law 
Introductory Remarks by: 

Sandesh Sivakumaran 101 
Legality & International Criminal Law 

Beth Van Schaack 101 
Legality and Our Contradictory Commitments: Some Thoughts About How 

We Think 
Darryl Robinson 104 

Remarks by: 
Judge Theodor Meron 107 

Moral Disagreement, Sovereign Authority, and the Limits to Extraterritorial > 

Prosecution of Human Rights Violators 
BradR. Roth 109 

Book Discussion: The Historical Foundations of World Order 
The Idea of Law 

Tai-Heng Cheng 113 
An Appropriate Focus on War 

Mary Ellen O'Connell 116 

IV 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


Multilaterahzing Regionalism and the Future Architecture of International 
Trade Law 

The Paradox of Multilateralizing Regionalism through Flexibility 
Alberta Fabbricotti 119 

Multilateralizing Regionalism: What About an MFN Clause in Preferential 
Trade Agreements? 
Joost Pauwelyn 122 

v News from Geneva on RTAs and WTO-plus, WTO-more, and WTO-minus 
Gabrielle Marceau 124 

Closing Guantanamo: The Legal and Policy Issues 
Introductory Remarks by: 

Robert Chesney 129 
Closing Guantanamo: The Law of War as a Partial Solution 

David Glazier 130 
Remarks by: 

Deborah Pearlstein 133 
Glenn Sulmasy 135 
Joanne Mariner .* 137 

Is Legal Empowerment Good for the Poor? 
Introductory Remarks by: 

Anne Trebilcock 145 
Legal Empowerment of the Poor: Making the Law Work for Everyone 

Naresh C. Singh 147 
Remarks by: 

Kerry Rittich 150 

In What Sense is International Law Law? 
Rethinking International Law as Law 

Andrew T. Guzman 155 
International Agreements: Why They Count as Law 

Antonia Chayes 158 
Remarks by: 

Thomas Franck 161 
But is it Law? 

Jose E. Alvarez 163 
The Concept of International Law 

Sean D. Murphy 165 

Manley O. Hudson Medal Lecture 
The Evolution of the International Judiciary: Denationalization Through 

Jurisdictional Fragmentation 
Charles N. Brower 171 

The United States and International Law During the Obama Administration 
Introductory Remarks by: 

Alexander Aleinikoff 187 
Remarks by: 

Anne-Marie Slaughter 188 
Joan Donoghue 190 
David Abramowitz 192 
Charles Hagel 195 

v 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


Is the UN Security Council Bound by Human Rights Law? 
Remarks by: 

Vera Gowlland-Debbas 199 

The Impact of International Criminal Proceedings in Mass Atrocity Cases 
The Contribution of International Institutions to Domestic Reparation for 

International Crimes 
Andre Nollkaemper 203 

Primacy and the Accountability Gap: A View from Bosnia and Herzegovina 
David Schwendiman 207 

The Role of National Courts in Advancing the Goals of International Criminal 
Tribunals 
Yuval Shany 210 

Relations between National and International Criminal Courts in the Aftermath 
of Mass Atrocity Situations 
Olivia Swaak-Goldman 215 

Comparison of the Legacy of the Special Court for Sierra Leone and the ICC 
Intervention in Uganda from a Practical Perspective 
Marieke Wierda 218 

The ICTY's Completion Strategy: Continuing Justice in the Region 
Fausto Pocar 222 

New Voices: Issues in the Human Side of International Law 
Sovereignty, Deference, and Deportation: Allocating and Enforcing Immigrants' 

Rights in the United States and Europe 
Angela M. Banks 227 

The Definition of a Legitimate Target of Attack: Not More than a Moral Plea? 
Janina Dill 229 

Secrecy at the International Criminal Court 
Alex Little 232 

Scales of Law: Rethinking Climate Change, Terrorism, and the Global 
Financial Crisis 
Hari M. Osofsky :. 235 

Governing Through Indicators 
Measuring the World: Indicators, Human Rights, and Global Governance 

Sally Engle Merry 239 

The Security Council and the Rule of Law 
Introduction by: 

Simon Chesterman 245 
The Security Council and the Rule of Law: an Overview 

Christine Gray 245^ 
Adaptation of Treaties by the Security Council and the Rule of Law 

Stefan Talmon 249 
Remarks by: 

Thomas Franck 252 

Challenges of Transnational Legal Practice: Advocacy and Ethics 
Introduction by: 

Catherine A. Rogers 255 

vi 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


International Criminal Law and Legal Ethics: The Need for Shared Expectations 
Laurel Baig 256 

Remarks by: 
Viren Mascarenhas 259 

Ethics for Lawyers in International Tribunals: Proposals for Reform 
Laurel S. Terry 263 

The Cutting Edge 
introduction by: 

Anthea Roberts 269 
International Law in Domestic Courts: A Conflict of Laws Approach 

Karen Knop, Ralf Michaels, and Annelise Riles 269 
The Laws of War and the ' 'Lesser Evil'' 

Gabriella Blum 274 
How International Norms Shape Voter Choices 

Katerina Linos 278 

The Future of Corporate Accountability for Violations of Human Rights 
Introduction by: 

Penelope Simons '.*. 281 
Protect, Respect And Remedy: A United Nations Policy Framework For 

Business And Human Rights 
John Gerard Ruggie 282 

Towards More Effective Legal Implementation of Corporate Accountability for 
Violations of Human Rights 
Robert McCorquodale 288 

The Future of Corporate Accountability for Violations of Human Rights 
Christiana Ochoa 291 

Comments From The International Business Community On The Work Of The 
Special Representative On Business And Human Rights 
Adam B. Greene 293 

The United Nations' Work on Business and Human Rights: Taking the Long View 
Lisa Misol 295 

Direct Participation in Hostilities: Operationalizing the ICRC's Guidance 
The ICRC's Clarification Process on the Notion of Direct Participation in 

Hostilities under International Humanitarian Law 
Nils Melzer 299 

Remarks by: 
Stephen Pomper 307 

Presentation & Discussion of the ASIL Task Force Report on U.S. Policy 
towards the International Criminal Court 311 

Task Force Chaired by: 
William Taft and Patricia Wald 

Members: 
Mickey Edwards, Michael Newton, Sandra Day O'Conner, Stephen Schwebel, 
David Tolbert, and Ruth Wedgwood 

Mapping the Future of Investment Treaty Arbitration as a System of Law 
Introductory Remarks by: 

Lucy Reed 323 

vii 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


Remarks by: 
Yas Banifatemi 323 
Toby Landau QC 326 
James Crawford 328 
Gabriela Alvarez 328 

Irresponsible Arms Trade and the Arms Trade Treaty 
Introductory Remarks by: 

Jesse Clarke 331 
Putting the Arms Trade Treaty into Context: Perspectives on the Global Arms 

Trade, Existing Arms Trade Initiatives, and the Role of the United States 
Rachel Stohl 333 

Framework and Core Standards of an Arms Trade Treaty 
Clare da Silva 336 

Why You Shouldn't Expect Too Much (or Anything) from an ATT 
Greg Suchan 339 

The Arms Trade Treaty: A Supporting Government Perspective 
John Duncan 341 

International Law and the "War on Terror": A Look Back 
Introductory Remarks by: 

Allen Weiner 345 
Remarks by: 

William Taft 347 
Matthew Waxman 348 
Jenny Martinez 349 
Julia Tarver Mason 353 

Border Tax Adjustments: Climate Change, The WTO, and New Tools 
for International Environmental Law-Making 

Introductory Remarks by: 
Steve Charnovitz : 369 

Border Carbon Adjustments, the UNFCCC, and WTO Rules 
Laura Nielsen 369 

The Dangers of Carbon Tariffs 
Rachel Brewster 372 

Border Tax Adjustments, Climate Change and International Legal Development 
Ellen Hey 375 

Visions of International Law: Insight from Normative Theory 
Towards a Normative Theory of Customary International Law as Law 

Brian D. Lepard 379 
International Law: Practical Authority, Global Justice 

John Linarelli 382 
International Law's Natural Normativity 

Mary Ellen O'Connell 385 
International Law as Democratic Law 

Andrew Strauss 388 

vm 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


U.S. Implementation of the 2005 Hague Convention on 
Choice-of-Court Agreements 

Remarks by: 
Keith Loken 393 
Peter Trooboff 395 

International Law as Law at the International Court of Justice 
The International Court of Justice at Several Crossroads 

v Ralph G. Steinhardt 397 
The Changing Docket of the International Court of Justice and the Significance 

of the Change Going Forward 
Hisashi Owada 399 

Lawmaking by the ICJ and Other International Courts 
Thomas Buergenthal 403 

Remarks by: 
Bruno Simma 406 

ASIL-ILSA Dinner Celebrating the Jessup Competition's 50th Anniversary 
Remarks by: 

Stephen M. Schwebel .". 407 
Departing Thoughts on the International Court of Justice 

Rosalyn Higgins 408 

Changing Concepts of State Sovereignty 
Introductory Remarks by: 

Oona A. Hathaway 413 
Remarks by: 

Daniel Philpott 414 
Sovereignty Humanized 

RutiTeitel 417 

Can "Development" be Operationalized in International Economic Law? 
Introductory Remarks by: 

Matjaz Nahtigal 421 
The "New" Development Agenda: Challenges to Operationalizing Special and 

Differential Treatment 
Uche Ewelukwa Ofodile 423 

Multilateralism and Diversity: Rethinking the Structure of WTO Agreements 
Robert Howse 427 

Bind Rationale to Need: Operationalizing Special & Differential Treatment in 
the WTO 
Andrew D. Mitchell 429 

The World Trading System: Transcending the Economists 
Sanjay G. Reddy 432 

Evolutions of the Jus Ad Bellum: The Crime of Aggression 
Introductory Remarks by: 

Davis Brown 435 
Remarks by: 

Larry May 436 
The Crime of Aggression 

Noah Weisbord 438 

ix 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


Remarks by: 
Jutta Bertram-Nothnagel 441 
Yoram Dinstein 442 
Elizabeth Wilmshurst 444 

A Transatlantic View of International Law and Lawyers: Cooperation and 
Conflict in Hard Times 

Remarks by: 
Daniel Bethlehem 455 

Poster Session 
The Nobel Effect 

Roger P. Alford 467 
The Costs of Decentralized Enforcement of WTO Law 

Alessandra Arcuri and Sara Poli 469 
Can International Law Secure Women's Health? An Examination of CEDAW 

and its Optional Protocol 
Dhrubajyoti Bhattacharya 471 

Follow the Money?: Does the International Fight Against Money Laundering 
Provide a Model for International Anti-Trafficking Efforts? 
Karen E. Bravo 473 

International Law as Glocal Law 
Melissa Martins Casagrande 475 

The Crossroads of Investment Arbitration 
Susan D. Franck 477 

Making Laws Rule: The Case for an Institutional Compliance Approach 
Diane F. Frey 479 

Reviewing the Security Council 
Matthew Happold 481 

Islands of Effective International Adjudication: Constructing an Intellectual 
Property Rule of Law in the Andean Community 
Laurence R. Heifer, Karen J. Alter, and M. Florencia Guerzovich 483 

Tortuous Boundaries and Overlaps: Free Trade and Free Speech in 
International Law 
Tomer Broude & Holger Hestermeyer 484 

"Images, International Law, and Agenda-Setting" 
Daniel Joyce 486 

Charting Proposals on International Norm Generation: Legitimacy and Politics 
in the UNCITRAL Working Methods 
Claire R. Kelly 488 

Adjudging the Exceptional at International Investment Law 
Jiirgen Kurtz 489 

Regulating Competing Jurisdictions through Methods of Judicial Dialogue 
Nikos Lavranos 491 

From Assertion to Solid Methodology in Customary International Human Rights Law 
Elizabeth Stubbins Bates 492 

103rd Annual Meeting Theme Statement and Program 495 

Fiftieth Philip C. Jessup International Law Moot Court Competition 513 

x 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462


Appendices 
Minutes of the ASIL Annual General Meeting 519 
Memorial Notices 523 
ASIL Officers and Executive Council 525 
American Journal of International Law 527 
International Legal Materials 529 
Proceedings of the Annual Meeting 530 

IriHex 531 

XI 

https://doi.org/10.1017/S0272503700033462 Published online by Cambridge University Press

https://doi.org/10.1017/S0272503700033462



