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large and impressive literature has arisen over the past fifteen years

concerning the emergence, transfer, and sustenance of political norms

in international life." The presumption of this literature has been, for
the most part, that the winds of normative change blow in a progressive direction,
toward greater or more stringent normative control of individual or state behavior.
Constructivist accounts detail a spiral of mutual normative reinforcement as
actors and institutions discover the advantages of normative self- and other eval-
uation. There is also now much interesting research focused on the question of
how to predict the emergence of future norms.”

I focus, however, on a different issue here: the death of norms that had once
seemed well internalized and institutionalized. The issue arises in relation to
one of the most dramatic features in the defense policy of the United States
since 2001: the crumbling of highly restrictive normative regimes prohibiting in-
terrogatory torture and assassination as part of the “global war on terror.” My
aim here is to sketch what I take to be the central features of cases in which
even norms that are clearly defined and apparently well internalized in a democ-
racy nonetheless lose their grip on policy. The ultimate lesson, however, is an un-
appealing irony: While democracies surely do better than authoritarian regimes in
adopting and internalizing certain kinds of constraints, in part because of a greater
sensitivity to public mobilization around normative questions, that same sensitiv-

ity makes the long-term survival of these norms precarious. In particular, I suggest
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that force-constraining norms are most effectively internalized by coherent and
relatively insulated professional cadres who see themselves as needing to act con-
sistently over time. But in a democracy the values and arguments of those cadres
are susceptible to being undermined by a combination of public panic and the in-
vocation by policymakers of a public interest that can override the claims both of
law and pragmatic restraint. Democracy, hence, can be at the same time both fer-
tile and toxic: fertile as a source of humanitarian values and institutions, but toxic
to the very institutions it cultivates.

The model I will describe may be of predictive use in helping us to see the spe-
cial vulnerability of normative orders in democracies. But my hope is that it is also
constructive in showing us how states and institutions committed to maintaining
a certain normative order, especially democratic states, might best try to entrench
those norms. While my argument is conceptual and philosophical, it draws on this
recent history. I also add two qualifications to this article’s title. First, I am not
addressing all norms, but specific norms concerning the state use of force in na-
tional security policy. I therefore do not make claims about the generalizability of
the conflict I describe to other norms, for example, norms of racial, sexual, or
religious orthodoxy or hierarchy, or norms of reciprocal interaction.* Second,
reports of a norm’s death are frequently exaggerated, since norms can be latent,
then resurrected. Arguably, the anti-torture norm was resuscitated by President
Obama in 2009 when, as one of his first official acts as chief executive, he
moved to prohibit cruel, inhuman, and degrading treatment of detainees.’
I write here about the path of decay, whether or not that path is unidirectional,
and why previously salient norms no longer seem to govern policy choice

among political decision-makers.

TALKING ABOUT NORMS

Discussions of norms are now well entrenched in multiple literatures, and I do not
mean to disturb, so much as make use of, some existing distinctions, drawn main-
ly from the philosophical literature. Nonetheless, because usage varies somewhat,
I preface my discussion with some conceptual housekeeping.

To begin, I understand norms, at first approximation, as logical ( propositional,
in philosophers’ jargon) reconstructions of actual social practice and judgment
regarding behavior. Norm statements, when applied to individual or collective

choices, actions, expressions, or feelings, yield a verdict in the register of the
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good or the right.’ They differ from mere statements of regular behavior in that
they implicitly or explicitly contain an evaluation of that behavior from some
point of view. The comment that “People make eye contact when talking” states
both a behavior and a norm, while “People blink every two seconds while talking”
states a behavior only. We must be clear that the verbal statement of the norm is
not necessarily the equivalent of the behavioral norm itself. For example, every
human culture has norms concerning how close to stand to other speakers, de-
pending on relative social status, age, gender, and many other social variables.
These norms are well understood and regularly applied, both in positive behavior
and as a basis for reaction and criticism. Yet these norms are very hard to artic-
ulate, except in a conclusory way: “Don’t stand too close to your interlocutor.”
As a more general matter, actual normative behavior will be consistent with dif-
ferent possible logical articulations. Thus, psychological norms are not identical
with their verbal formulations.

Norms are the basis of accountability, both formal and informal, for actions.
To say someone has done wrong or acted badly is to say that his behavior violates
a norm. Their social reality is grounded in the fact that these rules have intersub-
jective support, in the sense that multiple members of the social group in question
agree that such norms exist and share a practice of applying these norms to spe-
cific choices, acts, and so on—including a shared practice of arguing about wheth-
er the norm applies in a given instance. It is important to bear in mind that norms
attach not only to behaviors but also to decisional processes (in terms both of con-
siderations that should apply and of procedures for deliberation), feelings (for ex-
ample, if one ought or ought not to feel ashamed in particular contexts), and
expressions (that is, norms tightly regulate how and what one can and cannot
say). Nonetheless, for simplicity I will usually refer to norms as governing acts.

Finally, the application of the norm typically includes a labeling of the act as
roughly good/bad or right/wrong, and brings about emotionally-laden expres-
sions of praise or criticism. Norm application also includes the possibility of par-
ticular sanctions whose legitimacy is grounded, again in the first instance, in the
validity of the norm. This is abstract but not impossibly so, I hope. My point is
that we want a conception of a norm broad enough to encompass not just the bi-
nary logic of permission and prohibition but also the weighted valuing of a wide
range of the things people do. For example, norms exist in most (American) uni-
versity and business cultures against the public display of excessively strong emo-

tion in a meeting. Someone who bursts into tears or screams with rage will be
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subject to criticism for this behavior (in the dimension of good/bad, usually, rath-
er than right/wrong). But the norm violation may, despite the criticism, still be
quite effective, either intrinsically or because of the additional shock effect of
being a norm violation. Some people do violate the expressive norm precisely
to profit from the ripples of norm-violation. This symbolic dimension of norm
violation is important, and I will return to it later.

The social reality of norms thus has two faces: an individual behavioral compo-
nent and a social component, with the latter part constituted by the formal or in-
formal institutions of labeling, (dis)approbation, and punishment. If the norm
exists socially, and is understood to have wide (or universal) “jurisdiction”—
that is, it is not a norm that applies only to a certain group, like a dress or speech
code—then individual behavior will always be in the shadow of the norm, in the
sense that behavior to which the norm could arguably apply can always be de-
scribed as being in or out of compliance with the norm. Compliance is thus a
weak notion: I may be in compliance with a norm just because I have no oppor-
tunity to violate it (if, for example, I would gladly drink and drive, but my host
happens to have run out of alcohol). The stronger notion is that of norm-
guidance, a concept that itself comes in stronger and weaker flavors. In the stron-
ger flavor, an individual is norm-guided when the existence of the norm provides
a reason for or against the act in question, the agent takes that reason into con-
sideration, and assigns that reason significant, though not necessarily conclusive,
weight. As an example, you are at a dinner party when the host makes a racist
remark in passing. Norms of politeness might counsel (indeed require) you not
to embarrass your host, while ethical norms might counsel (and indeed require)
you to call him out. As you weigh the conflict of norms and social roles, you
are guided by them, but only at most one of the norms can be decisive.

In the weaker version, the norm has a psychological but not necessarily occur-
rent reality: it functions as what philosopher Michael Bratman has called a “filter,”
screening certain deliberative possibilities from arising in the first place and thus
preserving the coherence of our more complex plans.” Faced, for example, with a
sensation of hunger, I do not typically weigh and then reject the possibility of sim-
ply grabbing food from a sidewalk market; instead, I calculate whether my hunger
is worth the extra cost of buying food on the run, rather than waiting until I get
home. While the norm against stealing food is not present to mind in my
deliberations, it has a counterfactual reality: if I had not internalized the norm,

I would presumably survey the possibility of simply grabbing food from an
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open container, irrespective of my legal entitlement. Whether or not a norm is de-
liberatively occurrent depends on a great range of factors, both individual and in-
stitutional: how deeply (and by what process) it has been internalized.

The psychological dimension of norm-guidance requires some additional elab-
oration as well, given the variety of ways in which norms can enter into deliber-
ative space. While I have said that one can be norm-guided even if the norm is not
decisive, mere presence at mind cannot be sufficient to constitute guidance. As
philosopher Bernard Williams remarked, a business person who discusses the as-
sassination of a competitor, only to add immediately “but we can’t do that, that
would be wrong,” is not actually exhibiting norm-guidance.” The chief problem
lies in distinguishing between being guided by the consequences of norm-violation
(wanting to avoid a sanction), and being guided directly by the normative consid-
eration. There is a further distinction, as well, between endorsing a norm, to one-
self or in discussion, and actually following it. Indeed, one can find oneself guided
by a norm while believing it to be irrational, as some find with family religious
customs, or paying lip service to a norm that one finds ways to avoid. While it
may be impossible for an outside observer to distinguish these cases,” I will say
that behavior is minimally guided by a norm when the thought of violation occurs,
and the benefits and costs of violation are weighed. Such weighing includes the
reasons or values intrinsic to the norm itself (for instance, that it protects a
right), and not merely the threat of an external sanction. Finally, a norm is weakly
present in individual or collective deliberation when it is merely expressed as a
possibly relevant consideration to the case at hand, even if only nominally.

To return to the example above, if I am very hungry and very broke, I may be
disinhibited enough to consider theft as a solution to hunger. I will be weakly
guided by the property norm if I weigh the putative wrongness of theft against
the benefits to me (and perhaps an assessment of the actual harm I do the shop-
keeper). And the norm will be weakly present just so long as I realize that I will be
engaging in theft, but that fact has no intrinsic deliberative significance. Behavior
can thus be norm-guided without being norm-compliant, such as when one
weighs a norm but still violates it. And it can be norm-compliant without being
norm-guided, as above, when norm-violation is not practical for independent
reasons. Though it is a vexed semantic question whether behavior can be “guided”
by a norm when one is only concerned with avoiding a related sanction, I will
treat such cases of threat-based compliance as cases of compliance without

guidance.””

HOW NORMS DIE 429

https://doi.org/10.1017/50892679414000598 Published online by Cambridge University Press


https://doi.org/10.1017/S0892679414000598

The metaphor of “norm death,” as I refer to it, suggests a reversal of the norm
creation process: it is a waning process that moves from fully decisive filtering and
guidance, to weighing, to what I have called weak presence—and potentially to the
total irrelevance and invisibility of that norm.”" In the domain of policy, norm
death will be associated with certain distinctive transitions: (1) the emergence
in discussion of policy options that were physically possible but were previously
excluded from deliberation; (2) a shift from a discussion of norms couched in cat-
egorical terms to one couched in weighing terms; (3) the emergence of discussions
in which the norm and its enforcement mechanisms figure centrally as obstacles to
be minimized or avoided; and (4) the ultimate disappearance of even rhetorical
evidence of the existence of a norm. To take an example with contemporary sting,
in 1929 U.S. Secretary of State Henry Stimson closed the U.S. Cryptographic
Office, which was charged with (among other things) the task of deciphering foreign
embassies’ communications, with the famous pronouncement, “Gentlemen do not
read each other’s mail.” But Stimson’s concern quickly became quaint, as the new
institutional norm of respect for diplomatic cables decayed into a practice of simply
not getting caught reading them."*

I do not mean to suggest that the path to norm death is always uniform, nor
that each step along the path is always taken, or always visible. But it can none-
theless provide a model for plotting institutional change over time. I turn now

to discussing two examples of decay and (possibly) death.

THE EMERGENCE OF VIOLENCE-RESTRAINING NORMS

When we speak of the institutionalization of a norm, we generally have in mind a
point on the spectrum, ranging from the weak presence of the norm as a nominal
deliberative consideration, to intermediate internalization as a significant deci-
sional factor, to its deep internalization as precluding countervailing consider-
ations. The aim of norm entrepreneurs, according to recent (if still speculative)
work on norm dynamics, is to introduce norms into both decisional space and
public discussion along a sequence from potentially relevant, to a guiding factor,
to strong internalization. The process of moving individuals toward partial or full
internalization usually relies on institutional authorities developing a system of ex-
ternal sanctions and rewards that function both to mark the importance of the
new norm and to provide assurance that one’s own compliance will not be unilat-

eral. Norm entrepreneurs can also be relevant at this stage, both in providing a

430 Christopher Kutz

https://doi.org/10.1017/50892679414000598 Published online by Cambridge University Press


https://doi.org/10.1017/S0892679414000598

pressure point for state agents who may be less than enthusiastic about enforcing
the norm and in publicizing the success of the norm among the broader popula-
tion or in other communities.*

Much of the literature on norms and international relations concerns the efforts
of norm entrepreneurs to propagate new norms, due to pressure from other na-
tions and from NGOs, and focuses on the dynamics mentioned briefly above.
Such norms might guide domestic conduct, establishing a new mode of behavior.
For example, entrepreneurs have had significant success in helping to propagate
norms condemning violence against women into territories and cultures in
which such violence is commonplace.”* While the direct influence of these anti-
violence norms on the behavior of potentially violent actors is still hard to discern,
they have in fact influenced political and governmental actors in places that had
heretofore tolerated violence, increasing internal and external pressure to prevent
and prosecute attacks on women. The recent and well-publicized gang rape of a
woman riding a bus in India is just one sign of this effort."””> Domestic and inter-
national norm entrepreneurs were able to seize upon and highlight the episode,
demanding both an immediate prosecution of the individual wrongdoers and
greater cultural awareness within India of the problem of violence against women.

There are, of course, stronger examples of norm change at the individual level,
driven usually in coordination by state and private actors: the standard examples
include the emergence of norms against public smoking, littering, drunk driving,
and public urination. It is striking that these norms all have a reasonably common
content, namely the treatment of public space, or the exposure of the body in pub-
lic, and fit into a general neoliberal narrative of increasing personal responsibility.
It is also unsurprising that such norms have grown fastest in the soils most fertile
to neoliberal conceptions of individual relations to the public sphere, namely
the United States and Western Europe. These success stories, heavily relied
upon by legal scholars who study norms, are less a matter of transnational
export than one of parallel (though obviously mutually self-aware) transnational
developments.

We might usefully contrast these success cases with the deliberately transna-
tional attempts by Western states (especially the United States) and economic ac-
tors to propagate norms concerning intellectual property protection in China.
Content providers have met significant success in establishing property norms
and licensing systems in the United States, but have failed in their efforts in

China."® The norm propagation efforts will be stymied unless and until there is
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both active Chinese state support among Chinese political elites, and the effective
reception of these norms by individual consumers.’” Both levels of actors need to
accept the norm for its guidance to be effective.

By contrast, norms that constrain state conduct directly do not need to be me-
diated through low-level communicative and enforcement practices. The post—
World War II period, and especially post-Nuremberg, can be described as one
of sustained norm internalization of violence-restrictive norms among states.
While the process has been halting, with occasional backslides, through the
Geneva Conventions a norm of target discrimination in aerial bombing has
come to be deeply routinized in modern (predominantly NATO) militaries.
Entrenchment of this norm has benefited from technological developments en-
abling target success while reducing collateral casualties, the implementation of
highly legalistic target reviews processes, and inculcation in officer training.
Norms against desecration of dead enemy combatants have also become deeply

internalized, in individual psychology as well as institutional practice."®

Torture

Until recently, one of the most impressive successes of the post-war period was the
widespread acceptance of the norm against interrogatory torture. (The norm
against terroristic torture has been in place for much longer.) In the United
States, at least since the 1980s, formal prohibitions of torture in both law enforce-
ment and intelligence contexts have become fully embodied and internalized
norms affecting individual behavior. Police-station-house torture (“the third-
degree”) in the United States (and, I suspect, in many European states as well)
went from being a relatively routine practice until the 1940s and 1950s to a source
of massive scandal and liability."?

Torture has, of course, been prohibited under the Geneva Conventions, the
Universal Declaration of Human Rights, and the International Covenant on
Civil and Political Rights, and has arguably existed longer as a jus cogens custom-
ary norm.” And the practices constituting torture were already proscribed, as
forms of battery, in both domestic criminal law and the military code of justice.
Torture was therefore symbolically prohibited, but usually not subject to criminal
enforcement. As Darius Rejali has argued, most democracies, including the United
States, largely eliminated the traditional torture techniques of severe beatings,
burns, and electrocutions after the 1960s, though the United States was a willing

supervisor to forms of torture in Vietnam, substituting less messy, and hence more
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concealable, forms of the practice.”’ Such types of torture include forms of ex-
treme physical pressure through, for example, “Palestinian hanging” by hand-
cuffed arms, prolonged or intense subjection to cold, long-term sleep
deprivation, shaking, false executions, and waterboarding. While the occasional
judicial opinion has distinguished some of these techniques as merely cruel and
inhumane (and therefore forbidden) but not, semantically, torture, others on
this list clearly qualify as such; and their infliction by American, British, and
Israeli military and covert personnel makes clear that they constitute state-inflicted
torture.*

The major change in the normative environment surrounding the practice was
the passage in 1984 of the UN Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, which required signatory states
to agree to prosecute their own citizens who violate the treaty. Even the Reagan
administration, which was generally hostile to international restrictions, became
a signatory, albeit with a rider constraining the definition of torture in the
United States to what is prohibited by the Eighth Amendment of
the Constitution. The Convention was ratified by the United States during the
Clinton administration in 1994, and was implemented in part through the adop-
tion of domestic criminal legislation (18 U.S.C. 2340A) prohibiting torture.** It is
true that the Clinton administration extensively “rendered” captives with poten-
tially valuable intelligence to allies willing to use torture methods. But the
“extraordinary rendition” practice—and the desire of a series of presidential ad-
ministrations to maintain a deniable distance through the fig leaf of diplomatic
assurances that the ally would respect the dignity of captives—is itself evidence
that the domestic anti-torture norm had stuck.

More generally, direct torture was expunged from intelligence operations, both
military and CIA, on the basis of four factors: the threat of criminal prosecution
seems to have been very effective; the military institutionalized its anti-torture
rules through explicit training of interrogators, convincing them that criminal
sanctions awaited if they acted coercively with prisoners; interrogators were led
to take professional pride in eliciting information without torture; and both law-
yers and staff seem to have adopted the belief that U.S. engagement in torture
would put American prisoners of war directly at risk.** The result was a stable mil-
itary anti-torture culture, and a comparable culture in the FBI and in police
departments: a normative conviction that torture was wrong, that violating the

norm bore penal consequences for the torturer, and that the norm was supported
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by a culture of general international adherence. The anti-torture norm thus held in
the United States for at least fifteen and probably more years across several admin-
istrations. As of September 10, 2001, it was safe to predict that the United States
would continue to apply increasing international pressure on its allies in Latin
America, Africa, and the Middle East to refrain from torture. It was hard to imag-
ine that the United States would shortly be opening torture sites in Afghanistan,
Iraq, Poland, and Thailand.

Assassination

The emergence of an anti-assassination norm is a longer process, with ebbs and
flows. According to Ward Thomas, who has provided the best historical and an-
alytical account of the practice, assassination—understood in its broad sense as the
intentional killing, on or off the battlefield, of specific enemy political and military
leaders—was proscribed by the Romans, then widely adopted as a technique of
realpolitik in the Middle Ages and Renaissance.”” (Even then, Thomas notes,
the knightly code of chivalry disdained stealthy forms of killing.) Thomas quotes
Hans Morgenthau on the practice in Venice: “The Republic of Venice, from 1415
to 1525, planned or attempted about two hundred assassinations for purposes of
its foreign policy.”*® Indeed, throughout the sixteenth century, in England, Spain,
and France, assassination of heads of state was the “great game” of its day, vouch-
safed by the Vatican. But the practice shifted dramatically in the seventeenth cen-
tury; and, as Thomas plausibly argues, it shifted in synchrony with the emergence
of Westphalian sovereignty.

By the early modern period writers had begun to remark on the distinction be-
tween treacherous assassination (that is, making use of trusted particulars to
deliver a poison or dagger) and stealthy targeted killing. At the end of the six-
teenth century Alberico Gentili had already laid the groundwork for the norm
against assassination in his De Jure Belli, where he argued not only that the prac-
tice of political assassination was “shameful” but it also threatened the interna-
tional system with instability, because it was a practice that would inevitably be
reciprocated.”” Hugo Grotius likewise distinguished between deceitful killings,
which typically rely upon a particular subject’s betrayal of his ruler, and what
today we might call targeted killing. Regarding the latter, he says: “For to kill
an Enemy anywhere is allowed, both by the Law of Nature and of Nations (as I
have said already), neither is it of any Concern, how many or how few they be
who kill or are killed.”*®
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Nonetheless, Grotius recognized strong reasons to prohibit even nontreacher-
ous targeted killings of individuals. First and foremost was the reciprocity concern:
that the practice would render each ruler more vulnerable if it was uncon-
strained.” As Thomas further notes, the Westphalian system of mass armies of-
fered an equilibrium in favor of strong states. These states could take and hold
territory through direct military force; assassination, as a weapon of the weak,
played against their strengths. Since these were the states that could mint new in-
ternational law norms, it is little wonder that the norm would reflect the balance of
their strategic interests.

By the nineteenth-century drafting of military codes, the norm is fully crystal-
lized and universalized. Notably, the 1863 Lieber Code, Article 148, states:

The law of war does not allow proclaiming either an individual belonging to the hostile
army, or a citizen, or a subject of the hostile government, an outlaw, who may be slain
without trial by any captor, any more than the modern law of peace allows such inten-
tional outlawry; on the contrary, it abhors such outrage. The sternest retaliation should
follow the murder committed in consequence of such proclamation, made by whatever
authority. Civilized nations look with horror upon offers of rewards for the assassina-
tion of enemies as relapses into barbarism.>°

It is worth emphasizing that Article 148, titled “Assassination,” does not distin-
guish either among means of killing, treacherous or otherwise, or among targets,
whether general or private, ruler or subject. It is a blanket prohibition on individ-
ualized killing.>* The Lieber Code reflected American military and intelligence
practice until the Vietnam War, with the notable exception of the Yamamoto
assassination. The 1960s through 1970 were exceptional, as activities during this
time, led largely by the CIA, involved not only the nearly comic assassination
attempts against Castro but also the much more lethal CIA-directed Phoenix pro-
gram of targeted killing in Vietnam. However, following the Church Committee’s
congressional investigations into CIA practices, and President Gerald Ford’s 1976
signing of Executive Order 11905°* banning political assassination, the norm was
restored to legal force in the United States. Indeed, it seems that the norm was
internalized to such an extent that the Reagan administration wrestled with the
question of how to present the targeting (by aerial bomber) of Muammar
Qaddafi in 1986. The same was true for the Bush I administration’s targeting of
Saddam Hussein in 1990. These targeted killings were very plausibly legitimate
attacks on commanders-in-chief under the UN Charter, Article 51, regarding
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the powers of self-defense and other categories of defense, and yet the White
House clearly regarded the depictions of the attacks as extremely sensitive matters.
Perhaps the most dramatic evidence of the force of the anti-assassination norm
in the United States is the U.S. response to the Israeli practice of targeted killing.
By contrast to the United States (and in line with the older European practice),
assassination has been a relatively overt tool of Israeli policy since before the
founding of the state.’> Moreover, Israel has made use of both deceptive and
overt targeted killing techniques. For example, Israeli intelligence used mail
bombs to kill Egyptian military leaders and German scientists in the 1950s; the
1970s saw the retaliatory killings (“Operation Wrath of God”) for the Black
September PLO attack at the Munich Olympic games; and the 1980s and 1990s
brought assassination attempts (through bombs and poison) against various
PLO leaders. While these assassinations were robustly criticized outside Israel,
they met with general acceptance (when they were successful) within. But with
the emergence of the Second Intifada in 2000, the scale of Israel’s targeted killing
program, and public discussion thereof, dramatically increased, and gradually
changed from a system of stealthy assassination (or “liquidation”) to a more mil-
itarily overt selection of individual targets, with a different proposed nomencla-
ture: “preventive killings.”** The catalytic event was the killing by sniper of
Fatah activist Dr. Thabet Thabet in December 2000. An overt act, roundly criti-
cized globally and by the Left in Israel (who saw in Thabet a potential partner
for peace), it prompted the Israeli military and civilian leadership to create target-
ed assassination approval structures and to litigate the program in the public eye.
The resulting program, through which targets are identified and discussed within
the Israeli security services, became a mainstay of Israeli defense policy. According
to the estimates of the Israeli peace group B'Tselem, Israel killed 232 intended
Palestinian targets between 2000 and 2008, which marked the beginning of the
2008-2009 Gaza incursion, and another 39 between 2008 and July 2014.%°
Israeli support for the targeted killing policy has been strikingly high, both
among the public and policy elites, and there are no reports of significant change
in this support over time.>® Indeed, the generally pro—civil liberty Israeli Supreme
Court interpreted legal sources to arrive at a relatively permissive standard for the
targeted killing program.’” By contrast, U.S. official and public attitudes to the
Israeli practice were highly critical, consistent with a broad norm against assassi-
nation. Following the acceleration of Israel’s program in July 2001, U.S.

Ambassador to Israel Martin Indyk expressed harsh criticism of targeted killing
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on Israeli television, saying “The United States government is very clearly on the
record as against targeted assassinations. They are extrajudicial killings, and we do

not support that.”*®

An August 2001 poll showed American public disapproval of
Israel’s policy at 68 percent.’® In 2002, State Department Spokesman Richard
Boucher repeated the U.S. rejection of Israel’s targeted killing policy in the course
of distinguishing it from the United States’ drone-based targeted killing in Yemen
of Qaed Salim Sinan al-Harethi.** Most notably, reports by the U.S. State
Department of Human Rights on Israel and the occupied territories include tar-
geted killings by Israel under the rubric of “serious human rights abuses by Israel”
(at least until its 2004 report, when targeted killings were included gingerly under
a longer list of Israeli and Palestinian cases of “Excessive Force and Violations of
Humanitarian Law”).

To be sure, the anti-assassination norm was much less securely embedded than
the torture norm within international law. As in Israel, U.S. military law writers
have long argued for a sharp distinction between “political assassinations,” under-
stood as killings for political purposes and prohibited by Executive Order, and
permissible individualized killings of military leaders who held simultaneous po-
litical office.** Moreover, under the self-defense rubric of Article 51 of the UN
Charter, participants in hostilities can generally be targeted and killed, and state
leaders could arguably count as such, given their control roles in military opera-
tions. While the International Covenant on Civil and Political Rights and other
elements of human rights law and the law of armed conflict generally prohibit ex-
trajudicial killings, they permit such killings where they are necessary to avert a
deadly threat posed by a combatant (or civil threat in the law enforcement con-
text) and are proportionate to that threat.** Furthermore, as a matter governed
in the United States by executive order rather than criminal law (unlike torture),

assassination is not generally subject to criminal prosecution.

WHEN EVERYTHING CHANGED

On September 11, 2001, the Twin Towers fell. In very short order, the CIA was
told, presumably by Vice President Cheney, to “take the gloves off,” and to
“work the dark side” to prevent further attacks by al-Qaeda.”® The CIA and the
Department of Defense quickly began to engineer a torture program, euphemisti-
cally called “enhanced interrogation,” by charging the contract psychologists

James Mitchell and Bruce Jessen to reverse engineer the Survival, Evasion,
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Resistance and Escape (SERE) program they had designed to teach American
soldiers how to resist torture. Jessen and Mitchell developed the program of tech-
niques mentioned above, of physical pressure and isolation, including waterboard-
ing. These techniques were used by the CIA against so-called “high-value”
prisoners in Afghanistan and Poland and propagated by the Department of
Defense to Guantanamo, from which they then found their way (through the
transfer of military intelligence officers) to Iraq and Abu Ghraib prison.

Of course, developing the physical techniques for torture was only one part of
the revolution in norms. Because the anti-torture norm was embedded in the
Code of Military Justice and Federal Criminal Law, legal teams were put to
work to develop legal space in which torture could occur with minimal risk of
later criminal prosecution. Led by John Yoo, and under the direction of Vice
Presidential Chief of Staff David Addington, Justice Department lawyers created
a set of memoranda that, however implausible their reasoning, could serve as a
good-faith legal defense to CIA or military personnel.** (Since torture is a
crime of specific intent, a good-faith defense would exonerate.) The torture pro-
gram continued until the Bush administration shut it down in 2007, and it was
formally closed by President Obama immediately after his inauguration.*’
During the period of 2002 to 2007 hundreds of detainees were subjected to a va-
riety of forms of abuse, although only a handful were waterboarded. With the ex-
ception of a few low-level soldiers at Abu Ghraib prison, no one in the CIA or the
military has faced criminal punishment for any acts of torture or other forms of
illegal, cruel, inhuman, or degrading treatment of prisoners.

The anti-assassination norm has shifted more slowly, probably in large part
because of the recent and rapidly evolving predator drone technology. Initial tar-
geted killing efforts were done through Special Forces military squads, and were a
continuous part of counterinsurgency efforts in Iraq. The first reported drone at-
tack on an al-Qaeda suspect was in Yemen in 2002.%° But the pace of drone strikes
began to rise quickly under President Bush in 2008, and has become the anti-
terrorist technique of choice for President Obama. The London-based Bureau
of Investigative Journalism, a generally reputable source, estimates that there
have been roughly 390 U.S. strikes in Pakistan, more than 1,000 in Afghanistan,
and another 65 to 77 in Yemen. Targets include putative militants, drug lords in-
tertwined with Taliban or al-Qaeda activities, and targets identified by their “sig-
natures” alone—presumably groups of military-aged males meeting in remote

locations.*”
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From the perspective of the Obama administration, the new targeted killing
policy represents a fully legitimate form of counterterrorist security policy. CIA
Chief John Brennan, the principal architect of the drone program, gave a speech
in 2012 in which he argued for the ethical value of drone strikes, as grounded in
the international humanitarian law constraints of necessity (to use force only
against imminent threats), proportionality (to ensure that collateral damage is
not excessive), and humanity (to avoid causing unnecessary suffering).** One
can, of course, dispute any of these characteristics of the drone program, subject
to the usual forms of policy creep. Brennan’s account also fails to mention the col-
lateral harms to psyche and liberty suffered by people living under drone surveil-
lance and in dread of being in the vicinity of a drone attack.*® But the principal
point is that, from the point of view of the policy elite, the norm of broad prohi-
bition has disappeared and has become a norm of broad permission. As of this
writing, the American public stands fully behind that normative shift: polling con-
ducted in 2014 put U.S. support of drone strikes abroad at 66 percent of all

voters.>°

WHAT THE NORMS AGAINST TORTURE AND ASSASSINATION
Have in CoMmMON

Let us now consider if there are commonalities in the two stories of norm disinte-
gration, notwithstanding the clear difference in the atmospheres in which the pol-
icies were developed. First, as Jane Mayer documents, the anti-torture norm was
demolished in a mood of real panic by political elites, who feared not only the po-
litical costs should a new terror attack succeed but personally feared being targeted
by terrorists. By contrast, the assassination policy seems to have been crafted more
coolly, as a way of using technology to serve security interests at substantially
lower American political and human risk.’" Second, whereas implementing the
torture policy involved direct conflict with members of the military and counter-
terrorist officials who saw both personal and reciprocal value in the anti-torture
regime, there have been few direct signs of military resistance to the drone policy.
Third, the legal environment, both domestic and international, is considerably
more plastic with regard to assassination, although international opinion on the
matter appears to be nearly as harsh on the drone policy as on torture. Finally,
there appear to be more clearly demonstrable gross benefits to security policy

from the drone strikes than from the torture policy. (In both cases, however,
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any gross benefits may well be swamped in net terms by the blowback these pol-
icies can potentially cause.)

That said, I believe we can nonetheless identify a number of common factors
that enabled the swift collapse of these stringent norms. One of these is concep-
tual, the other is organizational.’* The conceptual point is this: Stringent norms
rest on a moral psychology of right and wrong, not of weighing good and bad.
The anti-torture norm is grounded in the first instance in a categorical inhibition
that gets its motivational force from a conception of the dignity of the person
being tortured, and in the second instance by the integrity of those complicit in
his torture. The wrongness of torture lies in the total control by the torturer of
the psyche of the tortured. Torture not only degrades the person being tortured
by annihilating his autonomy but also degrades the torturer by enabling libidinal
impulses of dominance to surface and override the civilizing restraints of moral
codes.’? Torture, in other words, is no way for a warrior to fight. When the anti-
torture norm has psychological bite, it is because it connects to a deep and shared
conception of dignity for both agent and recipient. While the pragmatic argu-
ments are founded in considerations of reciprocity and force, they are parasitic
on this more basic conception of the wrongness of torture.

What defeated this torture norm was thus not fear itself, since fear is a constant
in war. Instead, I want to suggest the norm was defeated by the utilitarianism of
fear. By this I mean that policymakers’ deliberations shifted from choosing the
best among a principle-restricted set of options to considering a full set of options,
where each was weighed in terms of probable U.S. lives saved versus non-U.S. lives
lost.>* I call it a utilitarianism of fear because the choice to reintroduce torture to
the intelligence armory reflects the reductionism of a panic reaction, in which
nonsurvival values are seen as irrelevant to the decision at hand.>® The extensive
effort by the Office of Legal Counsel to create an environment of broad legal per-
mission for torture reveals that what had been a stringent intrinsic constraint
against torture became a morally irrelevant institutional obstacle to a policy objec-
tive of maximal information gathering. Attempts to cash out the normative con-
straint in the pragmatic coin of reciprocity concerns were doomed to failure, given
that there was no reason to think al-Qaeda members taking U.S. hostages would
respect an anti-torture norm in the first place.

In the immediate post-9/11 environment, where the threat of weapons of mass
destruction was taken very seriously, utilitarian reasoning led to a kind of singu-

larity: if the threat was catastrophic, no matter how improbable, then anything was
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permitted on the utilitarian calculus. That torture can be made to represent an
ethical, and not simply a ruthless, policy choice is essential to its psychological
success. It has also come to be well supported by the American public: with
some ebbs and flows, public support for the occasional or routine torture of sus-
pected terrorists stood at 53 percent as of 2011.°° Since 2004 (the revelations of
Abu Ghraib) no more than 32 percent of Americans have said they always oppose
torture of suspects. By contrast, even in November 2001, just two months after the
attacks on the United States, 66 percent of those polled said they could not envi-
sion a scenario in which they would support the torture of terrorism suspects.’”

The emergent drone policy represents the same conceptual dynamic. While
Brennan’s defense of the U.S. drone policy appears to rest on the ethical consid-
erations he articulated in his 2012 speech noted above, we should recognize that
these are constraining norms rather than legitimating norms. That is, the norms of
international humanitarian law (IHL) do not themselves justify the infliction of
violence, except in terms of the underlying utilitarian norm of necessity, whose
content is, effectively, that a given act is necessary in the sense that its performance
is the only route to a net reduction in the relevant costs (here, U.S. strategic inter-
ests).’® Indeed, the THL norms are fully consistent with a utilitarian view that
accords some weight to the utility of the third parties at risk; it merely
operationalizes the weighing of the costs to those third parties. The anti-
assassination norm, by contrast, was rooted in at least some values that are diffi-
cult to defend in utilitarian terms, namely, the values associated with openness
and a fair fight and the rejection of perfidy—values of an emergent sense of
military honor.

The values of honor and dignity are fragile, especially in a context of fear. But
the anti-assassination norm is even weaker yet. The reciprocity argument against
targeted killing is, outside the context of perfidy, purely one of international stabil-
ity. Such concerns have little force in the conflicts in Afghanistan or with
al-Qaeda, both because stability is already gone and because there is little real vul-
nerability to assassination of senior domestic U.S. figures in the conflict. Thus,
under even very light conceptual pressure, the anti-assassination norm will fold
easily. The chief problem, as I see it, is that with the collapse of the anti-
assassination norm, so goes a broader norm that restricts interstate violence to
cases of gross threats or wrongs. A drone-based killing policy, especially, normal-
izes interstate violence as a response to relatively low-grade threats, and so it has

the effect, typical of a utilitarian policy, of lowering the bar in terms of when state

HOW NORMS DIE 44

https://doi.org/10.1017/50892679414000598 Published online by Cambridge University Press


https://doi.org/10.1017/S0892679414000598

interests justify war. The collapse of the anti-assassination norm thus rests on the
collapse of a broader structure of anti-consequentialist thinking as well.

The organizational point parallels the conceptual point in the two cases. As I
have mentioned, resistance to the collapse of the anti-torture norm could be
found primarily among the cadres of professional interrogators, military and para-
military, as well as among (many) military lawyers. These were the individuals
with whom the considerations of honor had deep traction, and who saw them-
selves as subject to a pervasive sense of normative discipline. The moral and po-
litical transformation of the torture policy was created by civilian leaders, both
policymakers and lawyers, who lacked any evident ethical mooring in a dignitar-
ian or honor-centered conception of national security values. Civilian policy-
makers are, furthermore, directly or indirectly electorally responsible, and the
electorate also does not share the deontological sentiments of the professional cad-
res. It was, therefore, retrospectively likely, if not inevitable, that a system of civil-
ian control, in a context of directly perceived risk, would lead to the sidelining of
the professional ethical concerns in favor of pragmatic, publicly visible values.

Similarly, the trend of relying on drones for a wide range of policy interests out-
side the “hot” battle zone is a direct function of a novel capacity of civilian leaders
to control lethal military technology, rather than having to deploy that technology
through the broader administration of a military general staff. The drone policy
can accelerate much more quickly, and at much lower political cost or electoral
threat, than a war mobilization into Waziristan, Libya, Mali, or Yemen, precisely
because the decision-making can be easily centered in the Executive Branch and
the operations relatively easily controlled (either via CIA or Air Force command
centers). It is noteworthy that, as of this writing, despite suggestions by President
Obama that he would be transferring even covert drone operations from the CIA
to the Defense Department in order to increase “transparency,” there is no evi-
dence of an actual shift in the process.>

I recognize that this interpretation of the death of the torture and assassination
norms is contentious in (at least) two ways.*® First, it is hardly the only possible
interpretation of the change in policies. One could argue instead not that a cate-
gorical norm prohibiting the conduct had decayed, but that the original norms at
issue had submerged conditional exceptions—in particular, that they only prohib-
ited torture and assassination if the stakes were sufficiently low. The attacks of
9/11 changed the stakes and so triggered the exceptions, but the same norms

are still in play today. Second, I have interpreted the counter-position to the
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restrictive norms as essentially utilitarian, a matter of reducing prohibitions to
negative weights. But one might instead interpret the counterargument as one
of coming to treat the nonutilitarian mandatory norm of a duty to protect
one’s citizens as trumping the normative constraints in force. I will address
these two points together.

On the first point, the historical evidence here, as always, underdetermines the
appropriate interpretation, and it is possible to see this history as a continued
application of discontinuous (exception-sensitive) norms. It is, however, impor-
tant to see that the first objection is not a challenge to the best ontological account
of the norms at issue. Ontologically, there may be no reason to prefer an account
of an exceptionless norm that is suspended exceptionally versus an exception-
containing norm that is applied.®" But what is at issue is the psychological reality
of these norms in the minds of decision-makers: whether they understood the
prohibitory norms as merely presumptive rather than categorical. And here
there is evidence to suggest that we have witnessed a discontinuous process of
decay. First, the legal renderings of the torture and assassination norms were
clear and categorical, providing for no exceptions or affirmative defenses. While
the actual deliberative norms need not be identical to the formal legal statements,
there is no evidence that these norms were understood as having silent exceptions
during the time of their full-strength guidance. Military and FBI training, for ex-
ample, emphasized the absolute nature of the anti-torture norm. While there were
doubtless policymakers who understood the norms to be suspendable in times of
emergency, these views were not articulated publicly until after 9/11. In the case of
assassination, it is true that the post-Church Committee norm appears to have
been suspended for purposes of (unsuccessfully) targeting Qaddafi and Hussein,
but serious efforts were made to show that these were exceptional cases, justified
as such, and not part of a general policy of permitting such killings whenever cer-
tain conditions were met. Post-2002, the CIA and U.S. military are clearly oper-
ating under a very different, exception-based regime, wherein the possibility of
targeted attacks on state leaders are openly discussed (for example, Qaddafi in
2010, Assad in 2013). I think there is no plausible way to understand post-2002
developments as anything other than the emergence of a new deliberative para-
digm concerning targeting killing. For both norms, then, the journalistic evidence
suggests a deliberate policy shift from general prohibition to managed permission,

albeit with a further shift in the torture norm regime after 2009.
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As to my claim that honor- and dignity-based norms have been superseded by a
utilitarian logic, here again my argument is about deliberation, not ontology. It is
true that a norm insisting on the priority of citizen defense can mimic a utilitar-
ianism that places no weight on the interests of non-citizens. Such a self-defense
norm will presumptively include using all manner of interrogation or interdiction
that will reduce the probability of an attack on a state’s citizens, or on other na-
tional interests. Put another way, the logic of nationalism (a sort of collective eth-
ical egoism) coincides with the logic of realism. Operationally, a self-defense norm
coincides with a utilitarian norm of maximizing U.S. lives saved (or of minimizing
the risk of U.S. lives lost). And the political economy of democracy, according to
which officials fear voter reactions to lives lost, is consistent with reinforcing both
logics. Both are hostile to the ways in which dignity- and honor-based norms ex-
clude otherwise productive options from the scene of deliberation. Under the in-
strumental pressure of either self-defense or utilitarian values, the values of dignity

and honor will come to seem quaint or fetishistic.

CoNcCLUSION: DEATH . . . AND REBIRTH?

What I have tried to provide is a road map for the collapse of norms whose in-
stitutionalization was hard fought. The unthinkable became thinkable, was
thought, and then was done. The irony of this story is that democratic politics,
while generally friendly to human rights norms and treaties, are less hospitable
to those norms when put to the test. While values of equality, fairness, and due
process obviously do well in democratic regimes, counter-utilitarian and honor-
based norms may do poorly in periods of stress.

The story here is illustrative of a general tension within democratic polities, be-
tween the values of a nonaccountable group of policymakers and public account-
ability. This is a tension that often plays out in the design of institutions to protect
certain forms of decision-making (notably central banking) from direct political
pressure. What is striking about the examples of torture and assassination is
that select policymakers—the military and FBI in particular—protected values
rather than expertise. The task of institutional design, therefore, might be seen
as one of ensuring the continuing salience of those values, ensuring that the delib-
erative institutions in which they retain a grip continue to play a prominent role in
security policy, so that their views are not easily sidelined through bureaucratic

maneuvering.
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There is an important further question of whether the newly thinkable can be-
come again unthought at the public level. Opinion polling on torture reveals a
mercurial public. Immediately following the revelations of the Abu Ghraib abuses
in 2004, 32 percent of Americans polled said they thought torture was never jus-
tified, against 43 percent saying it could often or sometimes (as opposed to rarely)
be justified. Five years later, and following emphatic defenses of torture by former
Vice President Cheney, the number saying that torture was never justified had
dropped to 25 percent, with 50 percent saying that it could often or sometimes
be justified.®> While these are not enormous shifts in public opinion, they are sig-
nificant, and it is striking that public opinion seems to have moved in a direction
opposite to official action post-2009.

If, like Vice President Cheney, you regard the norms against torture and/or tar-
geted killing as obstacles to a rational policy of national security, then the values of
nonaggregative honor and dignity are themselves the problem to be overcome.
Indeed, one could then justify the substitution of relatively precise drone-based
strikes for imprecise ground strikes as a serious advance for humanitarian val-
ues—as truly bringing properly democratic values to bear in areas of national
security. But I suspect that even advocates for such a policy would recognize
that democratic accountability comes with its own set of evaluative costs, costs

that can build up to the point of destroying values central to democracy itself.
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It conforms thus with the definition offered by Philip Alston, Special Rapporteur for the UN Human
Rights Council: “[In targeted killing] lethal force is intentionally and deliberately used, with a degree of
pre-meditation, against an individual or individuals specifically identified in advance by the perpetra-
tor.” Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions: Study on
Targeted Killings, May 28, 2010, A/HRC/14/24/Add.6.

President Ford’s Executive Order 11905 was superseded by Carter Order 12306 and Reagan Order
12333; all preserved the assassination ban. Order 12333 removed 11905’s qualifier “political” from its
restriction on assassination.

See Steven David, “Fatal Choices: Israel’s Policy of Targeted Killing,” The Begin-Sadat Center for
Strategic Studies, Bar-Ilan University, Mideast Security and Policy Studies No. 51 (2002). Also pub-
lished as ch. 9 of Efraim Inbar, ed., Democracies and Small Wars (London: Frank Cass, 2003). David
suggests that the easy acceptance of assassination by Israeli policymakers lies partly in approving de-
scriptions in the Torah. Of course, Israeli security officers had purely pragmatic reasons to favor the
strong statement made by its deployment of assassination squads. See also Michael Gross, Moral
Dilemmas of Modern War (New York: Cambridge University Press, 2010), ch. 5.

Adam Stahl, “The Evolution of Israeli Targeted Operations: Consequences of the Thabet Thabet
Operation,” Studies in Conflict & Terrorism 33, no. 2 (2010), pp. 111-33. In 2001, USA Today reported
that “Since late September, at least 60 suspected militants have been blown up by cellphones or car
headrests packed with explosives, shot by undercover agents disguised as Arab beggars or killed by
laser-guided missiles launched from helicopters.” Jack Kelley, “Israel’s Terrorist Hunt: “‘We’re Going
to Get Them,” USA Today, August 21, 2001.

Between 2009 and July 2014 (before the Gaza operations), Israeli Human Rights organization B'Tselem
reports that another 16 civilians were killed collaterally in targeted killing operations specifically, and an
additional 204 were killed who did not take part in hostilities or were not known to have taken part.
B’Tselem, “Statistics - Fatalities,” www.btselem.org/statistics/fatalities /after-cast-lead/by-date-of-event
A 2001 poll put support at go percent of the public (David, “Fatal Choices,” p. 7). There have been
many philosophical discussions within Israeli circles of the morality of targeted killing, but virtually
all analyses by Israeli philosophers conclude its acceptability. See, e.g., Gross, Moral Dilemmas.

The Public Committee against Torture in Israel v. The Government of Israel (2006), HC] 769/02. The
decision is relatively permissive because it rejects the narrow interpretation of “taking direct part in hos-
tilities,” urged for example by Professor Antonio Cassese, according to which civilians are attackable
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when, and only when, they are actually engaged in hostilities. According to the narrow understanding,
civilians planning future attacks, or otherwise preparing for them, are not direct participants in hostil-
ities. The Court instead accepts that civilians who have made their “home” in a terrorist organization
can be treated like military staff, as engaged in a continuous combat function, and so are attackable at
any time, and not merely when giving specific instructions for attack (para. 39). More generally, civil-
ians are to be treated as attackable whenever they play the same functional role as uniformed combat-
ants (para. 34-35). There is a further empirical broadening of the criterion, stemming from the
difficulty of attributing such a function to a civilian, without the aid of the bright lines provided by
a military hierarchy. While the Court emphasizes the need for clear intelligence asserting the pervasive
role of civilians who play leading roles, and places the burden of proof on the Armyj, it is hard to eval-
uate how tightly the proof process is controlled.
David, “Fatal Choices,” p. 11; Joel Greenberg, “Israel Affirms Policy of Assassinating Militants,”
New York Times, ]uly 5, 2001.
Kelley, “We’re Going to Get Them.” I do not wish to overstate the evidence of U.S. public concerns with
assassination in general, as opposed to concerns with Israel’s management of its relations with
Palestinians. It is notable that polling databases contain no queries on assassination in general before
September 2001.
David Johnston and David Sanger, “Yemen Killing Based on Rules Set Out by Bush,” New York Times,
November 6, 2002.
See Schmitt, “State-Sponsored Assassination,” pp. 639ff; Machon, Targeted Killing; W. Hays Parks,
Memorandum of Law: Executive Order 12333 and Assassination, November 1989, www.law.upenn.
edu/institutes/cerl/conferences/targetedkilling/papers /ParksMemorandum.pdf. That said, and what-
ever the analytic or tactical merits of the distinction, however, it is clear that the official U.S. military
position hewed largely, before 2001, to the broader, Lieber Code understanding of assassinations as in-
cluding individualized killing off the hot battlefield.
See, generally, Alston, Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary
Executions,” May 28, 2010, A/HRC/14/24/Add.6.
For an account of the immediate post-9/11 policy atmosphere, notably the panic engendered by unfil-
tered intelligence reports of a variety of terrorist plots at work, see Jane Mayer’s The Dark Side
(New York: Doubleday, 2008).
I discuss the legal efforts in “Torture, Necessity, and Existential Politics,” California Law Review 95, no.
1 (2007), pp. 235-76.
Although the Bush administration halted the harshest forms of interrogation, including waterboarding,
by 2006, the last reported interrogation using techniques that would generally be found illegal under the
Convention occurred in late 2007, when a detainee was subjected to six straight days of sleep depriva-
tion. See Pamela Hess and Devlin Barrett, “Memos: CIA Pushed Limits on Sleep Deprivation,”
Associated Press, August 27, 2009, 6abc.com/archive/6985308/. Sleep deprivation, among other tech-
niques, had been approved by Steven Bradbury, head of the Office of Legal Counsel, in a
Memorandum for John A. Rizzo, Acting General Counsel, Central Intelligence Agency, Re:
Application of the War Crimes Act, the Detainee Treatment Act, and Common Article Three of the
Geneva Conventions to Certain Techniques that May Be Used by the CIA in the Interrogation of
High Value al-Qaeda Detainees, July 20, 2007, www justice.gov/olc/docs/memo-warcrimesact.pdf. I
am grateful to an anonymous referee for this information.
“CIA Launches Drone Attack,” CNN, November 5, 2002.
For Pakistan and Yemen, www.thebureauinvestigates.com/category/ projects/drone-data/; for Afghanistan,
www.thebureauinvestigates.com/wp-content/uploads/2014/07/TBIJ-Afghanistan-Report.pdf. Some of the
Afghan drone strikes, about which little is known, were conducted by Britain.
John Brennan (Remarks, Woodrow Wilson Center, April 30, 2012), www.lawfareblog.com/2012/
04/brennanspeech/.
See James Cavallaro, Stephan Sonnenberg, and Sarah Knuckey, Living Under Drones: Death, Injury, and
Trauma to Civilians From U.S. Drone Practices in Pakistan (Stanford, Calif.: International Human
Rights and Conflict Resolution Clinic, Stanford Law School; New York: NYU School of Law, Global
Justice Clinic, 2012).
CBS News/New York Times poll, February 27, 2014. Polling post-9/11 put public support of CIA
“assassination” of terrorists at between 60 and 8o percent. See Polling the Nations database.
Mayer, The Dark Side, ch. 1 (“Panic”). The lag time in U.S. condemnations of Israeli targeted killings
shows a slower policy process at work.
>* After this article’s drafting, the closely related and very interesting article of Ryder McKeown, “Norm
Regress: U.S. Revisionism and the Slow Death of the Torture Norm,” International Relations 23, no. 1
(2009), pp. 5-25, was brought to my attention by a reviewer. McKeown interprets the story of the
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disappearance of the torture norm as a case of successful destructive norm entrepreneurialism by, prin-
cipally, Vice President Dick Cheney and other neoconservative elements of the Executive Branch. While
I agree with McKeown that the efforts by these norm dissenters were necessary conditions of the norm’s
disappearance, my argument concerns the deeper conditions for the success of these efforts: the trans-
formation of the deliberative institutional environment in which the entrepreneurs’ arguments took
hold. It was by silencing or sidelining the institutional voices favoring dignitary norms, and making
use of pragmatic or utilitarian justifications, that these entrepreneurs were successful.

Two important accounts of the harm of torture are: David Luban and Henry Shue, “Mental Torture:
A Critique of Erasures in U.S. Law,” Georgetown Law Journal 100 (2012), pp. 823-63; and David
Sussman, “What’s Wrong with Torture?” Philosophy ¢ Public Affairs 33, no. 1 (2005), pp. 1-33.

It is, strictly speaking, a domain-limited form of consequentialist moral deliberation, in which only neg-
ative direct and indirect consequences for U.S. citizens appear to be counted. And it applies a “maxi-
min” (to maximize the worst case outcome) rather than a maximizing principle to choice, setting
priority on avoiding the worst-case scenario of large-scale U.S. deaths. But it fits within a broader con-
ception of the utilitarian family.

Less charitably, one could see the reaction not as a utilitarianism of fear at all, but simply as a revenge
reaction, in which there were no calculations apart from giving to the terrorists what they deserved. But
the continued public references by Bush administration figures to “one percent” doctrine, of avoiding
catastrophic risk, and the reporting by Jane Mayer mentioned above, suggest that fear-engendered cal-
culation was a large part of the deliberative frame. See Ron Suskind, The One Percent Doctrine
(New York: Simon and Schuster, 2006).

Pew Center, “Section 8: Domestic and Foreign Policy Views,” November 3, 2011, www.people-press.
org/2011/11/03/section-8-domestic-and-foreign-policy-views/.

Pew Center, “United in Remembrance, Divided over Policies,” September 1, 2011, www.people-press.
org/2011/09/01/united-in-remembrance-divided-over-policies/1/; Investor’s Business Daily/Christian
Science Monitor/TIPP poll, November 14, 2001 (available from Polling the Nations).

One can say that the ultimate ethical justification is a national duty of self-defense, understood categor-
ically. But in the context of drone strikes, with few possible exceptions, this duty is not best character-
ized as an immediate need to self-defend. It is, rather, a broader duty to maximize U.S. interests and
minimize harms.

Mark Mazzetti and Mark Landler, “Despite Administration Promises, Few Signs of Change in Drone
Wars,” New York Times, August 2, 2013.

I thank the participants of the Stanford Political Theory Workshop for pressing these objections
forcefully.

I mean to be alluding to the famous Nelson Goodman “riddle of induction,” which draws on the im-
possibility of distinguishing the correctness of applying two different predicates versus one discontin-
uously applied predicate to the same phenomenon, of a mineral that changes color. Goodman, “The
New Riddle of Induction,” in Fact, Fiction, and Forecast (Cambridge, Mass.: Harvard University
Press, 4th ed., 1983) Ludwig Wittgenstein’s rule-following paradox is a close kin.

Pew Research Center polls, July 2004 and November 2009, www.pewresearch.org/question-search/?
keyword=torture&x=0&y=o0; Associated Press/National Opinion Research Center poll, September
2013, poll.orspub.com/document.php?id=quest13.out_18620&type=hitlist&num=o0. Most striking,
public acceptance of torture shifted dramatically upward, between February 2009 (when rejection
stood also at 32 percent) and November 2009, following Vice President Cheney’s public defenses of
torture. No facts emerged in the interim to show that torture was a wiser policy.
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