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A. Harmonization of the Corporate Law in the European Community 
 
[1] The European Community is also a community of Law. (1) Nevertheless the European Community is not focused 
on the creation of one European Law in contrast to the Laws of its Member States. Instead the European Community 
focuses on the harmonization of the national legal system only to the extent that is required for the functioning of the 
common market (art. 3 I h EC). The harmonization of Corporate Law (art. 44 EC) was regarded as a key factor of this 
process. (2) As a consequence Corporate Law is one of the most harmonized legal fields in the European 
Community. (3)  
 
I. Concept of Harmonization 
[2] The process of harmonization of Corporate Law in the European Community has to be seen in relation to the right 
of establishment of companies (art. 43, 48 EC). (4) The freedom to create subsidiaries and branches in other Member 
States with different Corporate Laws could lead to different legal conditions for creditors. As a consequence, the 
creditors of such subsidiaries and branches are confronted with a different legal system than the creditors of the 
holding company. Therefore the harmonization of the national Corporate Laws was regarded as a necessary 
compensation for the right of establishment of companies. (5) All creditors should ideally be in same legal position 
and should have the same rights even if in the context of different national Corporate Laws. In theory, the differences 
of the national Corporate Laws should be of no importance to the choice of one Member state for the establishment 
of a company. (6) Instead, firms should consider economic aspects, not the corporate law of a Member State, when 
deciding where to incorporate. The harmonization process therefore is focused on the creation of a legal playing field. 
(7) Another aspect of the harmonization process was the creation of equal conditions in competition for the 
companies in all Member States. (8) The differences among the national Corporate Laws should not give advantages 
or disadvantages to certain companies. Corporate Law should therefore also have to be neutral to competition.(9)  
 
[3] Apart from these legal aspects the harmonization process also touches upon a great number of other aspects. 
Investors and companies are more attracted by foreign markets which are similar to their own markets. A harmonized 
Corporate Law therefore attracts companies and investors to expand into the markets of the other Member States. 
(10) Due to the harmonization of Corporate Law, trade among Member States is expected to increase and national 
markets are seen to become more integrated into the European Common Market. Finally, a harmonized Corporate 
Law gives the European Community more influence on the international development and debate on Corporate Law. 
(11) Latter proves to be of vital interest these days, as hardly a week passes without further academic or policy 
engagement in relation to reform issues of American versus European corporate governance, in particular in the 
wake of Enron, Worldcom etc. (12)  
 
II. Forms of Harmonization 
 
[4] The harmonization of corporate law among the Member States started in 1968 with the 1st Directive. (13) The 1st 
directive sought to harmonize publicity requirements, the circumstances in which company transactions will be valid 
and the rules relating of the nullity of companies. Eight years later, the 2nd Directive followed dealing with the 
formation of public limited liability companies and the maintenance and alteration of their capital. (14) This directive 
was criticized due to the extent of the harmonization because many provisions laid down detailed procedural 
requirements instead of simply directing the Member States to legislate to a certain end. (15)  
 
[5] In the beginning of the harmonization process only six Member States with six legal systems and traditions had to 
be considered. The legal system of these Member States based in part on common continental European legal 
principles. (16) Later, with the expansion of the European Community, the legal systems of new Member States had 
to be considered. (17) Hence, the process of harmonization became more difficult. However, until 1984 five more 
directives followed. (18) Due to the complexity and the amount of details of the these directives, this program was in 
fact not a harmonization a minimo but a harmonization on a high level. Therefore this process may be regarded more 
as being of regulatory nature than one of harmonization. (19) As a consequence the 5th directive on the structure of 
public limited companies and the powers and obligations of their organs (20) failed due to its general approach. (21) 
This directive contained 65 articles and stated a detailed regulation for the organization of the public limited company. 
Inspite of the fact, that this directive was subsequently changed at several occasions, it was never passed by the 
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European legislator. (22) The same can be said of the 9th directive on links between undertakings and in particular 
on groups of companies which failed due to its German orientated approach. (23)  
 
[6] So, after 1984 the harmonization process came to a turning point. The European Commission developed in its 
white paper "Completing the internal market" a new strategy of harmonization. (24) Instead of further fundamental 
harmonization projects the Commission now focused on more punctual and additional projects. (25) As a result the 
11th directive on disclosure by branches and the 12th directive on single-member private limited companies (27) was 
passed in 1989. Although both directives had considerable implication on German Corporate Law they were of a less 
general and fundamental approach than the first directives.  
 
[7] At present, there are six more directives that have not yet been passed by the European legislator. (28) The last 
legislative project the 13th directive concerning takeover bids failed in 2001 in the European Parliament. (29) The 
reasons for the failure of the further harmonization were and continue to be numerous. A long time the Member 
States could not agree on a model of the Mitbestimmung (employee co-determination). Many Member States refused 
to accept the introduction of the German model with its comparatively extensive competencies. (30) This debate 
ended temporarily in 2000 with the compromise at the Conference of Nice. (31) The statute of the European Public 
Company (societas europaea - SE) of October 2001 is the result of this long awaited political compromise. (32)  
 
[8] The legislative process has also become more difficult due to the still growing number of Member States. (33) The 
recent legislative efforts are directed at conceptualizing a framework for corporate law which includes only the most 
important measures in contrast to a fundamental harmonization. (34)  
 
III. Supranational corporations 
 
[9] Finally, the process of harmonization has been reaching its limits in particular with regard to cross border 
corporations. Often, these corporations are not limited to one Member State but to the whole common market of the 
European Community. (35) The establishment in one Member State with the consequence of the application of its 
Corporate Law would fail to account for the supranational character of the corporation. Therefore, the process of 
harmonization has always been accompanied by a process aiming at the regulation and creation of supranational, i.e. 
European corporations. In 1970, the Commission issued its first proposal for a council regulation embodying a statute 
for the European Company. (36) Due to several disagreements the work on the European Company was stopped. At 
this time it was impossible to reach a consensus on issues like rules governing groups of companies, tax provisions, 
the two-tier board structure and the workers representation. (37) In 1985 with the regulation on the European 
Economic Interest Grouping (EEIG) another model for a supranational corporation was introduced. (38) In order to 
accelerate the introduction of the EEIG the European legislator focused only on the provisions with European 
background. (39) The national Corporate Laws of the Member States therefore still apply. (40) Nevertheless, the 
EEIG failed to be successful and has, therefore, remained of only little importance. (41)  
 
[10] At the conference of Nice in December 2000, the Member States finally agreed on the introduction of the 
European Company (SE). (42) Even when the SE is primarily governed by the regulation and provisions of its statute, 
the national laws of corporations will still be applied. (43) It will not be before 2004, when the regulation on the SE 
comes into force, that one will may assess the SE's success. (44)  
 
B. Legislative Competition and Harmonization 
 
[11] Ideas of legislative, regulatory competition stand in stark contrast to the system of harmonization. Instead of 
harmonizing, equalizing and unifying several legal systems, the different conceptions of legislative competition 
involve a complex interplay of regulation on of different legal systems. (45)  
 
I. Benefits of legislative competition 
 
[12] The most important advantage of a legislative competition has to be seen in the innovation process which is set 
free by the competition dynamics of different legal orders. Without legislative competition, legislators tend to stagnate 
in the legislative process, often explained with recourse to economic theories of path-dependencies and historically 
rooted trajectories of development. (46) As a consequence of historically embedded institutional processes and 
determining factors, less innovation takes place, and the legislator tends to be unable to quickly respond to changing 
market conditions and firm demands. This leaves the issue of how to assess an individualized legal system from, say, 
the perspective of an investor or a firm, strangely oblique. The quality and acceptance of a given legal system can be 
assessed from inside this system only with strong limitations. In a system with a certain degree of legislative 
competition, corporations are believed to choose that legal system which optimally corresponds to their demands. 
Less attractive legal systems will - in theory - not be chosen. In order to make one's own national law more attractive 
on a ‘market for norms', the legislator is in need to determine the needs of this market and as a consequence to 
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change his legal system appropriately. Against this theoretical background it is believed, that corporations can have 
an indirect influence on the legislative process. A system of legislative competition allow for a bottom-up 
harmonization in contrast to a top-down harmonization. (48)  
 
[13] The problem of stagnation has been a constant burden on the legislative processes in the European Community. 
Due to the growth in number of Member States, compromises have always been difficult to reach. With the 
envisioned, further expansion of the European Union, the number of Member States will grow to twenty seven. At the 
conference of Nice, the Member States tried to handle this problem by simplifying the legislative process. But these 
amendments and institutional reforms will most likely not be able to solve this stagnation problem. (49) While the 
future chances for following directives and other legislative acts are uncertain, the already existing Directives and 
regulations concerning corporate law will - taken by themselves - be hard to change.  
 
II. Race to the bottom or to the top? (50)  
 
[14] The process of legislative competition is often criticized concerning the issue of an allegedly ensuing " race to the 
bottom". (51) As an illustration for a ‘race to the bottom' the Corporate Law in the United States is regularly mentioned 
with regard to the elevated number of incorporations in Delaware. (52) Due to the absence of a federal corporate law 
in the United States, corporate law is largely a matter of the states. As a consequence one half of the largest 
industrial firms are incorporated in Delaware. (53) Critics have qualified this development as a race to bottom with 
regard to the protection of shareholders and creditors. In contrast to this view, Professor Winter argued early that in 
fact the consequence of a free choice of incorporation was a ‘race to the top'. Winter and, since then, a number of 
other re-known corporate law scholars, (55) argued that markets constrain the firms' management to choose a regime 
most beneficial to shareholders. (56) Investors would therefore not invest in firms that are incorporated in legal 
systems with a lesser degree of protection for creditors and shareholders. The lesser interest of investors and 
shareholders would have a negative impact on stock prices, eventually leading to a takeovers or bankruptcy. Relying 
on extensive empirical studies, Professor Romano has argued that the process of concentration can also reduce the 
costs of transactions. (57) Delaware has indeed developed a ‘legal capital' consisting of a store of legal precedents 
forming a comprehensive body of case law, judicial and lawyers' expertise in corporate law and administrative 
experience in the rapid processing of corporate filings. (58) Legislative competition can therefor lead to a maximum 
level of legal certainty. This certainty can lower a firm's transaction costs because the firm can operate on a densely 
labored field of corporate law expertise. Moreover, due to the high proportion of franchise taxes in relation to the total 
revenue, Delaware is fundamentally dependent on this income and therefore cannot afford to lose firms to other 
states. This results in considerable pressure on Delaware's law and policy makers with regard to its corporate law 
rules. While Delaware's aim is, therefore, to maintain a high level of susceptibility of its laws for market innovation, 
other states are pressured to imitate Delaware in this respect. (59)  
 
C. National vs. European Corporate Law?  
 
[15] A legislative competition depends on several legal and institutional conditions, the existence of whom can rightly 
be called into question with regard to the European Union. While one of the most important conditions remains the 
freedom-of-choice rule, (60) Legislative/regulatory competition can in fact function only if a corporation can actually 
choose the applicable law without any restrictions concerning its administrative (real) seat. 
 
I. Right of establishment and legislative competition 
 
[16] The European Community Treaty guarantees the right of establishment (Art. 43 ff. EC) as one of the four 
Fundamental Freedoms. According to art. 48 EC, the right of establishment applies also to companies or firms. As a 
consequence companies or firms have to be recognized in all other Member States. (61) Nevertheless due the 
application of the seat theory (siège réel), some Member States deny the recognition of a company or firm of another 
Member State when the place of the central management and control of the corporation differs from the Member 
State where it was founded. (62) Therefore a company from a Member State can only move its central management 
and control to another Member State when it changes its statute. (63) As a consequence, under present German law 
these companies are regarded as dissolved. (64) This means that due to the application of the real seat theory the 
free movement of the central management and control of a company without changing its statute is limited. 
Nevertheless, many Member States have been applying the real seat theory while denying a restriction of the right of 
establishment. (65)  
 
[17] Because of the absence of an overriding European regulation and the great importance of this issue for the 
freedom of establishment of firms in the EU, the European Court of Justice (ECJ) has been confronted with this issue 
at several occasions. In its first decision (Daily-Mail) of 1989, the ECJ held that the right of establishment does not 
include the right of a company incorporated under the legislation of a Member State to transfer its central 
management and control to another Member State. (66) The Court held further that the problem of transferring a 
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company from one Member State to another had to be solved by future legislation or conventions. (67) The Daily Mail 
judgement was therefore considered as a confirmation of the real seat theory. (68) In 1999, the European Court of 
Justice apparently changed its opinion in the much disputed Centros-Case. In this case a Danish authority had 
denied to register a branch of Centros (a private limited company incorporated in the United Kingdom) in Denmark. 
The Danish authority argued that because Centros did not trade in the United Kingdom it was in fact seeking to 
establish a principal establishment in Denmark thereby circumventing the national rules concerning, in particular, 
Danish minimum capital requirements. The ECJ stated that the denial of the Danish authority was contrary to the right 
of establishment. Because, however, this case concerned only a branch of a company incorporated under the law of 
another Member State, many Member States held on the real seat theory. (70) Only in Austria the Oberste 
Gerichtshof denied the further application of the seat theory as a consequence of the judgement of the European 
Court of Justice. (71)  
 
[18] In 2002 the European Court of Justice was confronted in a preliminary ruling from the German Federal Court of 
Justice (Bundesgerichtshof) in the Überseering case. Überseering BV (a Dutch corporation registered in Amsterdam 
and Haarlem and later bought by two German individuals) and NCC (a German corporation) concluded a construction 
contract. Later Überseering BV sued the NCC for damages. Due to the fact that the real seat of Überseering BV had 
been moved to Germany, the German courts had denied the legal capacity of the Überseering BV. The ECJ held that 
the legal capacity of a company that was formed in accordance with the law of a Member State in which it has its 
registered office and which exercises its freedom of establishment in another Member State has to be recognised by 
this Member State.  
 
[19] Nevertheless, the Court did - again - not decide explicitly on the general application of the real seat theory. 
Pursuant to the rules of the preliminary proceedings (art. 234 EC) the Court can only decide the question that was 
raised in the case pending before a court of a Member State. The question in the Überseering case of the German 
Bundesgerichtshof concerned only the recognition of the legal capacity of the Überseering BV but not the general 
applicability of the real seat theory. (73) As a consequence, the even more relevant question of whether or not the 
liability of shareholders is determined by the law of the Member State where the company was incorporated or by the 
law of the Member State where the company has its administrative main seat still remains open to debate. A 
company that was incorporated in another Member State but moved its central management and control to another 
Member State could be recognised with regard to its legal capacity but not concerning the liability of the 
shareholders. Such corporations could be classified under German Law as commercial partnerships (§§ 105 ff. 
German Commercial Code - Handelsgesetzbuch, HGB) or as partnerships under the German Civil Code (§§ 705 ff. 
German Civil Code - Bürgerliches Gesetzbuch, BGB) with the consequence that the shareholders of these 
companies are personally liable for the obligations of the company (§ 128 German Commercial Code). (74) With this 
classification in mind, the real seat theory's probably most important element could still be applied, this not even 
being in contradiction to the judgement by the European Court of Justice. (75) In its Überseering judgement, the 
Court held that general interests, such as the protection of the interests of creditors, minority shareholders, 
employees and even taxation authorities, can justify restrictions on the freedom of establishment while they cannot 
lead to the denial of the legal capacity. (76) But even if restrictions on the freedom of establishment might generally 
justify the application of personal liability provisions of shareholders, the connected restrictive effect of unjustifiably 
limiting the freedom of establishment can hardly be denied. (77)  
 
[20] With the judgement of the ECJ in Überseering, the circumstances of an legislative competition have 
fundamentally changed. Due to the Court's displayed, wider understanding of the right of establishment, companies 
can now move their central management and control from one Member State without the need for further 
proceedings. In effect, the ECJ has given the right of establishment a radically new, wider interpretation. A company 
can now be found in a Member State without having later any further relations to it, this having been a central 
obstacle to legislative competition in the past. (78)  
 
II. Comparative Reflections on the American System of Market for Corporate Charters 
 
[21] In the United States, the process of legislative competition on corporate law emerged with the Paul v. Virginia 
(79) decision of the U.S. Supreme Court. (80) The Überseering decision might have the same impact on the further 
development of European Corporate Law. Nevertheless the scope of a possible legislative competition remains 
limited in the EU. Due to the directives of the European Community (see A.II.) the Member States cannot change the 
aspects that are already regulated by these directives. Only in the law of private limited companies (in Germany: 
Gesellschaften mit beschränkter Haftung, GmbH) the harmonization process has not advanced due to the fact that 
many directives do not apply to these kind of corporations. (81) Finally it has to be considered that apart from strictly 
legal elements, cultural and structural differences among the Member States might limit the extent of this competition. 
(82)  
 
III. Principle of subsidiarity 
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[22] The recently adopted, wider interpretation of the right of establishment by the ECJ stands in considerable 
contrast to its former understanding (see supra A.I.). As a consequence, the European legislator might be tempted to 
adopt approaches to company law harmonization which would limit the effect of the Überseering judgement. Even if 
the European Community has no general legislative competence for corporate law (due to the principle of subsidiary - 
art. 5 EC), Art. 44 II EC authorizes the European Community to enact directives (art. 251 EC) to coordinate to the 
necessary extent the safeguards for the protection of the interests of members of companies and others. In the past, 
this competence has generally been given a wide scope of interpretation. The ECJ did subscribe to this approach in 
its Daihatsu-Decision. As a consequence there are only very less limitation for the European legislator in the further 
harmonization process. (84) The legislative competition among the Member States could therefore be fundamentally 
limited by a new harmonization process. (85)  
 
IV. Protection of creditors and shareholders 
 
[23] The possibly emerging competition of national corporate laws in the aftermath of the Court's Überseering 
decision might lead to more innovation and experimentation in the legislative processes of the Member States. Apart 
from the expected benefits of this legislative competition, it remains vitally important to account for a necessary level 
of protection of creditors, shareholders and other stakeholders. (86) In the European Community, a unified securities 
law such as in the United States does (still) not exist. (87) Although several directives on securities law has already 
been rendered in the past, (88) European Securities Law cannot yet provide for a sufficient protection of creditors and 
shareholders. (89) The harmonization of Securities Law has mainly focused only on the abolishment of restrictions on 
the movement of capital. (90) Moreover, the number of private limited companies in Germany is still greater than the 
number of public limited companies. (91) The focus on a further expansion and consolidation of a European capital 
market remains - for the time being - less developed. 
 
[24] The protection of creditors and shareholders could also be reached by a finally harmonization of the European 
Corporate Law. But a harmonization to that extent would determine the European Corporate Law for several decades 
and would make as a result further innovation more difficult. Moreover the necessary consensus for this 
harmonization would be hardly to reach. Therefore, alternatively, the benefits of a legislative competition and the 
necessary protection of shareholders and creditors could be combined by focusing on a a minimo harmonization. 
Only the aspects of compelling importance for the protection of creditors and shareholders should be harmonized. All 
other aspects should remain in the competence of the national legislator. (92)  
 
[25] The harmonization of a liability for the misuse of limited companies (e.g. ‘piercing the corporate veil' (93) ) might 
prove appropriate for a consideration of Member States' objections to a renunciation of the real seat theory. (94) A 
possibly more promising measure could be the final enactment of the 14th directive on cross-border transfer of 
company seats . (95) The proposal of the directive states a specific procedure for the transfer of the seat of a 
company. The company would have to register in the new Member State and change its charter in accordance with 
the corporate law of this Member State. Moreover the company would have to give a guarantee to its creditors before 
transferring the seat. 
 
D. Concluding Remarks  
 
[26] The harmonization of Company law in the European Community has, from its beginning, focused on the 
prevention of the so-called Delaware-effect in the European Community. (96) Due to the Überseering decision by the 
European Court of Justice, this effect might now soon become reality. Instead of finally harmonizing the national 
corporate laws as a response to the effect a legislative competition might have, the European legislator should 
consider the benefits of it and the influence it could have on the further development of the European corporate law. 
The next steps in the legislation process will define the extent to which a legislative competition should and can 
occur. 

 
 
* Thanks to Peer Zumbansen for helpful comments. 
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