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Abstract

At issue in the SNC-Lavalin scandal was a new tool of corporate criminal law: remediation
agreements. Introduced in 2018, remediation agreements allow corporate diversion and
create an alternative to the prosecution of corporations suspected of criminal wrongdoing.
This article examines why the federal government adopted and chose this particular new
tool. Drawing on a wide-ranging documentary record, I argue that this reform was the
product of transnational lawmaking and the ongoing influence of Canada’s international
commitments to prohibit and punish foreign bribery. The article shows how international
criticism of Canada’s lacklustre anti—foreign bribery enforcement record catalyzed cross-
national policy diffusion and learning from other states. This led Canada to adopt corpo-
rate diversion, which promised greater enforcement, and also led Canada to adopt a form
of the practice with legislative and judicial limits that narrowed the chances of any
company—including SNC-Lavalin—of obtaining a remediation agreement.

Résumé

Dans le scandale SNC-Lavalin, on a fait appel a un nouvel outil du droit pénal commer-
cial: les accords de réparation ou de poursuite différée. Introduits en 2018, ce type d’ac-
cords permettent la déjudiciarisation des entreprises et créent une solution de rechange
a la poursuite de celles qui sont soupgonnées d’agissements criminels. Cet article examine
les raisons pour lesquelles le gouvernement fédéral a adopté ce nouvel outil, et ce, sous la
forme particuliére des accords de réparation. En m’appuyant sur un vaste dossier docu-
mentaire, je soutiens que cette réforme était le produit de la promulgation de lois trans-
nationales et de l'influence continue des engagements internationaux du Canada a
interdire et & sanctionner la corruption étrangére. L’article montre comment les critiques
internationales a I'égard du bilan peu reluisant du Canada en matiére de lutte contre la
corruption transnationale ont catalysé la diffusion de politiques transfrontieres et les
legons tirées d’autres Etats. Cela a conduit le Canada a adopter la déjudiciarisation des
entreprises, qui promettait une plus grande attention portée a I'application de la loi, et
a également conduit le Canada a adopter une pratique imposant des limites législatives
et judiciaires qui réduisaient les chances de toute société - y compris SNC-Lavalin - d’ob-
tenir un accord de réparation.
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1. Introduction

In early 2019, the SNC-Lavalin scandal shook the Trudeau government.
SNC-Lavalin, a global engineering and construction company based in Montreal,
was facing criminal charges for fraud and foreign bribery—the bribery of a public
official of a foreign government to obtain a business advantage. In February 2019,
the former attorney general Jody Wilson-Raybould testified to a House of
Commons committee that she “experienced a consistent and sustained effort by
many people within the government to seek to politically interfere in the exercise
of prosecutorial discretion” in the SNC-Lavalin case (Wilson-Raybould, 2019).
According to Wilson-Raybould, the prime minister and his office pressured her
to pursue a remediation agreement even though prosecutors in the case had
decided that the criteria for a remediation agreement had not been met. Such an
agreement would have allowed SNC-Lavalin to resolve the charges against it with-
out a criminal trial or guilty plea if it agreed to certain penalties and conditions.'

This article examines remediation agreements, a mechanism to resolve allega-
tions of criminal wrongdoing by corporations. Remediation agreements are new
to Canada, created in 2018 through an omnibus spending bill that amended the
Criminal Code. This marked a notable change in how Canada addresses corporate
crime, including foreign bribery. Canada’s foreign bribery prohibition stems from
commitments under international law and the 1999 ratification of the
Organisation for Economic Co-operation and Development’s (OECD’s)
Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions (hereafter referred to as “Anti-Bribery Convention” or
“Convention”). For much of the Convention’s existence, Canada relied exclusively
on traditional criminal law tools—trials and plea bargains—to enforce its foreign
bribery prohibition. These tools reflected how criminal law was typically applied
to corporations in Canada. Before the 2018 reforms, if prosecutors pursued crim-
inal charges against a corporation, the only outcome, short of a stay of proceedings,
was a trial or plea bargain. With remediation agreements, Canada was pivoting and
joining a growing list of countries that provide for corporate diversion—a mecha-
nism that allows corporate criminal wrongdoing to be “diverted” away from tradi-
tional criminal justice processes. Corporations facing criminal charges in Canada
now have another option: negotiating a remediation agreement and avoiding a
trial or guilty plea by agreeing to certain penalties and conditions.

Why would Canada make such a change? One possible answer emerged with the
SNC-Lavalin scandal. A National Post columnist argued that the law creating reme-
diation agreements “was hand-crafted to deal specifically with the charges facing
SNC-Lavalin” (Glavin, 2019). SNC-Lavalin is a large Canadian employer, a frequent
contractor with the federal government and headquartered in the politically sensi-
tive province of Quebec that can make or break federal governments. SNC-Lavalin
lobbied for the introduction of remediation agreements (Dion, 2019), and it is easy
to see why they would be attractive to the company. If SNC-Lavalin obtained a
remediation agreement, it could avoid the uncertainty of a protracted criminal

https://doi.org/10.1017/50008423921000664 Published online by Cambridge University Press


https://doi.org/10.1017/S0008423921000664

894 Elizabeth Acorn

trial and the consequences of criminal responsibility. If SNC-Lavalin was convicted
at trial of foreign bribery or pleaded guilty to it, the company would be automat-
ically suspended from bidding on federal government contracts—contracts that reg-
ularly value in the hundreds of millions of dollars and form a core portion of
SNC-Lavalin’s business (Seglins, 2015). A remediation agreement would also be
an attractive outcome for the federal government, sparing it from years of prosecu-
tion and the potential inability to hire one of its principal contractors.

But this is, at best, only part of the story of what led Canada to introduce reme-
diation agreements. With the 2018 reforms, Canada built a relatively strict regime
for corporate diversion that set explicit legislative and judicial limits. This regime
contrasts with the flexible regime of corporate diversion that the United States pio-
neered. It is surprising that Canada opted not to follow the US, where corporate
diversion has been in place since the early 2000s and features regularly in US
anti—foreign bribery enforcement. What’s more, deviation from the US example
was a consequential policy choice for Canada. It had the effect of narrowing
SNC-Lavalin’s chances of obtaining a remediation agreement and set the stage
for the political scandal that followed.

To understand Canada’s turn to corporate diversion and in the particular form
of remediation agreements, I look beyond domestic determinants of policy change
and explore the role of transnational lawmaking in the ongoing implementation of
the Anti-Bribery Convention. I argue that international monitoring of the
Convention and criticism of Canada’s lagging anti-foreign bribery enforcement
pushed Canada to consider reforms and catalyzed a process of cross-national policy
diffusion. Here Canada learned from other states. The US and UK provided lessons
that corporate diversion could increase corporate criminal law enforcement, but
learning from the UK was most consequential for the particular form of
Canadian corporate diversion. Specifically, Canada drew from the UK’s experience
that a stricter form of corporate diversion could guard against criticisms of the
practice—particularly concerns over transparency and public trust—and garner
widespread support.

In making this argument, the article first locates Canada’s adoption of corporate
diversion alongside its international commitments to combat foreign bribery and in
comparison to corporate diversion in the US. Section 3 considers growing scholar-
ship on comparative international law and transnational lawmaking and argues that
the implementation of the Anti-Bribery Convention is an ongoing process that is
shaped by international monitoring and cross-national policy diffusion. Section 4
turns to the evidence of transnational lawmaking in producing remediation agree-
ments and a qualitative historical analysis (Thies, 2002) of a range of primary
source documents. As is described further in the appendix, this methodology
entails an analysis of OECD monitoring reports, non-governmental organization
(NGO) reports, and records of the policy-making process in Canada, including
public submissions to consultations on corporate diversion held by the federal
government in 2017. The law that created remediation agreements is a few pages
in a 500-page plus omnibus budget bill that received little independent parliamen-
tary debate or examination. Thus, the public consultations offer some of the best
evidence of how the government created remediation agreements and showcase
the importance of transnational sources of legal change in this process.
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This research improves our understanding of an important policy change in
Canada, identifying multiple pressures for reform that go well beyond the
SNC-Lavalin case. It adds to growing research on transnational lawmaking, show-
ing how transnational influences produced national legal change, and suggests
promising avenues for future research in investigating the diffusion of corporate
diversion more broadly, including to countries such as Australia and Ireland that
are contemplating such reforms. Further, this study has policy implications for
international anti—foreign bribery law, pointing to an emerging national divide in
the form of corporate diversion.

2. International Anti-Foreign Bribery Law and Corporate Diversion

Understanding Canada’s introduction of corporate diversion requires consideration
of one of its newest crimes targeting business activity: the prohibition against for-
eign bribery. Canada’s anti-foreign bribery law stems from international law, prin-
cipally the OECD Convention, which entered into force in 1999.> The Convention’s
core provision is Article 1, which obligates states to criminally prohibit foreign brib-
ery (Rose, 2015: 66). The Convention requires that states ensure that legal persons,
such as corporations, are subject to liability for foreign bribery (Article 2) and that
states punish foreign bribery through “effective, proportionate and dissuasive crim-
inal penalties” (Article 3). Article 5 of the Convention instructs that state investiga-
tions and prosecutions of foreign bribery cases “shall not be influenced by
considerations of national economic interest, the potential effect upon relations
with another State or the identity of the natural or legal persons involved.”
Beyond these provisions, the Convention does not explicitly address how states
should enforce their anti-foreign bribery laws and does not mention corporate
diversion.

Canada, like the large majority of the other Convention states, quickly complied
with its Article 1 obligation (OECD, 1999). Canada’s Corruption of Foreign Public
Officials Act (CFPOA) became law in 1999 and created a criminal offence of for-
eign bribery. Countries varied widely in how frequently they enforced their new
anti-foreign bribery laws. Seventeen OECD Convention states have yet to complete
a single enforcement action, while the US, the leading enforcer of anti-foreign brib-
ery laws, regularly completes dozens of cases a year (OECD, 2020). Furthermore,
countries applied their new anti—foreign bribery laws in markedly different ways
(Acorn, 2018). Some countries, like Canada, relied exclusively on traditional crim-
inal law tools and criminal investigations and prosecutions. Other countries made
use of a wide range of enforcement tools, including corporate diversion. As I
discuss below, the use of corporate diversion in anti-foreign bribery enforcement
first emerged in the US and has since been adopted by other OECD Convention
countries, including the UK, France and, as of 2018, Canada (OECD, 2019).

a) The US’s flexible regime of corporate diversion

The US was the first country to prohibit foreign bribery with its Foreign Corrupt
Practices Act (FCPA) of 1977 and championed the creation of the OECD
Convention (Abbott and Snidal, 2002; Gutterman, 2015). Corporate diversion—
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what the US calls deferred prosecution agreements (DPAs) and non-prosecution
agreements (NPAs)—are central to US foreign bribery enforcement. In a DPA,
charges against a coporation are “deferred” and not prosecuted if a corporation
agrees to certain penalties and conditions; in an NPA, prosecutors refrain from
bringing charges in the first place if the corporation agrees to the prosecutors’
terms. Looking at the period from 2004 to 2014, Mike Koehler reports that 85
per cent of corporate foreign bribery enforcement actions by the US Department
of Justice (DOJ) involved corporate diversion (Koehler, 2015: 521).

Corporate diversion in the US is a flexible tool, controlled by prosecutors and
governed by DOJ policy. The DOJ began using DPAs and NPAs in the early
2000s after the indictment and conviction of the former Big Five accounting
firm Arthur Andersen led to the loss of thousands of jobs at the firm (Ashcroft
and Ratcliffe, 2012: 31-33). Then attorney general John Ashcroft, writing with for-
mer US attorney John Ratcliffe, explains that after Arthur Andersen, the DOJ began
to see DPAs and NPAs as promising enforcement mechanisms that could avoid the
“collateral consequences of corporate prosecutions” and provide “an effective
means of mandating improved corporate governance and, in so doing, restor[e]
confidence in the market-place without destroying the corporations and jobs that
provide a market in the first place” (Ashcroft and Ratcliffe, 2012: 31-32).
Successive memoranda within the DOJ and revisions to the Justice Manual, the pol-
icy document guiding US federal prosecutors, have since established DPAs and
NPAs as “an important middle ground between declining prosecution and obtain-
ing the conviction of a corporation” (section 9-28.200).

It is perhaps unsurprising that corporate diversion, as a creature of DOJ policy,
empowers federal prosecutors. It is decisions of prosecutors that determine whether
a DPA or an NPA will be pursued with a given corporation and with what terms;
courts have little authority to review these agreements (Arlen, 2016; Davis, 2015:
302; Garrett, 2014: 149). The Justice Manual specifies factors that prosecutors
“should consider” in deciding whether to negotiate a DPA or an NPA, including
“the nature and seriousness of the offense,” “the corporation’s history of similar
misconduct” and the “collateral consequences” of a prosecution, such as the
“harm to shareholders, pension holders, employees” (section 9-28.300). Still, pros-
ecutors “have complete discretion” in deciding whether to pursue corporate diver-
sion, including “which factors to emphasize and also what factors to consider
beyond the ten listed in the [Justice Manual]” (Arlen, 2017: 6; see also, Brewster
and Buell, 2017: 207).

It is easy to see why DPAs and NPAs have become a favoured tool of US pros-
ecutors for responding to allegations of foreign bribery by corporations. The pros-
pect of a DPA or an NPA can encourage voluntary disclosures by corporations and
cooperation with authorities and can speed up and simplify enforcement actions,
reducing the resource burden on the state of a full-scale prosecution against a well-
resourced corporation for a cross-border crime such as foreign bribery (Spahn,
2012: 14-15). Further, while corporate diversion avoids a determination of criminal
responsibility, DPAs and NPAs can impose significant fines on corporations and
often require improvements to corporate policy—for instance, to strengthen train-
ing and anti-bribery compliance programs (Alexander and Cohen, 2015).
Prosecutors can also gain access to information otherwise held only by the
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company, potentially spurring prosecutions against individuals involved in the
crime (Arlen, 2020: 162-63).

But there are also concerns with American corporate diversion. Some have ques-
tioned whether US prosecutors’ broad discretion over corporate diversion conforms
to rule of law principles (Arlen, 2016) and whether the widespread use of the prac-
tice fuels a “too big to jail” culture, where the most important American companies
escape accountability for their crimes (Garrett, 2014). In particular, the lack of
“meaningful judicial scrutiny” in the US use of corporate diversion has raised
alarm (Koehler, 2015: 505; Arlen, 2016; Garrett, 2014). There are also questions
as to whether the US practice allows factors that Article 5 of the OECD
Convention deems impermissible, such as the national economic interest, to influ-
ence decision making (OECD, 2010: 21).

b) Canada’s strict regime of corporate diversion

When Canada adopted corporate diversion, it did so with significant distinctions
from the US and established a stricter regime with remediation agreements. One
important difference was that the Canadian government created remediation agree-
ments with legislation that amended the Criminal Code, whereas in the US, corpo-
rate diversion remains solely a prosecutorial policy. Further, while Canadian law
identifies similar broad aims for corporate diversion—including avoiding collateral
consequences (section 715.31(f))—Canada’s Criminal Code establishes a detailed
framework to govern the use of remediation agreements. US prosecutors can con-
sider factors such as the gravity of the offence and the corporation’s history of
wrongdoing in deciding whether to pursue a DPA or an NPA; but in Canada,
the Criminal Code states that prosecutors “must consider” these and other factors
before negotiating a remediation agreement (section 715.32(2)). The Criminal Code
also identifies factors that a prosecutor “must not consider.” If the corporation is
suspected of foreign bribery, “the prosecutor must not consider the national eco-
nomic interests, the potential effect on relations with a state other than Canada
or the identity of the organization or individual involved” (section 715.32(3)).
These provisions echo Article 5 of the OECD Convention. The US Justice
Manual provides no similar restriction.

If the threshold is met to negotiate a remediation agreement, the Criminal Code
imposes additional requirements before a remediation agreement takes force. The
Criminal Code specifies mandatory contents of a remediation agreement (section
715.34(1)) and requires that the prosecutor apply to a court for approval of the
remediation agreement (section 715.37(1)). The court must assess whether the
remediation agreement is “in the public interest” and its terms are “fair, reasonable
and proportionate to the gravity of the offence” (section 715.37(6)).

The adoption of this stricter regime for corporate diversion is something that we
would not expect if Canada was simply importing an American legal innovation, as
scholarship on the “globalization of American law” might suggest (Keleman and
Sibbitt, 2004) and to which existing research suggests Canada may be particularly
susceptible (for example, Campbell and O’Carroll, 2009; Schneiderman, 2015). Nor
is a strict regime of corporate diversion something we would expect if the Canadian
government created remediation agreements simply to protect national champions,
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such as SNC-Lavalin, and further its national economic interest, as more realist the-
ories of international law would predict (Goldsmith and Posner, 2006). Adopting a
US-style of corporate diversion would have maximized the discretion of Canadian
prosecutors. Instead, by establishing legislative and judicial requirements for corpo-
rate diversion, Canada reduced the chances of a particular corporation obtaining a
remediation agreement. As we saw in the SNC-Lavalin case, prosecutors were
bound by the Criminal Code in deciding whether to pursue a remediation
agreement. The prosecutor in the case stated that the required Criminal Code
factors—particularly the gravity of the harm and the company’s record of similar
offences—did not support the negotiation of a remediation agreement with
SNC-Lavalin (Fife, 2020). In addition, SNC-Lavalin was charged with foreign brib-
ery, meaning that prosecutors were further restricted by what they could not con-
sider, including the identity of the defendant or the national economic impact of
criminal prosecution.

3. The Transnational Sources of Legal Change

As discussed above, it was the OECD’s Anti-Bribery Convention that led Canada to
originally prohibit foreign bribery. I argue here that the OECD Convention has
continued to influence Canadian law through an ongoing process of implementa-
tion and transnational lawmaking.

In developing this argument, I draw on growing bodies of scholarship that rec-
ognize a range of national responses to international law. The research agenda of
comparative international law seeks to identify and explain how and why states
engage with international law in distinct ways (Roberts et al., 2015). Scholars of
transnational legal process see “transnational law™ as “constructed, carried and
conveyed” and anticipate that its impact on states will be “differentiated” (Sassen,
2006: 34; Shaffer, 2012: 237). Scholars in international relations similarly recognize
that international norms can be localized in their application by particular states
(for example, Acharya, 2004). Together, these scholars problematize a unidirec-
tional “download” of international law (Shaffer, 2012: 235) or “internalization” of
international norms (Goodman and Jinks, 2008).

In challenging the notion of a singular and concordant reception of international
law, this scholarship directs us to consider how the meaning and the application of
international law is produced and altered over time and identifies two important
pathways of change that are of relevance here. First, this scholarship points to
exchange between national and international legal orders as a site of potential
adaptation. Here we can see the implementation of international law as a
“multidirectional, diachronic process” (Shaffer, 2012: 238), which can not only pro-
duce distinct national responses to international law but also a “recursive” process
where national applications “feed back” into transnational lawmaking (Shaffer,
2012:, 238; Halliday and Carruthers, 2007; Ivory, 2020). Second, Terence Halliday
and Bruce Carruthers make clear in their account of “lawmaking in a global context”
that this process is not exclusively vertical between the local and the transnational;
instead, we can also expect adaptations in the implementation of international law
arising from exchanges across national levels (Halliday and Carruthers, 2007, 2009).
As scholarship on policy diffusion has shown, policy choices in one state can be
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“systematically conditioned by prior policy choices made in other countries”
(Simmons et al., 2007: 7). Similarly, we may well expect that the choices available
to one state implementing its international obligations—or revisiting its implementa-
tion—can be decisively weighted by the implementation decisions of other states.

Consideration of this scholarship highlights the transnational pathways that have
worked together to produce national changes in the implementation of interna-
tional anti-foreign bribery law. More specifically, as I explore below, a recursive
process of international monitoring and cross-national policy diffusion can alter
how states enforce their national anti—foreign bribery prohibitions.

a) International monitoring and policy diffusion of anti-foreign bribery law

In the more than two decades of the Anti-Bribery Convention’s operation, the
OECD has actively monitored its implementation through successive “rounds” of
country reviews. Those familiar with the OECD’s monitoring role describe it as
“peer pressure” (Bonucci, 2013: 538; Rose, 2015: 61) or what scholarship on state
socialization calls “naming and shaming” (Carraro et al.,, 2019). Early OECD mon-
itoring was concerned with national legislation and prohibitions of foreign bribery
but adopted a “new focus on enforcement” in the 2010s and third round of country
reviews (Bonucci, 2013: 541). The chair of the OECD Working Group on Bribery in
International Business Transactions noted that the fourth round of country reviews,
started in 2016, could be aptly titled “enforcement, enforcement, enforcement”
(Rugman, 2016). Since 2008, the OECD has published data on national anti-
foreign bribery enforcement. This data, combined with the country reviews, provide
information and measures of state performance that other actors can deploy as
“tacit social pressure” on states that do not meet expectations (Kelley, 2017;
Kelley and Simmons, 2015). What this has meant recently is that states that failed
to demonstrate significant enforcement could expect concerted pressue by the
OECD and other states to improve.

While the OECD has clearly stated the importance of anti-foreign bribery
enforcement, it has stopped short of providing a definitive policy prescription for
how states should do this. The organization has called for further study of corporate
diversion (OECD, 2016), but it has not taken an official position on the practice,
nor has it set out clear standards for its use (Ivory and Sereide, 2020). This may
be a result of what Kevin Davis has described as the OECD’s “every-little-bit-helps
approach”—anything that states “can do to help combat transnational bribery is
likely to be worthwhile” (Davis, 2019: 5). Of course, not all enforcement efforts
are equal, and we should be careful to not equate increasing enforcement frequen-
cies with increasing effectiveness of international anti-foreign bribery law.
However, given that “under-enforcement has become the state of affairs”
(Brewster and Dryden, 2018: 239), the OECD often focuses simply on increasing
national enforcement efforts.

Still, the fact that some OECD states, notably the US and more recently the UK,
have used corporate diversion in anti-foreign bribery enforcement is significant for
other OECD Convention states. As policy diffusion expects, once some states began
to use corporate diversion, this influences the policy choices available to other
states, particularly those reconsidering their implementation of the Convention
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and the enforcement of their anti—foreign bribery prohibitions. Scholars of policy
diffusion typically identify four mechanism that spread policies across countries:
coercion, learning, competition and emulation (Marsh and Sharman, 2009;
Simmons et al., 2007). Coercion is least likely to be at play among OECD states,
which are the world’s wealthiest and do not exhibit the extreme imbalances that
can make countries susceptible to coercion (Lee and Strang, 2007: 149). In emula-
tion, it is the status of a particular policy and whether the policy has become
“socially accepted” that propels its adoption by multiple states (Marsh and
Sharman, 2009: 272; Simmons et al., 2007: 34). However, there has been no
overt international sanctioning of corporate diversion as the socially acceptable
means to enforce anti—foreign bribery law, and significant variation persists in
how states apply this practice (OECD, 2019: 17, 141-51).

Competition has likely increased pressure on states that lack corporate diversion.
Through competition, a policy innovation in one state can alter the payoffs for a
similar reform in other states (Simmons et al., 2007: 22). Specifically, more
business-friendly policies adopted in one country can lead others to adopt similar
policies to ensure that their businesses and investors are not tempted to relocate.
Corporate diversion can be seen as a more business-friendly law reform. It can
offer reduced sanctions for wrongdoing as well as certainty and timeliness—
avoiding a drawn-out criminal prosecution and possible finding of criminal guilt
and collateral consequences, which businesses may well find attractive.

Learning also appears likely in the spread of corporate diversion, particularly
when considered alongside the active monitoring of the Anti-Bribery
Convention. Learning is “a ‘rational’” decision’ by governments” to follow “foreign
institutions and practices to the extent that these measures produce more efficient
and effective policy outcomes” (Marsh and Sharman, 2009: 271). Through learning,
states can also glean information about public reactions to a policy (Graham et al.,
2013: 691). For all but the US, the OECD Convention required the introduction of a
brand-new offence of foreign bribery. It is perhaps to be expected that states that
negotiated and agreed to the Convention would look to each other in implementing
this shared obligation. Further, as some states faced international pressure to
increase the anti-foreign bribery enforcement, it is similarly not surprising that
they would consider how others—particularly those like the US that are leading
enforcers—had implemented the Convention.

What’s more, the OECD monitoring process itself can facilitate learning, and
particularly for states that have come under fire for their anti-foreign bribery
enforcement records. Research by Hortense Jongen shows that the OECD’s country
review process enables policy learning, as delegates report learning from the
evaluations of other countries (Jongen, 2018: 923). A review of all OECD country
monitoring reports by Tina Sereide and Radha Ivory finds that the OECD “implicitly
endorse[s] domestic settlement laws and practices,” including corporate diversion, “as
mechanisms that contribute to the enforcement of domestic anticorruption laws”
(Ivory and Sereide, 2020: 25). A recent OECD report finds that the majority of for-
eign bribery cases have been resolved outside of a criminal trial, which frequently
includes corporate diversion (OECD, 2019). Thus, even though the OECD has
stopped short of explicitly recommending corporate diversion at large, it may none-
theless be performing what Ezequiel Gonzalez-Ocantos (2018) describes as
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“communicative entrepreneurship,” which has led states to the practice. As a commu-
nicative entrepreneur, the OECD is not overtly teaching states a specific behaviour
but instead is encouraging states to revisit particular actions—here the national
enforcement of anti-foreign bribery law—and facilitating discussions among them
for reform (Gonzalez-Ocantos, 2018: 740).

It is not only the OECD that participates in international monitoring of inter-
national anti-foreign bribery law. Anti-corruption NGOs, such as Transparency
International (TI), were instrumental in the creation of the OECD Convention
(Abbott and Snidal, 2002) and continue to be important actors in the area
(Eilstrup-Sangiovanni and Sharman, 2019). TI produces its own monitoring reports
on anti-foreign bribery enforcement (see, for example, Transparency International,
2018). Further, international anti-corruption NGOs, including TI, Corruption
Watch and Global Witness, have advanced standards for corporate diversion and
also monitor national practices. Here the core NGO message is that states should
use corporate diversion judiciously and in appropriate circumstances, not as a
default response to foreign bribery. NGOs recommend that corporate diversion
be established in a legislative regime, with clear criteria on how and when it will
be used, and subject to judicial oversight (Corruption Watch et al, 2016).
Legislation should explicitly forbid “Article 5 considerations,” such as the national
economic interest, from influencing the use of corporate diversion (Corruption
Watch et al, 2016). In short, these anti-corruption NGOs also form part of the
international monitoring and transnational lawmaking that can fuel national-level
change in the implementation of international anti-foreign bribery law.

4. Transnational Lawmaking in Canada’s Turn to Corporate Diversion

The article turns now to the evidence of transnational lawmaking in the introduc-
tion of remediation agreements. It looks first to international monitoring of
Canada’s implementation of the Anti-Bribery Convention and increasing pressure
on Canada to improve enforcement. This section looks next at the salient case of
the UK and its introduction of corporate diversion in the early 2010s. While
other OECD Convention countries, such as France,* have also adopted corporate
diversion, the UK’s experience was particularly relevant, given legal similarities
between Canada and the UK and the UK’s success in addressing international crit-
icism of its anti-foreign bribery enforcement. The UK, like Canada, had initially
implemented its anti—foreign bribery laws with traditional criminal law enforce-
ment. After strong international criticism of its lagging enforcement record in
the early 2000s, the UK began experimenting with alternative enforcement tools
and ultimately produced a stricter form of corporate diversion than the US had pio-
neered. The final portion of this section provides evidence of Canada’s policy learning,
particularly from the UK on the advantages of a strict form of corporate diversion, by
reviewing Canada’s policy-making process for remediation agreements.

a) Increasing international criticism

The OECD’s first review of Canada’s implementation of the Anti-Bribery
Convention was generally positive, declaring that Canada’s anti-foreign bribery
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law, the CFPOA, met the Convention’s requirements (OECD, 1999: 23). By 2011,
however, the OECD’s assessment had shifted dramatically. An OECD press release
summed it up: “Canada’s Enforcement of the Foreign Bribery Offence Still Lagging;
Must Urgently Boost Efforts to Prosecute” (OECD, 2011b). As the OECD reported,
Canada had completed only one foreign bribery enforcement action in over a decade
(R. v. Watts, 2005), despite substantial risks of foreign bribery to Canadian business
and their leading role in the global extractive industry and operation in countries
where bribe solicitation is common (OECD, 2011a: 8).

In response to the OECD’s criticism, the Harper government amended the
CFPOA in 2013. The member of Parliament who presented the bill stated that
“this legislation arose out of some criticisms that were made about the current
Canadian legislation by the OECD” (Dechert, 2013). The CFPOA amendments
largely reinforced the reliance on traditional criminal law tools in foreign bribery
enforcement” and did not generate substantial increases. By 2019, Canada’s tally
of completed anti—foreign bribery enforcement actions was still in the single digits
(OECD, 2020).

The determinants of enforcement for a transnational crime such as foreign brib-
ery are complex (Brewster, 2014; Brewster and Buell, 2017), and there is a powerful
argument that short-term economic interests and a lack of political will have
impeded enforcement efforts across OECD states (Spahn, 2012: 14; Brewster,
2014: 95). Even so, Canada, with its reliance on traditional criminal law tools,
faced a particularly challenging task in demonstrating improvements to its enforce-
ment record. As TI noted in its 2013 annual enforcement report, “The CFPOA cur-
rently requires full-blown criminal investigations and prosecutions, which entail
substantial costs” (Transparency International, 2013: 79). The cross-border and
complex nature of foreign bribery makes traditional criminal law enforcement par-
ticularly challenging, as prosecutors must gather evidence across multiple jurisdic-
tions to meet the high standard of criminal guilt. One of Canada’s most well-known
foreign bribery cases, the prosecution of Nazir Karigar, provides a telling example.
Karigar self-reported his attempted bribery of an Indian public officials to author-
ities, but it took seven years before he was finally tried, convicted and sentenced to
three years” imprisonment.

In sum, following the OECD’s critical review in 2011, Canada struggled to show
noticeable improvements in foreign bribery enforcement. The OECD’s fourth round
of reviews started in 2016 and will entail further scrutiny of Canadian enforcement.
The OECD has not specifically recommended that Canada adopt corporate diversion,
but it is easy to see how Canadian policy makers would have begun to consider such
a policy change—particularly given the recent experience of the UK.

b) The UK’s innovation of strict corporate diversion

International criticism of the UK’s implementation of the Anti-Bribery Convention
came earlier than for Canada. The UK had yet to complete a single foreign bribery
case when, in 2006, prosecutors publicly ended an investigation of the defence com-
pany BAE Systems, despite allegations by former employees that the company was
bribing Saudi officials (Williams, 2008: 202). The OECD sharply criticized the UK,
raising concerns that the decision not to prosecute violated Article 5 of the
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Anti-Bribery Convention (OECD, 2008). The OECD conducted an additional
review of the UK and warned that the country’s failure to improve could “poten-
tially trigger the need for increased due diligence over UK companies by their com-
mercial partners or Multilateral Development Banks” (OECD, 2008: 4).

The OECD’s criticism led the government to reform its anti—foreign bribery law
with the 2010 Bribery Act and also led to experimentation by prosecutors with
alternative enforcement tools. As in Canada, the government initially used only tra-
ditional criminal investigations and prosecutions to enforce its anti—foreign bribery
laws, which made for challenging and slow-moving enforcement. In 2009, the
Serious Fraud Office (SFO), the principal agency tasked with prosecuting foreign
bribery crimes, announced a new policy to use civil recovery orders (CROs) for for-
eign bribery involving corporations (SFO, 2009). Through a CRO, an offending
corporation would disgorge—pay to the state—proceeds obtained from foreign
bribery but would not face criminal prosecution or sanction. The SFO was explicit
that it borrowed from the US in developing this new policy. The SFO director at the
time stated: “I have learned a lot from the US system here” (SFO, 2008). CROs, he
explained, would help to avoid the “protracted investigations lasting several years
and costing millions of pounds” that traditional criminal law enforcement required
(SFO, 2008).

CROs generated enforcement of anti-foreign bribery laws,” but they also gener-
ated criticism. A British judge questioned the use of CROs in foreign bribery cases,
given “the serious criminality of ... companies, who engage in the corruption of
foreign governments” (R. v. Innospec, 2010: para. 38). The UK TI chapter warned
of over-reliance on CROs and potential for the “inappropriate use of prosecutorial
discretion” given that prosecutors alone determine when a CRO is used
(Transparency International UK, 2012). The OECD too raised concerns about
the dearth of transparency and accountability with CROs, warning that their use
“fails to instil public and judicial confidence” (OECD, 2012: 24).

With continued international pressure to increase anti—foreign bribery enforce-
ment and mounting criticism of CROs, the UK turned to a new enforcement tool in
2012, the UK DPA. As in the US, UK DPAs allow corporations suspected of foreign
bribery and other crimes to avoid a criminal prosecution if they agree to certain
conditions. But there are important distinctions in the British DPA. The govern-
ment developed DPAs in response to criticisms of CROs (Lord et al., 2020) and
created a stricter form of corporate diversion. British DPAs are governed by legis-
lation: the Crime and Courts Act, which requires judicial supervision and approval
that a DPA “is in the interests of justice” and is “fair, reasonable and proportion-
ate.” The act requires prosecutors to publish a code on DPAs, which sets out the
mandatory contents of DPAs and provides guidance on when they should be
used. For instance, the code states that a history of similar misconduct and harm
caused by the wrongdoing would weigh against the use of a DPA. The code
instructs prosecutors to consider the “collateral effects” of a prosecution but rules
out considerations of the national economic interest or other impermissible consid-
eration under Article 5 of the OECD Convention for foreign bribery cases.

Since DPAs became available, they have become common in British foreign
bribery enforcement and have received a much warmer reception than CROs.
The OECD praised the government in its fourth review in 2017, noting that it
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had “taken significant steps since Phase 3 to increase enforcement of the foreign
bribery offence” (OECD, 2017). TI now regularly lists the UK as an “active
enforcer” of anti-foreign bribery laws (Transparency International, 2018).

Still, the British rollout of DPAs has not been free of criticism. One of the most
prominent UK DPAs is the 2017 Rolls-Royce agreement, where the company paid a
£497 million fine to British authorities to resolve foreign bribery charges (SFO,
2017). The judge in the case described Rolls-Royce’s conduct as “egregious crimi-
nality over decades” but nonetheless approved the DPA (SFO v. Rolls-Royce plc,
2017). Concerns about the collateral consequences of a criminal prosecution of
Rolls-Royce, including its suspension from government contracts, were cited to
justify this outcome. However, Corruption Watch argued that the collateral
consequences were “over-stated” and questioned what the Rolls-Royce DPA says
about the “willingness and ability” of prosecutors to purse a prosecution of foreign
bribery against an important national company (Corruption Watch, 2017).

¢) Analyzing Canada’s policy choice of remediation agreements

This section turns to the immediate policy-making process in Canada that created
remediation agreements and provides evidence of transnational lawmaking. The
policy record shows pressure for reform generated by international monitoring
and indicates learning not only that corporate diversion could increase the enforce-
ment of anti-foreign bribery and other criminal laws in Canada but also that the
UK’s version of the practice could help mitigate criticisms and ensure a broad coa-
lition of support.

This section draws largely on documents from the 2017 public consultations on
corporate diversion. Specifically, I analyzed documents produced by the federal
government relating to the consultation, as well as written submissions to the con-
sultations that I obtained pursuant to an Access to Information Act request. I
reviewed 42 written submissions to the consultations, which included 20 submis-
sions from businesses and business associations, 9 submissions from law firms, 1
submission from the Canadian Bar Association (CBA), 3 submissions from
NGOs and 9 submissions from individuals. I reviewed the documents in their
entirety, focusing particularly on the rationale for corporate diversion and on the
form and nature of the practice that Canada should adopt.

The first thing that jumps out from the public consultations is widespread sup-
port for corporate diversion. The large majority of the submissions, 36 out of 42,
supported the introduction of the practice; only 4 submissions opposed it, and 2
submissions did not state a firm position. Notably, support for corporate diversion
came from all groups: businesses, law firms, NGOs and individuals.

Many of the submission that favoured corporate diversion did so on the ground
that it would increase enforcement of corporate crime, particularly for complex
crimes such as foreign bribery. As the law firm Dentons wrote in its submission:
“The introduction of DPAs may reasonably be expected to result in a tangible
increase in the number of enforcements actions, not only because Canada’s limited
investigative resources would be less stretched, but also because a DPA regime
should encourage fulsome co-operation with government investigations.”” In addi-
tion to Dentons, 17 other submissions included similar statements that corporate

https://doi.org/10.1017/50008423921000664 Published online by Cambridge University Press


https://doi.org/10.1017/S0008423921000664

Canadian Journal of Political Science 905

diversion could be expected to increase the detection and enforcement of corporate
crime. Ten more submissions noted that corporate diversion would be likely to
increase voluntary disclosure of wrongdoing by corporations and/or cooperation
with authorities—which could also be expected to increase enforcement.

Some of the participants in the consultation explicitly connected corporate
diversion to improving Canada’s lagging anti-foreign bribery enforcement record,
suggesting that it could alleviate some of the international pressure on Canada. The
Canadian Centre of Excellence for Anti-Corruption (CCEAC) argued that the
introduction of corporate diversion could help Canada overcome a “visibility deficit
in terms of prosecution and deterrence” of anti-foreign bribery law. TI Canada
stated that DPAs “have the potential to support increased enforcement of anti-
corruption laws” for a country such as Canada that struggles with low enforcement.
Dentons and the Chartered Professional Accountants of Canada (CPA) similarly
noted the heightened international scrutiny of Canada’s enforcement record for
corporate crime, which they argued corporate diversion could help address. In a
Senate hearing after the public consultations, Marco Mendicino, the parliamentary
secretary to the minister of justice and attorney general, also pointed to the OECD
and TI in supporting the introduction of corporate diversion in Canada
(Mendicino, 2018).

Further, the submissions indicate that participants were learning from the
American and British experience. Thirteen of the submissions pointed to the US
and the UK in support of their arguments that corporate diversion would increase
self-reporting by corporations and the enforcement of corporate crime. For exam-
ple, TI Canada based its recommendation of the introduction of corporate diver-
sion in Canada on its review of the practice in the US and the UK, and the
Dentons, CPA and CCEAC submissions also drew on the US and UK as successful
examples of incentivizing corporate self-reporting and increasing enforcement. The
CBA stated succinctly in its submission: “Without DPAs, far fewer cases of wrong-
doing would be brought to the public’s attention” in the US and the UK.

Some of these calls for corporate diversion could also be read in support of the
alternative explanations that Canada introduced corporate diversion to follow
America’s lead or to serve its national economic interest by creating business-
friendly enforcement tools. As I discussed in section 2 above, the US pioneered
corporate diversion as part of active foreign bribery enforcement. Further, nine sub-
missions, all from the business community, argued that Canada needed corporate
diversion for competitive reasons. The Business Council of Canada claimed: “The
fact that DPAs already are in use in several OECD countries puts our firms at a
competitive disadvantage.” Here the business council was pointing out that
Canada’s reliance on protracted criminal investigations and trials placed its firms
at a disadvantage to peers in other states that could more quickly resolve allegations
of wrongdoing with corporate diversion. The parliamentary secretary to the minis-
ter of justice and attorney general made a similar point at the Senate hearings, not-
ing that remediation agreements will be helpful in “ensuring that Canada is
competitive with other jurisdictions” (Mendicino, 2018).

But while Americanization or concern with the competitiveness of Canadian
business can potentially explain Canada’s consideration of corporate diversion
broadly, these arguments fall short in accounting for the form of corporate
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diversion that Canada adopted in remediation agreements—with its legislative lim-
its and court oversight. Court supervision can help to moderate any concerns of
overzealous prosecutions and outsized punishments of prosecutors acting on
their own. But legislative requirements and court approval can also slow down
the resolution of corporate wrongdoing and create uncertainty as to whether corpo-
rate diversion will be used. All this is to suggest that if corporate diversion was
intended primarily to bolster the competitiveness of Canadian firms, the flexible
form of corporate diversion, like we see in the US, would have been an attractive
option. Canada, however, adopted a strict form of corporate diversion, with legis-
lative and judicial limits that narrow the chances of any company obtaining a reme-
diation agreement.

In accounting for Canada’s policy choice, there is evidence of transnational law-
making and learning that favoured a strict form of corporate diversion. The back-
ground documents that the federal government provided for the consultation drew
contrasts between the US and UK model and invited participants to weigh in
(Government of Canada, 2017). There was remarkable consistency in the public
submissions that Canada should follow the UK in its form of corporate diversion.
As the government summarized, “the majority of participants favoured the UK
model, which provides for strong judicial oversight throughout the DPA process”
(Government of Canada, 2018: 16). What produced this support for a stricter
form of corporate diversion was recognition of criticisms of the US’s flexible ver-
sion and that the UK’s stricter model could mitigate these criticisms. As TI
Canada stated, “Should DPAs be adopted in Canada, Transparency International
Canada believes it is crucial to take precautions to avoid perceived pitfalls experi-
enced in the United States.”

One of the main concerns with corporate diversion that TI Canada raised, and
which many of the submissions echoed, is that corporate diversion fuels percep-
tions that corporations can “buy their way out of prosecutions,” where a DPA
becomes simply “the cost of doing business.” A high level of prosecutorial discre-
tion exacerbates this concern. Probe International, an NGO that made one of the
few submissions opposed to corporate diversion, set out this critique: DPAs
“turn the prosecution into prosecutor, judge and jury, thereby giving them bound-
less discretion, compromising justice, the rule of law, and public confidence in the
judicial system.” Submissions that supported corporate diversion in Canada also
recognized that this was a significant criticism of corporate diversion, particularly
as practised in the US.

The UK’s approach to corporate diversion offered a guide to mitigate this criticism
with a legislative framework to govern corporate diversion and require judicial over-
sight. TI Canada wrote that “a DPA scheme should not be left solely to prosecutors’
initiative. Rather it should be set forth in a measured framework by legislators, who
have the full authority and legitimacy to do so in the eyes of the public.” The British
DPA provided such an example. Further, almost 40 per cent (16) of the submissions
pointed favourably to the UK’s requirement for court approval of DPAs and encour-
aged Canada to follow it. The CCEAC stated in its submission that “learning from the
lessons from the US and UK, [Canada’s] DPA process needs to be validated and
approved by the courts.” Doing so, the CCEAC explained, will help to “strike the
right balance” in ensuring that DPAs are not simply the “cost of doing business”
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or “default process” and that the criminal prosecution of corporations is still pursued
when needed. Many business voices agreed. The Canadian Manufacturers and
Exporters noted that “the main criticism is that DPAs allow organizations to ‘pay
their way’ out of trouble. To deflect such critiques, the crown must carefully decide
when a DPA is appropriate. The UK model allows for the agreement to be reviewed
and confirmed by a judge, reassuring the public that justice has been served.” The
submission from the law firms Osler and Cassels Brock put it even more directly:
“The court has an important gatekeeper role and should not be seen as a ‘rubber
stamp’. In this manner, Canada should borrow more from the United Kingdom’s
regime than from that of the United States.”

Support for the British model of corporate diversion carried over to the legisla-
tion that created remediation agreements. As the Criminal Code now requires,
Canadian prosecutors, like their British counterparts, must apply to courts for
approval of corporate diversion, and courts in both countries must assess whether
the “the terms of the agreement are fair, reasonable and proportionate” (Crime and
Courts Act, Schedule 17, section 8; Criminal Code, section 715.47(6)). Judges in
Canada must also assess whether the agreement is “in the public interest” and in
the UK must assess if the agreement is “in the interests of justice.” Both the
British and Canadian laws on corporate diversion require that prosecutors consider
similar criteria before beginning negotiations and that they exclude other criteria—
notably, national economic interests and other impermissible considerations under
Article 5 of the OECD Convention.

However, there are important distinctions between the British and Canadian
laws. While UK legislation requires prosecutors to establish guidelines for when
DPA negotiations can be commenced, Canadian law includes the requirements
that prosecutors must consider before pursuing a remediation agreement in the
Criminal Code. In addition, British prosecutors can consider collateral conse-
quences in determining whether to negotiate a DPA, but these are not included
among the listed factors that Canadian prosecutors must consider to negotiate a
remediation agreement. Thus, corporate diversion in Canada can be seen as even
stricter than in the UK and suggests that Canada went further to ensure that
corporate diversion would be used judiciously. Doing so closely aligns Canadian
corporate diversion with international NGO guidance. It may also indicate further
learning from the UK following the 2017 Rolls-Royce DPA and Corruption Watch’s
questioning of whether its DPA regime ensured that corporate diversion was only
being used in the right conditions.

5. Conclusions

This article has considered why Canada introduced corporate diversion and in the
form of remediation agreements. In contrast to arguments that point to government
capitulation to business interests, I have argued that understanding Canada’s turn
to corporate diversion requires looking to international monitoring of Canada’s
implementation of the OECD Convention and cross-national policy diffusion.
Following the UK’s lead on corporate diversion, with its legislative framework
and judicial oversight, was a safe bet for Canada in trying to square the circle of
appeasing criticism of its lagging anti-foreign bribery enforcement while ensuring
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broad support of the means that it used to do so. Ultimately, this suggests that
regardless of the SNC-Lavalin case, there is good reason to think that corporate
diversion would have made its way to Canada.

This research has shown that important inputs to the policy-making process in
Canada lie transnationally—in international law, international monitoring and pol-
icy developments in other states—and not only the US. These findings also have
implications for scholarship on state socialization, highlighting how naming and
shaming can work with cross-national policy diffusion and learning to change
state behaviour and points to exciting avenues for future research in exploring
this connection. This research also has policy implications for corporate criminal
law enforcement in Canada and the prospects for developing international stan-
dards on corporate diversion. Remediation agreements have been available in
Canada since 2018 but have yet to be used. This fact raises questions as to whether
the strict form of corporate diversion is limiting its use or whether the SNC-Lavalin
scandal may have tarnished remediation agreements. Internationally, corporate
diversion is becoming increasingly common in the enforcement of anti-foreign
bribery laws, but this research further attests to the variation in how states are mak-
ing use of these additional enforcement tools (OECD, 2019, 17: 141-51). It also
suggests that a divide may be emerging between the US’s flexible corporate diver-
sion and the stricter form in more recent adopters such as the UK and Canada and
called for by NGOs. Such a divide may make it challenging for the OECD to
develop meaningful international standards on corporate diversion without at
least implicitly criticizing either form and, particularly, the numerous US foreign
bribery enforcement actions attained with its flexible model.
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Notes

1 SNC-Lavalin never did enter into a remediation agreement. The company resolved the charges against it
by pleading guilty to fraud in 2019; prosecutors dropped the foreign bribery charge.

2 Canada is also a party to the Organization for American States’ Inter-American Convention against
Corruption and the United Nations’ Convention against Corruption, which also require states to criminally
prohibit foreign bribery.

3 Transnational law is a broad term amendable to many definitions, which Gregory Shaffer delimits as a law
or legal norm “in which transnational actors ... play a role in constructing and diffusing” (Shaffer, 2012: 235).
4 France adopted the Judicial Convention in the Public Interest in 2016, a form of corporate diversion.
However, it is important to note that there are significant distinctions in corporate criminal law in
France, which is relatively new, sets low maximum punishments and is infrequently used (Arlen, 2020).
5 The amendments removed an exemption for facilitation payments, added nationality jurisdiction,
included not-for-profit business within the offence, added a new books and records component, and
increased the maximum punishment.

6 The following corporations entered into CROs relating to foreign bribery allegations between 2008 and
2011: Balfour Beatty, M. W. Kellogg, DePuy International, Macmillan Publishers and Oxford Publishing
(OECD, 2017: 13).

7 The reference for this quotation, as well as further information relating to submissions to the public con-
sultations, can be found in the Appendix.
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Appendix

This study draws on a variety of primary source documents: submissions to the federal government’s 2017
public consultations on corporate diversion, documents produced by the federal government concerning
the public consultation and the introduction of remediation agreements, documents from the OECD
and NGOs monitoring the implementation of the 1997 Anti-Bribery Convention, and comparative legal
and policy documents on corporate diversion in the UK and US. This appendix describes these documents
in more detail, including how they were obtained and analyzed. As noted below, other than submissions to
the public consultation, all of the documents are accessible online.

The study uses these primary source documents for two main purposes. First, the project examines legal
and policy documents for concept formation—namely, to identify and compare the different forms that
corporate diversion can take, including the flexible form of corporate diversion that developed in the US
and the strict form that Canada adopted. Second, the project analyzes primary source documents as empir-
ical evidence for why Canada turned to corporate diversion and in the form of remediation agreements.
Here the study relies primarily on the public consultations and OECD and NGO monitoring documents;
I discuss how I analyzed these documents to understand Canada’s turn to a strict form of corporate diver-
sion in section (e) below.

a. Public Consultations

In 2017, the Canadian federal government held public consultations called Expanding Canada’s Toolkit to
Address Corporate Wrongdoing, which included two “streams™ the Deferred Prosecution Agreement
Stream and the Integrity Regime Stream. The Deferred Prosecution Agreement Stream focused on the pos-
sible introduction of corporate diversion in Canada, and the Integrity Regime Stream focused on potential
reforms to the federal government’s procurement and debarment policy. I submitted an Access to
Information Act request to the Public Services and Procurement Canada (PSPC) for all written submissions
to the consultations; PSPC produced documents in response to my request in October 2021.

I focused my analysis on submissions to the public consultations that substantively engaged with cor-
porate diversion and whether it should be introduced in Canada. This totalled 42 submissions, composed of
20 submissions from businesses and business groups, 9 submissions from law firms, 1 submission from the
Canadian Bar Association, 3 submissions from NGOs and 9 submissions from individuals. Submissions
from individuals were produced to me by PSPC without names or identifying information. Table 1 lists
the submission to the public consultations on corporate diversion that I reviewed.

I excluded from my analysis submissions produced by PSPC that focused on reforms to the govern-
ment’s procurement and debarment policy. I also did not include in my review Bell’s submission to the
consultations on corporate diversion, as PSPC produced only the cover letter from Bell’s submission
and withheld the remainder, pursuant to the Access to Information Act, sections 20(1)(b) and 20(1)(c).!
I included in my analysis a report published in July 2017 by the NGO Transparency International
Canada, titled “Another Arrow in the Quiver? Consideration of a Deferred Prosecution Agreement
Scheme in Canada.” While the report precedes the public consultations, several of the submission to the
consultations refer to and draw on Transparency International Canada’s report.>

The organizations that participated in the consultations are largely Canadian businesses and business
associations and Canadian law firms. A handful of the participants have connections to other countries,
including the PCL Family of Companies (a group of construction companies with headquarters in both
Canada and the US), Ortus Strategies (a consulting firm based in Switzerland) and the Canadian offices
of three global law firms: Baker McKenzie LLP, Norton Rose Fulbright LLP and Dentons LLP. The
Canadian Centre of Excellence for Anti-Corruption and Probe International are both Canadian NGOs;
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Table 1 Submissions to Public Consultations on Corporate Diversion

Anonymous individuals

Association de la construction du Québec
Association des firmes de génie-conseil—Québec
Baker McKenzie LLP

BMO Financial Group

Bombardier

Borden Ladner Gervais LLP

Business Council of Canada

CAE

Canadian Association of Defence and Security Industries
Canadian Bar Association

Canadian Centre of Excellence for Anti-Corruption
Canadian Manufacturers & Exporters

Cassels Brock & Blackwell LLP

CGl Inc

Chartered Professional Accountants of Canada
Conseil du patronat du Québec

Consulting Engineers of Ontario

Dentons Canada LLP

Fédération des chambres de commerce du Québec
J. Bruce McMeekin Law

La Chambre de commerce du Montréal métropolitain
McMillan LLP

Norton Rose Fulbright LLP

Ontario Chamber of Commerce

Ortus Strategies

Osler, Hoskin & Harcourt LLP

PCL Family of Companies

Probe International

SNC-Lavalin

Stikeman Elliott LLP

Supply Chain Management Association

Toronto Regional Board of Trade

Transparency International Canada

Transparency International Canada is the Canadian chapter of the international NGO Transparency
International.

b. Government of Canada Documents

In addition to the submissions to the public consultations, I reviewed documents created by the federal gov-
ernment for the public consultations on corporate diversion, as well as legal and policy documents related
to Canada’s implementation of the OECD Convention and the creation of remediation agreements.

Criminal Code. 1985. https:/laws-lois.justice.gc.ca/eng/acts/c-46/section-715.32.html (August 13, 2021).

Government of Canada. 2017. “Expanding Canada’s Toolkit to Address Corporate Wrongdoing: The
Deferred Prosecution Agreement Stream Discussion Guide.” https:/www.tpsgc-pwgsc.gc.ca/ci-if/ar-cw/
aps-dpa-eng.html (August 13, 2021).

Government of Canada. 2018. “Canada to Enhance Its Toolkit to Address Corporate Wrongdoing.”
https://www.canada.ca/en/public-services-procurement/news/2018/03/canada-to-enhance-its-toolkit-to-
address-corporate-wrongdoing html (August 13, 2021).

Government of Canada. 2018. “Expanding Canada’s Toolkit to Address Corporate Wrongdoing: What
We Heard.” https://www.tpsgc-pwgsc.gc.ca/ci-if/ar-cw/documents/rapport-report-eng.pdf (August 13, 2021).

Government of Canada. 2018. “Remediation Agreements and Orders to Address Corporate Crime:
Backgrounder.”  https://www.canada.ca/en/department-justice/news/2018/03/remediation-agreements-to-
address-corporate-crime.html (August 13, 2021).
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R. v. Karigar. ONSC 5199 (Ont. Sup. Ct. 2013). https://www.canlii.org/en/on/onsc/doc/2013/20130nsc5199/
20130nsc5199.html?autocompleteStr=R.%20v.%20Kariga&autocompletePos=2 (August 13, 2021).

R v. Karigar. ONSC 3093 (Ont. Sup. Ct. 2014). https://www.canlii.org/en/on/onsc/doc/2014/20140nsc3093/
20140nsc3093.html?autocompleteStr=R.%20v.%20Karigar&autocompletePos=1 (August 13, 2021).

R. v. Karigar. ONCA 576 (Ont. Ct. App. 2017). https:/www.canlii.org/en/on/onca/doc/2017/2017onca576/
2017o0nca576.html?resultindex=1 (August 13, 2021).

Senate of Canada. 2013. Debates of the Senate. 1st Session, 41st Parliament, Volume 150, Issue 148.
March 26. http:/www.parl.gc.ca/Content/Sen/Chamber/411/Debates/149db_2013-03-26-e.htm?Language=E#41
(August 13, 2021).

Senate of Canada. 2018. Committee on Legal and Constitutional Affairs. Hearings on Division 15 and
20 of Part 6 of Bill C-74, An Act to Implement Certain Provisions of the Budget. May 30. https:/sencanada.
ca/en/Content/Sen/Committee/421/LCJC/54117-e (August 13, 2021).

c. OECD and NGO Monitoring Documents

I also analyzed documents created by the OECD and NGOs relating to the implementation of the
Anti-Bribery Convention. In particular, I reviewed documents from these organizations addressing
Canada’s implementation of the Convention, as well as documents on the enforcement of anti-foreign
bribery laws, including the use of corporate diversion. These documents are as follows:

Corruption Watch. 2016. “Out of Court, Out of Mind: Do Deferred Prosecution Agreements and
Corporate Settlements Fail to Deter Overseas Corruption.” https://web.archive.org/web/20161013132910/
http://www.cw-uk.org/wp-content/uploads/2016/03/Corruption-Watch-Out-of-Court-Out-of-Mind.pdf
(August 13, 2021).

Corruption Watch. 2017. “A Failure of Nerve: The SFO’s Settlement with Rolls Royce.” 2017. https://
www.transparency.org.uk/failure-nerve-sfo-s-settlement-rolls-royce (August 13, 2021).

Corruption Watch, UNCAC Coalition, Transparency International and Global Witness. 2016. “Global
Standards for Corporate Settlements in Foreign Bribery Cases.” March 11. https:/uncaccoalition.org/letter-
to-oecd-secretary-general-angel-gurria-global-standards-for-corporate-settlements-in-foreign-bribery-cases/
(August 13, 2021).

OECD. 1999. “Canada: Review of Implementation of the Convention and 1997 Recommendation.”
http://www.oecd.org/daf/anti-bribery/anti-briberyconvention/2385703.pdf (August 13, 2021).

OECD. 2004. “Canada: Phase 2 Report on the Application of the Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions and the 1997 Recommendation on
Combating Bribery in International Business Transactions.” https://www.oecd.org/daf/anti-bribery/anti-
briberyconvention/31643002.pdf (August 13, 2021).

OECD. 2006. “Canada: Phase 2 Follow-up Report on the Implementation of the Phase 2
Recommendation on the Application of the Convention and the 1997 Recommendation on Combating
Bribery of Foreign Public Officials in International Business Transactions.” https:/www.oecd.org/daf/
anti-bribery/anti-briberyconvention/36984779.pdf (August 13, 2021).

OECD. 2008. “United Kingdom: Phase 2bis: Report on the Application of the Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions and the 1997
Recommendation on Combating Bribery in International business Transactions.” https:/www.oecd.org/
daf/anti-bribery/anti-briberyconvention/41515077.pdf (August 13, 2021).

OECD. 2010. “Phase 3 Report on Implementing the OECD Anti-Bribery Convention in the United
States.” https://www.oecd.org/unitedstates/UnitedStatesphase3reportEN.pdf (August 13, 2021).

OECD. 2011. “Canada’s Enforcement of the Foreign Bribery Offence Still Lagging; Must Urgently Boost
Efforts to Prosecute.” March 28. http://www.oecd.org/corruption/canadasenforcementoftheforeignbriber-
yoffencestilllaggingmusturgentlyboosteffortstoprosecute.htm (August 13, 2021).

OECD. 2011. “Phase 3 Report on Implementing the OECD Anti-Bribery Convention in Canada.”
http://www.oecd.org/daf/anti-bribery/anti-briberyconvention/Canadaphase3reportEN.pdf (August 13, 2021).

OECD. 2012. “Phase 3 Report on Implementing the OECD Anti-Bribery Convention in the United
Kingdom.” http://www.oecd.org/daf/anti-bribery/UnitedKingdomphase3reportEN.pdf (August 13, 2021).

OECD. 2013. “Canada: Follow-up to the Phase 3 Report & Recommendations.” https://www.oecd.org/
daf/anti-bribery/CanadaP3writtenfollowupreportEN.pdf (August 13, 2021).
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OECD. 2016. “OECD Anti-Bribery Ministerial Meeting: Ministerial Declaration.” https://www.oecd.
org/corruption/oecd-anti-bribery-ministerial-declaration.htm (August 13, 2021).

OECD. 2017. “Implementing the OECD Anti-Bribery Convention: Phase 4 Report: United Kingdom.”
https://www.oecd.org/corruption/anti-bribery/UK-Phase-4-Report-ENG.pdf (August 13, 2021).

OECD. 2019. “Resolving Foreign Bribery Cases with Non-Trial Resolutions: Settlements and Non-Trial
Agreements by Parties to the Anti-Bribery Convention.” https://www.oecd.org/corruption-integrity/
reports/resolving-foreign-bribery-cases-with-non-trial-resolutions-e647b9d1-en.html (August 13, 2021).

OECD. 2020. “2019 Enforcement of the Anti-Bribery Convention.” http://www.oecd.org/daf/anti-brib-
ery/OECD-Anti-Bribery-Convention-Enforcement-Data-2020.pdf (August 13, 2021).

Transparency International. 2013. “Exporting Corruption: Progress Report 2013: Assessing
Enforcement of the OECD Convention on Combating Bribery.” https://www.transparency.org/en/publica-
tions/exporting-corruption-progress-report-2013-assessing-enforcement-of-the-oecd (August 13, 2021).

Transparency International. 2018. “Exporting Corruption—Progress Report 2018: Assessing
Enforcement of the OECD Anti-Bribery Convention.” https://www.transparency.org/en/publications/
exporting-corruption-2018 (August 13, 2021).

Transparency International UK. 2012. “Deterring and Punishing Corporate Bribery: An Evaluation of
UK Corporate Plea Agreements and Civil Recovery in Overseas Bribery Cases.” https://issuu.com/transpar-
encyuk/docs/policy_paper_series_1_-_deterring__ (August 13, 2021).

d. Comparative Legal and Policy Documents

The study also draws on primary source documents from the US and the UK on the use of corporate diver-
sion in the enforcement on anti-foreign bribery laws, which are listed below.

United Kingdom

Bribery Act. 2010. https:/www.legislation.gov.uk/ukpga/2010/23/contents (August 13, 2021).

Crime and Courts Act, Schedule 17. 2013. https://www.legislation.gov.uk/ukpga/2013/22/schedule/17/
enacted (August 13, 2021).

R. v. Innospec. (Southwark Ct. 2010). https://www.bailii.org/ew/cases/Misc/2010/7.html (August 13, 2021).

Serious Fraud Office. 2008. “Tackling Corruption—Working Smarter.” https://webarchive.nationalarch-
ives.gov.uk/ukgwa/20090416215855/http://www.sfo.gov.uk/publications/speechesout/sp_142.asp?id=142
(August 13, 2021).

Serious Fraud Office. 2009. “Approach of the Serious Fraud Office to Dealing with Overseas Corruption.”
https://webarchive.nationalarchives.gov.uk/20090805162920/http://www.sfo.gov.uk/news/downloads/SFO-COP-
dealing-with-overseas-corruption.pdf (August 13, 2021).

Serious Fraud Office. 2013. “Deferred Prosecution Agreements—Code of Practice.” https://www.cps.
gov.uk/publication/deferred-prosecution-agreements-code-practice (August 13, 2021).

Serious Fraud Office. 2017. “SFO Completes £497.25m Deferred Prosecution Agreement with
Rolls-Royce PLC.” https://www.sfo.gov.uk/2017/01/17/sfo-completes-497-25m-deferred-prosecution-agree-
ment-rolls-royce-plc/ (August 13, 2021).

SFO v. Rolls-Royce plc. Lloyd’s Rep. FC 249 (Southwark Ct 2017). https:/www.judiciary.uk/wp-content/
uploads/2017/01/sfo-v-rolls-royce.pdf (August 13, 2021).

United States

Department of Justice. 2018. “Justice Manual.” https://www.justice.gov/jm/justice-manual (August 13,
2021).

Department of Justice and Securities and Exchange Commission. 2020. “A Resource Guide to the U.S.
Foreign Corrupt Practices Act.” Second Edition. https://www.justice.gov/criminal-fraud/fcpa-resource-
guide (August 13, 2021).

Foreign Corrupt Practices Act. 1977. 15 USC §§78dd-1 to 78dd-3. https://www.law.cornell.edu/uscode/
text/15/78dd-1 (August 13, 2021).
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e. Analyzing Primary Source Documents

In analyzing the primary sources documents, my research was guided by qualitative historical analysis and
“the use of primary or secondary source material as data or evidence” (Thies, 2002: 351). As Cameron Thies
explains, qualitative historical analysis entails a “critical reading of sources” to “synthesize[s] particular bits
of information into a narrative description or analysis of a subject” (Thies, 2002: 351). Specifically, this
study uses primary source documents to construct an analysis of how Canada came to adopt corporate
diversion in the form of remediation agreements. Here I drew on a range of primary source documents,
namely written submissions to the public consultations on corporate diversion, documents from the federal
government relating to the public consultations, the OECD Convention and remediation agreements, as
well as OECD and NGO monitoring documents. I paid careful attention to the sequencing of events
(George and Bennett, 2005: 13) in Canada’s implementation of the Anti-Bribery Convention and enforce-
ment of its anti—foreign bribery law, particularly in relation to international monitoring of Canada and
implementation of the Convention in other OECD countries.

Like all approaches, qualitative historical analysis has limitations that are important to bear in mind. In
particular, one limitation arises from this study’s reliance on the submissions to the public consultation for
evidence of why Canada adopted corporate diversion and in the form of remediation agreements. My anal-
ysis identifies and focuses on themes in the consultations that were raised by multiple submissions; but it is
possible that the government gave greater weight to some submissions than to others. In addition, Thies
notes that there are limitations to qualitative historical analysis from “investigator bias and unwarranted
selectivity in the use of source material” (Thies, 2002: 352). As I describe below, I sought to minimize inves-
tigator bias through the identification of alternative explanations for Canada’s adoption of remediation
agreements and exploration of these alternatives in the primary source documents. Selectivity of source
materials is difficult for researchers to fully mitigate, given that any documentary record offers only a partial
accounting of events (Thies, 2002: 356-59). For instance, the OECD documents addressing the implemen-
tation of the Anti-Bribery Convention are limited by what information states share with the OECD and
decisions within the OECD as to what aspects of a country’s implementation to highlight in its reports
or press releases. Similarly, OECD ministerial declarations can reflect priority areas of the organization
or leading member states, as well as compromises among member states. This study has drawn on multiple
documents where possible to address any selectivity in the sources—for example, considering both
Transparency International’s and the OECD’s assessments of the implementation of the Anti-Bribery
Convention.

An example of how I used qualitative historical analysis is in my examination of the written submissions
to the public consultations on corporate diversion for evidence of why Canada adopted corporate diversion
and in the form of remediation agreements. I focused first on whether the submission supported or
opposed the introduction of corporate diversion in Canada. To make this assessment, I looked for clear
statements in the submission of the author’s position. This meant that I coded the statement by the
Conseil du patronat du Québec (CPQ) that “the CPQ is favorable to the implementation of a DPA scheme
in Canada” as supporting the introduction of corporate diversion. By contrast, I identified the statement by
Probe International that “it is our view that Canada should not adopt DPAs” as opposing corporate diver-
sion. There were only two submissions that I analyzed, both submitted by individuals, that did not express a
clear position in support or opposition to the introduction of corporate diversion.

From here, I reviewed the submissions for arguments from the participants regarding why corporate
diversion should or should not be adopted in Canada. As common themes began to emerge across the sub-
missions, I grouped the submissions that expressed similar rationales. For instance, many of the submissions
made explicit arguments that the introduction of corporate diversion would increase the enforcement of cor-
porate and economic crime. Here the submission of one of the NGOs, the Canadian Centre for Excellence in
Anti-Corruption, is illustrative. Their submission states that “having a DPA regime will provide an incentive
for companies to voluntarily disclose wrongdoings, cooperate with authorities and seek quick resolutions
which will save time, money and resources for both the companies and the state. This in turn will increase
the number and frequency of cases being adjudicated.” Other submissions did not explicitly connect corporate
diversion to an increase in enforcement actions but made a related argument that corporate diversion would
increase self-reporting of wrongdoing by corporations. For instance, the Supply Chain Management
Association’s (SCMA’s) submission argued the corporate diversion will “encourage companies to acknowl-
edge, self-report, and take measures to correct wrongdoing” and did not directly state that this would increase
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enforcement. I noted these distinctions, classifying the SCMA’s submission as supporting corporate diversion,
on the grounds that it would increase self-reporting, and classifying the CCEAC submission as supporting
corporate diversion, on the grounds that it would increase self-reporting and enforcement.

For the submissions that supported the introduction of corporate diversion in Canada, I also reviewed
them for recommendations and arguments on the form of corporate diversion that Canada should adopt.
Here I noted any explicit recommendations for a form of corporate diversion as practised in another coun-
try. This allowed me to keep track of and consider evidence in support of diffusion via policy learning. It
also allowed me to explore evidence of the alternative explanation that the adoption of corporate diversion
in Canada is a part of a broader trend of the Americanization of Canadian law.

In reviewing the submissions, I also reviewed the documents for support of another alternative expla-
nation: that Canada adopted remediation agreements to further its national economic interest and bolster
the competitive position of Canadian business. For instance, the Canadian Manufacturers & Exporters
wrote in their submission that “Canadians have already lost significant business because of the absence
of a DPA,” which I categorized as an argument for corporate diversion to alleviate competitive pressure.
Further, I looked for explicit connections between competition-driven arguments for corporate diversion
and the form of corporate diversion that Canada should adopt, but I found little direct evidence.
Altogether, qualitative historical analysis allowed me to organize my examination of the various primary
source documents relating to Canada’s ongoing implementation of the Anti-Bribery Convention and the
introduction of corporate diversion and assess evidence of transnational lawmaking in the policy-making
process that produced remediation agreements.

Notes

1 These provisions allow the government to not disclose information that contains “financial, commercial, sci-
entific or technical information that is confidential information supplied to a government institution by a third
party” (Section 20(1)(b)) or “which could reasonably be expected to result in material financial loss or gain to,
or could reasonably be expected to prejudice the competitive position of, a third party” (Section 20(1)(c)). The
only portion of the Bell submission that PSPC produced to me was a cover letter, which did not include Bell’s
position on the adoption of corporate diversion adoption or substantively engage with the topic.

2 For example, the Chartered Professional Accountants quoted from the Transparency International
Canada report in their submission: “In its recent report, Transparency International (TI) Canada notes
that © ... in the Canadian context—where enforcement activity levels are chronically low—DPAs, if properly
designed and implemented, have the potential to support increased enforcement of anti-corruption laws
and increased self-disclosure and compliance by corporations’.” Submissions from the Toronto Regional
Board of Trade and Consulting Engineers of Ontario paraphrase and cite to the Transparency
International Canada report to support their submissions in favour of the introduction of corporate diver-
sion in Canada.
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