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vis-à-vis ‘the international’, 7–8
competence to conclude treaties, violation

of, 2
courts. See domestic courts
democratic legitimacy, need for, 5
executive, treaties and. See executive author-

ity in entering and exiting treaties
foreign relations law, and, 9–10
granting international law domestic rank

and effect, 3
human rights-conferring aspects of, 47
implementation of international law, 2–3
importance of domestic procedures, 3–4
international law, and. See international law

and domestic law
international legal instruments, effects of, 5
internationally wrongful state acts, 2
national parliaments. See national

parliaments
not justifying non-compliance with

international obligations, 2
regulating competence to consent to

treaties, 49
domestic procedures, 14
impact on international law foreign

relations, 18

376 Index

https://doi.org/10.1017/9781108942713.019 Published online by Cambridge University Press

https://doi.org/10.1017/9781108942713.019


importance of, 3–4
international institutions paying increasing

attention to, 3–4
dualism, 12, 17, 114, 370–1

India. See under India

environmental law, international. See inter-
national environmental law

European Convention on Human Rights
(ECHR), 154, 168

Dayton Peace Agreement
breaches of ECHR obligations, 283
ECHR directly applicable to, 278–9

European Court of Human Rights, 128
property rights of state-owned enterprises, 81
quality of domestic decision-making

influencing substantive review, 3
rights of corporations, 75

European Union
agency and legal subjectivity, 66–7
autonomy of European Union legal

order, 172
Charter of Fundamental Rights of the

European Union, 171
Court of Justice, 75, 145, 361
foreign relations law of supra-national

entities, 28
France. See France
fundamental rights, 152–3
Germany. See Germany
international law, and, 153
legal personality, 172
Paris Agreement on Climate Change, 37
Poland
breaches of rule of law, 273
representation in European Council,

264–6
referendums on treaty arrangements, 149
rescue policies for Eurozone crisis, 44
UK’s departure from. See Brexit

executive authority in entering and exiting
treaties, 46–59

international law regarding executive power
as sufficient, 47

ratification, 48–53
executive authority as incident of

sovereignty, 48
international law constraint on foreign

relations law, 50–1
legislative approval of treaties, 48–9
unilateral acts doctrine, 52–3

VCLT provisions, 51
withdrawal, 53–8
analogous exemption for manifest

violations, 56–7
constitutional restraints, possibility of, 58
executive’s right to withdraw, 55
parliamentary rights to participate, 54–5
role of courts, 56
satisfying separation of powers

procedures, possibiity of, 58
VCLT provisions, 53–7

foreign act of State. See act of state doctrine
foreign investment, 66, 82

constitutional rights of foreign state-owned
corporations, 81

domestic effect of international investment
law and arbitral awards in host
countries, 79

international investment arbitration, 4
investor-state disputes, 71–2
jurisdiction and enforcement of arbitral

awards, 78–9
legal relations between foreign investors and

host state, 77–8
rebalancing sovereignty and property in

foreign investment law, 77–9
role of home states in extraterritorial

protection of human rights against
corporate misconduct, 82–3

sovereign immunity, and, 81
sovereign wealth funds, 80

foreign legal policy, 108–29
consequences for international law, 119–25
decision-making, international law

and, 122
foreign legal policy shaping international

law, 120–1
violations of international law, 121–2

elements in determining, 113–15
existing in relation to broader national

interest, 112–13
operating at interface of the domestic and

international, 115–16
primacy of, 112–16
role and function of, 116–19

foreign relations
exclusion from judicial scrutiny, 98–102
global administrative law of. See judicial

review, foreign relations and global
administrative law

Index 377

https://doi.org/10.1017/9781108942713.019 Published online by Cambridge University Press

https://doi.org/10.1017/9781108942713.019


foreign relations (cont.)
hybrid foreign relations and state-owned

enterprises, 80–1
Poland. See under Poland
proportionality, 149, 151
South Africa. See South Africa
Switzerland. See under Switzerland

foreign relations law
bargaining tool, as. See foreign relations law

as a bargaining tool
Bosnia and Herzegovina (BiH). See under

Bosnia and Herzegovina (BiH)
China. See under China
comparative foreign relations law. See com-

parative foreign relations law
comparative international law, and, 8, 29
concord of Western peoples, as, 87–91

Commonwealth, foreign relations law
of, 87–9

overlooking legal history, 89–91
contemporary trends in. See under com-

parative foreign relations law
defining, 64, 88–9, 109, 182, 343–6
dimensions of encounters, 13–15
domestic foreign relations law, 47
embedded in different varieties of

constitutionalism, 63
emergence of, 25–9
Ersatz international law, as. See under

foreign relations law and inter-
national law

executive entering/exiting treaties. See
executive authority in entering and
exiting treaties

foreign affairs exceptionalism, 6
foreign legal policy as background to. See

Lacharrière, Guy Ladreit de
France. See under France
Germany. See under Germany
global administrative law as analytical

approach to, 138–40
hybridity as effect of, 12–13
India. See under India
international law, and. See foreign relations

law and international law
judicial review, 95 f., 98, 114, 130 ff., 216, 219,

237, 350
manifestation of exceptionalism, as, 6
nature and meaning of, 1–2, 9–10, 24
Poland. See under Poland
scholarly study of, 27–9

scope, sources and functions, struggles with,
135–8

South Africa. See under South Africa
Switzerland. See under Switzerland
United Kingdom. See under United

Kingdom
United States. See under United States

foreign relations law and international law, 2,
10–12, 343–54

close linkages between, 29
concurrent existence of, 4
emergence of foreign relations law and

relationship to international law, 25–9
foreign relations law as Ersatz international

law, 8, 12, 359–62
foreign relations law’s effects on

international law, 347–9
guiding questions, 1–6
international law’s effects on foreign

relations law, 349–53
missed encounters, 6–9
proceduralization of interface of

international and domestic law, 3–4
foreign relations law as a bargaining tool,

23–45
between real risks and bargaining tool, 37–42
conditions for, 43–4
emergence of foreign relations law and

relationship to international law, 25–9
impact of foreign relations law on treaty

negotiations, 30–1
Obama administration and non-bindingness

of climate mitigation
commitments, 34–7

veto powers in treaty-making, 24
foreign relations law, nature of, 9–10
forum non conveniens doctrine, 150, 151
France
Conseil Constitutionnel

constitutionality review, 163–5
creation of, 163
margin of appreciation, 165
sovereignty, and. See Conseil
Constitutionnel jurisprudence on
limitations of sovereignty

Constitution, 162, 300
amendments to, 165
International Criminal Court, and, 175–6
international treaties, and, 163–5
sovereignty, 165–7

foreign relations law, 109, 161–2

378 Index

https://doi.org/10.1017/9781108942713.019 Published online by Cambridge University Press

https://doi.org/10.1017/9781108942713.019


de Lacharrière, and. See Lacharrière, Guy
Ladreit de

monism, 109
primacy of international law, 109
referendums, 166
Supreme Courts, 162
use of force, 299, 300

Friendly Relations Declaration
human rights and fundamental

freedoms, 368

Germany
constitution and international legal order,

relationship between, 27
Constitutional Court, 44
acta iure gestionis, 81
constitutional protection of property, 81

courts
controlling executive and legislative in

foreign affairs, 14–15
rejecting doctrines of judicial

abdication, 142
US armed drone missions, 14–15, 130–1,

145–6, 155
legislature supporting foreign policy

approach of government, 44
participation in EU, executive decision-

making and, 250
referendums, 149
state immunity, 13

global administrative law, 17, 130 ff.
Global Compact on Safe, Orderly and Regular

Migration, 11
global governance, 134, 138, 139, 158

courts, and, 135, 140, 158
institutions of, 67, 200

Harvard Research, 49
human rights

Beijing Declaration, 362
business, and, 82–4
Colombia, 74
domestic law, and, 47
European Union respect for fundamental

rights, 152–3
Friendly Relations Declaration, 368
indigenous peoples, 75
Latin America, 74
migration, 11
promoting implementation by domestic

parliaments, 3

UN Human Rights Committee, 3, 102
hybridity

effect of foreign relations law, as, 12–13
hybrid character of foreign relations law, 24
hybrid foreign relations and state-owned

enterprises, 80–1
hybridity of international and domestic law

created by foreign relations law, 1–2

immunity
sovereign immunity. See sovereign

immunity
India

common law, 86, 87, 102, 107
borrowing from jurisdictions other than

England, 102
inherited, 89

Constitution, 86, 88, 89
Article 51 and international law, 91–4
directive principles, 93–4
independence, 94
Supreme Court, 91, 95
uti possidetis, 103–6

dualism, 93, 94
exclusion of foreign relations from judicial

scrutiny, 98–102
Sikkim case, 101–2
Supreme Court and UN Charter, 99–101

executive, powers of, 92–4
foreign relations law, 86–107
concord of Western peoples, as, 87–91
Constitution and uti possidetis, 103–6
foreign relations, exclusion from judicial

scrutiny of, 98–102
principles, policy and law of Supreme

Court, 91–8
Goa, 99–101, 102
independence, 94
international law in Indian legal system, 23
judicial review, 95–6
executive actions, of, 98

Parliament, powers of, 92–4
Sikkim, 87, 101–2
sovereignty remaining an important

principle, 98
Supreme Court, 23
Constitutional superiority, 87
dissenting judgments and opinions, 91
embedded common law and colonial

continuity, 94–6
extradition of aliens, 96–8

Index 379

https://doi.org/10.1017/9781108942713.019 Published online by Cambridge University Press

https://doi.org/10.1017/9781108942713.019


India (cont.)
international law, 91–4, 99–101
political questions doctrine, 101–2
role and authority, 95
UN Charter, 99–101
uti possidetis, 103–4

treaty-making
role of executive, 44

uti possidetis, 87, 103–6
constitutional perfecting of, 103–4
declaratory perfecting of, 105–6

indigenous peoples
constitutional land rights, 73
human rights, 75
transnational corporations, and, 73

individuals
consequences of international legal

instruments for, 5
protection of individual rights, international

law and, 6
subjects of international law, as, 10

informal instruments, 5, 11–12
informal instruments/law, 205–10
compliance-monitoring, 204
importance of informal instrument as

criterion for democratic legitimacy,
205–6

informal international law superseding
formal international law, 199–200

informal law-making complicating
relationship between sovereignty and
international cooperation, 181

‘legislative’ informal instruments, 205
nature of, 205
participants, nature of, 208–9
process, nature of, 209
rejection of, 209–10
states as just one actor, 208
transnational corporations, and, 200
treaties, and, 209

international agreements
states not opting for, 11
treaties. See treaties

international comity, 141, 150, 151
International Court of Justice, 348
de Lacharrière, and, 111, 123
heads of state to be presumed competent, 52
India, and, 103–6
Italian Constitutional Court, and, 153–5,

349, 360
state immunity, 13

International Criminal Court, 128, 234
discontent of some African states with, 125
French Constitution, and, 175–6
South Africa’s attempted withdrawal. See

under South Africa
threatened collective withdrawal of African

states from, 361, 363
United States, and, 351

international environmental law
environmental impact assessments, 3, 353
Montreal Protocol on Substances that

Deplete the Ozone Layer, 337
no harm principle, 3
Rio Conference/Declaration, 325, 327
Stockholm Environmental Conference,

317, 324
Vienna Convention for the Protection of the

Ozone Layer, 337
international institutions and organizations, 3
deference to, 302

decreasing, 313, 316
far reaching implications of, 5
new states, and, 70
paying increasing attention to domestic

procedures, 3–4
secondary law creating, 5
subjects of international law, as, 10

international investment. See foreign
investment

International Labor Organization
restricting withdrawal from treaties, 58

international law
armed drone missions, 14–15, 130–1,

145–6, 155
comparative international law. See com-

parative international law
deformalization. See deformalization of

international law
domestic constitutional principles, and, 6
domestic law, and. See international law and

domestic law
environmental law. See international envir-

onmental law
European Union law, and, 172
expansion of, 10–11
far-reaching implications of, 5
foreign legal policy, and. See under foreign

legal policy
foreign relations law, and. See foreign rela-

tions law and international law
international law as law, 369–72

380 Index

https://doi.org/10.1017/9781108942713.019 Published online by Cambridge University Press

https://doi.org/10.1017/9781108942713.019


nature and meaning of, 2, 10–12
new actors in, 181
populism, and, 355–8
privatization, 18
self-defence, 314–15
self-determination. See self-determination
sources of, 5
states as main players in, 180
subjects of, 10–11
use of force
role of international law in domestic

parliamentary discourse, 306–11
state decisions on use of force,

implications for international law of,
311–15

international law and domestic law, 2–5
distinction between as doctrinal remnant, 5
distinction rooted in laws of treaties and state

responsibility, 2
foreign relations law as bridge builder

between, 29
foreign relations law as site of encounter, 4
hybridity of international and domestic law

created by foreign relations law, 1–2
international law not deferring to domestic

law, 47
proceduralization of interface between,

3–4, 14
role of domestic law, 8
states’ implementation of international legal

obligations, 2–3
International Law Commission, 2

Articles on State Responsibility
State acts as internationally wrongful, 2

Guiding Principles 2006, 52, 53
unilateral acts doctrine, 52
VCLT, and, 54

investment. See foreign investment
Iran

authoritarian system, 74
‘Iran deal’, 11
mineral deposits as property of state, 73

Italy
state immunity, 13, 153–5, 349
use of force, 299

judicial review, foreign relations and global
administrative law, 130–58

administrativisation of jurisdiction and
juridification of foreign relations,
130–5, 156–8

bringing together foreign relations law and
global administrative law, 135–40

global administrative law as analytical
approach to foreign relations law,
138–40

legal standards used on the merits, 144–7
standing, 143–4
struggles of foreign relations law with scope,

sources, and functions, 135–8
taxonomy of global administrative law of

foreign relations, 140–58
interaction norms, 150–8
review norms, 141–50
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