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7.1 introduction
The European Union, which is ofﬁcially established as an entity based on the
rule of law1 according to its own Article 2 TEU,2 currently faces a ‘rule of law
crisis’ in several Member States, where the system of checks and balances is
being gradually dismantled, judicial independence is undermined and systemic corruption is ﬂourishing.3 Despite the availability of numerous instruments (e.g. Article 7 TEU, direct actions under Articles 258 and 259 TFEU,
the ﬁnancial repercussions of non-compliance under 260 TFEU, and many
others)4 intended to deal with such existential threats – a Union not composed
of rule of law-based democracies respecting human rights would be a misnomer – the political will to apply the available tools in practice is missing.5
The supranational side of the same coin has fared no better: while ‘rule of law’
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Case 294/83, Judgment of the Court of 23 April 1986, Parti écologiste ‘Les Verts’ v. European
Parliament, para 23.
M. Klamert and D. Kochenov, ‘Article 2’ in M. Kellerbauer, M. Klamert and J. Tomkin, (eds.)
Commentary on the EU Treaties and the Charter of Fundamental Rights (Oxford University
Press) 23–30.
Cf., e.g., A. von Bogdandy, P. Bogdanowicz, I. Canor, C. Grabenwarter, M. Taborowski and
M. Schmidt (eds.), Defending Checks and Balances in EU Member States. Taking Stock of
Europe’s Actions (Springer 2021); C. Closa and D. Kochenov (eds.), Reinforcing Rule of Law
Oversight in the European Union (Cambridge University Press 2016); A. Jakab and D.
Kochenov, The Enforcement of EU Law and Values: Ensuring Member States’ Compliance
(Oxford University Press 2017).
See, for an overview, K.L. Scheppele, D. Kochenov, B. Grabowska-Moroz, ‘EU Values Are
Law, After All: Enforcing EU Values through Systemic Infringement Actions by the European
Commission and the Member States of the European Union’ (2020) 39 Yearbook of European
Law 12–19 (and the literature cited therein).
JCMS Symposium 2016: The Great Rule of Law Debate in the EU edited by Dimitry
Kochenov, Amichai Magen and Laurent Pech, (2016) 54 (5) Journal of Common Market
Studies 1045–1104.
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emerged as the core rhetorical pretext for pushing for the unquestioned
supremacy of EU law across the board,6 this created apparent conﬂicts with
the Strasbourg human rights protection system and resulted in the Union’s
failure to apply the same basic principles at the supranational level as it
promotes at the national level, leading to the regrettable emergence of wellarticulated double standards.7 The most clear-cut of these is the nonapplication of the core elements of the rule of law – the irremovability of
judges and security of tenure8 – to the EU’s highest Court, as is clariﬁed by the
Vice-President of the institution.9 An embarrassing situation followed, calling
into question the lawfulness of the composition of the Court.10 The illegally
ousted Advocate General, whose term of ofﬁce, which is established in
Primary Law, has not yet expired, issued brilliant ‘shadow Opinions’ – also
pertaining to core issues of EU migration law11 – in parallel to those presented
by the person purported to be an ‘Advocate General’ by the Member States
and sworn in by the President of the Court in apparent violation of
the Treaties.
On the other side of the same coin, the EU has been facing a ‘migration
crisis’ in recent years, which is directly related to an absolute ﬁasco of its
neighbourhood policy.12 Barroso’s projected ‘ring of friends’ has effectively
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D. Kochenov, ‘De Facto Power Grab in Context: Upgrading Rule of Law in Europe in
Populist Times’ (2021) XL Polish Yearbook of International Law 197.
Ibid.
K. Lenaerts, ‘Upholding the Rule of Law through Judicial Dialogue’ (2019) 38 Yearbook of
European Law 3; P. Bogdanowicz and M. Taborowski, ‘How to Save a Supreme Court in a
Rule of Law Crisis: The Polish Experience: ECJ (Grand Chamber) 24 June 2019, Case C-619/
18, European Commission v Republic of Poland’ (2020) 16(2) European Constitutional Law
Review 306.
Case C-423/20 P(R), Order of the Vice-President of the Court, Council v. Sharpston, ECLI:
EU:C:2020:700 (10 September 2020); Case C-424/20 P(R) Order of the Vice-President of the
Court, Représentants des Gouvernements des États membres v. Sharpston, ECLI:EU:
C:2020:705 (10 September 2020).
D. Kochenov and G. Butler, ‘The Independence and Lawful Composition of the Court of
Justice of the European Union: Replacement of Advocate General Sharpston and the Battle for
the Integrity of the Institution’ Jean Monnet Working Paper 2/20.
Shadow Opinion of Advocate-General Eleanor Sharpston QC, Case C-194/19 HA, on the
appeal rights of asylum seekers in the Dublin system: http://eulawanalysis.blogspot.com/2021/
02/case-c19419-h.html.
E. Basheska and D. Kochenov, ‘EuroMed, Migration and Frenemy-Ship: Pretending to
Deepen Cooperation Across the Mediterranean’ in F. Ippolito and S. Trevisanut (eds),
Migration in the Mediterranean: Mechanisms of International Cooperation (Cambridge
University Press 2015), 41. For more on the ‘migration crisis’, the causes of which are beyond
the scope of this chapter, see Agustín José Menéndez, ‘The Refugee Crisis: Between Human
Tragedy and Symptom of the Structural Crisis of European Integration’ (2016) 22(4) European
Law Journal 388; Rosemary Byrne, Gregor Noll and Jens Vedsted-Hansen, ‘Understanding the
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become (or at best remained) a renewed deﬁlé of dictatorships or, in part, an
unstable warzone, ﬁnding the EU and its Member States utterly unprepared
for this reality, including the migration pressures it could generate: so much
for the ‘promotion of values’ abroad – including in EU’s own backyard.13 The
‘migration crisis’, which came as a testimony to unpreparedness and deep
failure of foreign policy over the years and focused on dictator appeasement
combined with ignoring powerful interests and de facto spheres of inﬂuence,
presented a seemingly novel challenge: its mitigation needed to follow the
Union’s values, such as solidarity and the rule of law. This proved extremely
difﬁcult to achieve, as politically and also legally, deep intolerance to the
migrant other became the new normal in the EU, often targeting not only
third-country nationals, but also EU citizens, as Sarah Ganty has demonstrated.14 This reality ranges from border walls to pushbacks on land and at
sea – sometimes with the full knowledge, if not the assistance, of
FRONTEX15 – as well as broad acceptance of ‘culture’ and ‘integration’
tests.16 Europe today is without any doubt far removed from being a welcoming place, as thousands drown at sea from year to year, children are pushed to
die in wintery forests and millions of hours are wasted by countless immigrants
forced to learn ‘the local customs and language’ in an again intolerant
Europe.17 At a more global level, the EU, although ofﬁcially created with
lasting peace in mind, has been traditionally markedly ineffective in promoting peace in the European continent and around it.18 The emerging picture is
a disheartening one. It is difﬁcult to decide what about the newly created post
of the Commission Vice President for the ‘European Way of Life’ is a better
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Crisis of Refugee Law: Legal Scholarship and the EU Asylum System’ (2020) 33 Leiden Journal
of International Law 871.
D. Kochenov and E. Basheska, ‘ENP’s Values Conditionality from Enlargements to PostCrimea’ in S. Poli (ed.), The EU and Its Values in the Neighbourhood (Routledge 2016) 145.
S. Ganty, L’intégration des citoyens européens et des ressortissants de pays tiers en droit de l’UE.
Critique d’une intégration choisie, Larcier 2021.
EP FRONTEX Scrutiny Working Group (FSWG) was appointed by the Committee on Civil
Liberties, Justice and Home Affairs. The Group convened to deal with the alleged chronic
violation of fundamental rights of asylum seekers by the agency. Cf. Ian Urbina, ‘The Secretive
Prisons that Keep Migrants out of Europe’ The New Yorker (6 December 2021).
S. Ganty, ‘Silence Is Not (Always) Golden: A Criticism of the ECJ’s Approach towards
Integration Conditions for Family Reuniﬁcation’ (2021) 23(2) European Journal of Migration
and Law 176.
A. Favell, ‘Integration: Twelve Propositions after Schinkel’ (2019) 21 Journal of Comparative
Migration Studies 1; D. Kochenov, Mevrouw de Jong Gaat Eten: EU Citizenship and the
Culture of Prejudice, EUI Working Paper, EUI RSCAS, 2011/06.
A. Williams, The Ethos of Europe (Cambridge University Press 2009) Chapter 2.
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illustration of just how bad this situation is: the fact that it exists, or the fact that
it was thought to be a good idea.19
Against the above backdrop, this contribution focuses on the link between
the rule of law and migration in the particularly poisonous context of democratic and rule of law backsliding in the EU.20 Our analysis draws on the
Hungarian case study,21 where overall institutional changes introduced since
2010 have led to the establishment of a regime described as ‘illiberal’ by some
and as ‘authoritarian’ by others.22 We argue that Hungarian asylum policy is
essentially designed with one key goal in mind: to deprive people of the right
to seek asylum in breach of the international obligations of Hungary and of
EU law. Introduced in response to the ‘migration crisis’ in 2015, it was a direct
result of the broader process of rule of law backsliding. The Hungarian case
study proves that the unresolved rule of law backsliding ﬂourishing in some
EU Member States affects both the practical implementation of EU basic
values (e.g. solidarity) and the proper functioning of the EU policies (e.g.
asylum policy).
Our hypothesis is that the rule of law is not secured sufﬁciently, either in
the EU or by the EU, causing all concerned to lose face: EU values deserve
better. Given how much the basic values of the EU, and especially the rule of
law, are intertwined with the functioning of EU policies, we argue that
reinforcement of the rule of law broadly conceived needs to be a part of the
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M. Peel, ‘EU Commission Faces Showdown over “European Way of Life” Job’, 11 September
2019 www.ft.com/content/1c3ab880-d492-11e9-a0bd-ab8ec6435630; D. Herszenhorn and M. de
La Baume, ‘Outrage over “Protecting Our European Way of Life’ Job Title” Politico
11 September 2019, www.politico.eu/article/outrage-over-protecting-our-european-way-of-lifejob-title/; S. in ’t Veld, Threat to ‘European Way of Life’ Is Not Migrants. It’s Populists,
Politico 12 September 2019, www.politico.eu/article/populist-threat-to-european-way-of-lifesophie-int-veld-ursula-von-der-leyen/.
L. Pech and K.L. Scheppele, ‘Illiberalism Within: Rule of Law Backsliding in the EU’ (2017)
Cambridge Yearbook of European Legal Studies 19, 3–47.
See also Chapter 8 in this volume. Cf. B. Nagy, ‘Investment Migration and Corruption: The
Case of Hungary’ in D. Kochenov and K. Surak (eds), Citizenship and Residence Sales:
Rethinking the Boundaries of (Cambridge University Press 2022 (forthcoming)).
‘Ten Million EU Citizens Now Live under Authoritarian Rule’. K. Roth, Stopping the
Authoritarian Rot in Europe, EUObserver 23 April 2020, https://euobserver.com/opinion/
148147; K. Kovács, and K.L. Scheppele, ‘The Fragility of an Independent Judiciary: Lessons
from Hungary and Poland and the European Union’ (2018) 51 Communist and PostCommunist Studies 189; Z. Szente, ‘Challenging the Basic Values – Problems in the Rule of
Law in Hungary and the Failure of the EU to Tackle Them’ in A. Jakab and D. Kochenov
(eds.) The Enforcement of EU Law and Values: Ensuring Member States’ Compliance
(Cambridge University Press 2017); Gábor Halmai, Illiberalism in East-Central Europe, EUI
Department of Law Research Paper No. 2019/05.
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answer to the ‘migration crisis’ in the EU. Any substandard response in the
ﬁeld of the rule of law leads to deterioration of migrants’ rights and vice versa:
anti-migration rhetoric and politics help entrench attacks on the rule of law in
the backsliding Member States of the Union. Crucially, embracing a systemic
connection between the responses to the two interrelated ‘crises’ should
become a priority both at the EU and at the Member State level.

7.2 the status of values in the eu legal system
The amendments introduced into the Treaties in the 1990s strengthened the
visibility, status and the role of values, such as democracy, fundamental rights
and rule of law, building on their antecedents, lingering among the unwritten
principles and informal resources of the acquis.23 At least on paper and as
inspirational ideals, full compliance with the acquis at that time still had little
to do, strictly legally speaking, with compliance with ‘values’24 – hence the
need for the ‘Copenhagen political criteria’ in the context of recent enlargement preparations.25 The aftermath of enlargement proved that their practical
implementation faces numerous legal and political obstacles.
Despite the fact that the Rule of Law is closely linked with the development
of the European Communities as conﬁrmed on numerous occasions in the
case law of the Court of Justice,26 the Member States tend to question its
status, justiciability, meaning and function.27 This questioning is not always
without merit, given the complexity of the multilevel system of European
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D. Kochenov, ‘EU Enlargement Law: History and Recent Developments: Treaty – Custom
Concubinage?’ (2005) 9(6) European Integration online Papers (EIoP) 1; M. Klamert and D.
Kochenov, ‘Article 2’ in M. Kellerbauer, M. Klamert and J. Tomkin (eds.) Commentary on the
EU Treaties and the Charter of Fundamental Rights (Oxford University Press) 23–30.
D. Kochenov, ‘The Acquis and Its Principles. The Enforcement of the “Law” versus the
Enforcement of “Values” in the EU’ in András Jakab and Dimitry Kochenov (eds.), The
Enforcement of EU Law and Values: Ensuring Member States’ Compliance (Oxford
University Press 2017) 9–27.
C. Hilion, EU Enlargement. A Legal Approach (Hart Publishing 2004); D. Kochenov, EU
Enlargement and the Failure of Conditionality: Pre-accession Conditionality in the Fields of
Democracy and the Rule of Law (Kluwer Law International 2008).
Thomas von Danwitz, ‘The Rule of Law in the Recent Jurisprudence of the ECJ’ (2014) 14(5)
Fordham International Law Journal 1340.
J. Grogan, L. Pech et al, ‘Unity and Diversity in National Understandings of the Rule of Law in
the EU’ RECONNECT Deliverable 7.1., April 2020, https://reconnect-europe.eu/wp-content/
uploads/2020/05/D7.1-1.pdf; Paul Blokker et al, ‘The Democracy and Rule of Law Crises in the
European Union and Its Member States’ RECONNECT Deliverable 14.1., April 2021, https://
reconnect-europe.eu/wp-content/uploads/2021/04/D14.1.pdf.
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constitutionalism.28 That said, Laurent Pech managed to demonstrate quite
convincingly that even the occasional differences in the articulation of its
meaning notwithstanding,29 the wholesome core of the rule of law is unquestionably sound.30
It is thus not the ‘meaning game’ that we need to riddle, when the EU’s rule
of law problems come to be illuminated. Rather, there seem to be two aspects
of the rule of law crisis. The ﬁrst is that some Member States deliberately
undermine the existing system of checks and balances which allows the
governments in power to amend and/or abuse the existing rules in order to
remain in power, no matter what, through harnessing the apparatus of the
state.31 The second aspect of the crisis consists in the fact that the European
Union has been rather anæmic in its attempts to counteract rule of law
backsliding in the Member States.32 Such an approach undermines the
principle of the rule of law understood as a foundation of the EU and does
not ensure that the Union is truly composed of rule of law-abiding democracies respecting human rights. Despite being codiﬁed in primary EU law,
fundamental rights have enjoyed limited scope of application,33 since they
are addressed to the Member States only when they are implementing Union
law. Furthermore, the veriﬁcation of their practical implementation by
Member States is limited due to the principle of mutual trust between EU
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G. Palombella, ‘Beyond Legality – Before Democracy: Rule of law Caveats in the EU TwoLevel System’ in C. Closa and D. Kochenov (eds.), Reinforcing Rule of Law Oversight in the
European Union (Cambridge University Press 2016), 36–58. We refer to multilevel
constitutionalism as discussed and deﬁned by I. Pernice. See I. Pernice, ‘Multilevel
Constitutionalism and the Crisis of Democracy in Europe’ (2015) 11(3) European
Constitutional Law Review 541.
E.g. L. Pech, ‘Promoting the Rule of Law Abroad: on the EU’s Limited Contribution to the
Shaping of an International Understanding of the Rule of Law’ in D. Kochenov and F.
Amtenbrink (eds.), The European Union’s Shaping of the International Legal Order
(Cambridge University Press 2014) 108.
L. Pech, ‘The Rule of Law as a Constitutional Principle of the European Union’ Jean Monnet
Working Paper 04/09; L. Pech, J. Grogan et al, ‘Unity and Diversity in National
Understandings of the Rule of Law in the EU’ RECONNECT Deliverable 7.1, April 2020,
https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.1–1.pdf.
L. Pech and K.L. Scheppele, ‘Illiberalism Within: Rule of Law Backsliding in the EU’ (2017)
Cambridge Yearbook of European Legal Studies 19. For a detailed case study, see W. Sadurski,
Polish Constitutional Breakdown (Oxford University Press 2019).
For a detailed account and further literature, see e.g. K. L. Scheppele, D. Kochenov and B.
Grabowska-Moroz, ‘EU Values Are Law, After All: Enforcing EU Values through Systemic
Infringement Actions by the European Commission and the Member States of the European
Union’ (2020) 39 Yearbook of European Law 3.
See Article 51 of the Charter.
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Member States and the principle of autonomy of EU law.34 The Charter of
Fundamental Rights guarantees the right to asylum in a scope provided for by
the Geneva Convention and in accordance with the EU Treaties.35 In this
sense attempts to limit the right to asylum are not only about violations of EU
law, but also, signiﬁcantly, about undermining globally recognised human
rights instruments. From this perspective, the ‘migration crisis’ (also described
as a ‘refugee crisis’ or ‘asylum crisis’) can be considered as a crisis of fundamental rights protection in the EU. From the institutional perspective it is ‘a
crisis of the CEAS’.36
EU integration has been facing numerous challenges in the recent years,
some of which have been described as ‘crises’, while others – as ‘deﬁcits’.37
Such crises-deﬁcits result in a situation in which the law is both contested –
for good or bad reasons – and disapplied – again, for good or bad reasons. The
Dublin Regulation, which is famously ﬂawed, does not work in practice,
leaving the problems it purported to alleviate unresolved, while unquestionably remaining ‘law’. Article 7 TEU, similarly, fails to protect, not only against
authoritarian turns – but also against the undermining of legal rules.38 There
is also an important ‘populist element’ present in both cases.39 This concerns
both anti-elitism – and this includes rallying against courts and judges in the
name of ‘democracy’ pursuing the goal of undermining judicial independence; and anti-otherness, targeting today not only ‘illegal immigrants’ – but
also EU citizens with immigrant background in their family histories. How
else does one protect ‘our European way of life’? The worse off here are the
most vulnerable – the refugees. ‘Democratic’ ﬁghting for ‘our way of life’ can
thus build on the dismantlement of the rule of law with anti-refugee
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Opinion 2/13. Mutual trust based on the presumption of general adherence to the values where
only the trust, but not the actual adherence is enforced is highly problematic. See
D. Kochenov, ‘EU Law without the Rule of Law: Is the Veneration of Autonomy Worth It?’
(2015) 34 Yearbook of European Law 88.
Lock, T. ‘Article 18 of the Charter of Fundamental Rights’ in M. Kellerbauer, M. Klamert and
J. Tomkin (eds). Commentary on the EU Treaties and the Charter of Fundamental Rights
(Oxford University Press 2019) 2155.
A. Niemann and N. Zaun, ‘EU Refugee Policies and Politics in Times of Crisis: Theoretical
and Empirical Perspectives’ (2018) 56(1) Journal of Common Market Studies 3.
E.g. D. Kochenov, G. de Búrca and A. Williams (eds), Europe’s Justice Deﬁcit? (Hart
Publishing 2015).
B. Bugarič, ‘Protecting Democracy Inside the EU: On Article 7 and the Hungarian Turn to
Authoritarianism’ in C. Closa and D. Kochenov (eds), Reinforcing Rule of Law Oversight in the
European Union (Cambridge University Press 2016) 82–102.
Cf. D. Kochenov and B. Grabowska-Moroz, ‘Constitutional Populism versus EU Law:
A Much More Complex Story than You Imagined’ in M. Krygier, A. Czarnota, and
W. Sadurski (eds), Populism and the Rule of Law (Cambridge University Press 2021).
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sentiments as the main driver deployed by the backsliding governments and
gradually transferred to the European discourse and practice. Both the failure
to tackle the problems of the dysfunctional Dublin system and the creation of
the Commission Vice-Presidentship focused on the ‘European way of life’ are
thus parts of the same anti-rule of law populist drive, which saw Hungary and
Poland in a free fall in all the democracy and rule of law indexes. The ‘will of
the people’, sometimes expressed via a referendum,40 is frequently one of the
main instruments in the re-charting of law and politics along anti-rule of law
and anti-immigrant lines. The two emerged in ‘our European way of life’ as
two sides of the same coin, and both levels of government – supranational and
national – are to blame. Furthermore, the populist critique of human rights
also refers to the ‘people’, arguing that the ‘human rights project’ has given up
on this mission and has started to serve particular groups and promote
particular agendas.41 Such rhetoric directly undermines pluralism, a foundational value in the EU project.42 Lastly, it goes without saying that the
challenges described above erode the core fabric of which EU law is woven:
the principle of mutual trust.43

7.3 when rule of law backsliding meets ‘migration
crisis’: hungarian asylum law before the court of justice
Commissioner Viviane Reding, when discussing the ‘rule of law crisis’ in 2013,
referred to three examples: ‘the Roma crisis in France in summer 2010; the
Hungarian crisis that started at the end of 2011; and the Romanian rule of law
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E.g., When discussing EU-Turkey deal Viktor Orbán stated that ‘we cannot make decisions
over people’s heads, that change their lives and that of future generations’ (C. Kroet, ‘Viktor
Orbán says EU-Turkey deal is “an illusion”’ Politico 25 February 2016, www.politico.eu/article/
viktor-orban-says-eu-turkey-deal-is-an-illusion-hungary-germany-merkel-summit/).
P. Blokker, ‘Populist Counter-Constitutionalism, Conservatism, and Legal Fundamentalism’
(2019) 15 European Constitutional Law Review 518; D. Adamski, ‘The Social Contract of
Democratic Backsliding in the “New EU” Countries’ (2019) 56 Common Market Law
Review 623; V. Bílková, ‘Populism and Human Rights’ (2018), Netherlands Yearbook of
International Law 161.
Ironically, anti-pluralism and nationalist preferences can actually produce pluralist results, as is
illustrated by the regulation of citizenship in Europe: D. Kochenov and J. Lindeboom,
‘Pluralism through Its Denial: The Success of EU Citizenship’ in G. Davies and M. Avbelj
(eds.) Research Handbook on Legal Pluralism and EU Law (Edward Elgar 2018).
C. Rizcallah, Le principe de conﬁance mutuelle en droit de l’Union européenne. Un principe
essentiel à l’épreuve d’une crise de valeurs, Larcier 2020.
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crisis in the summer of 2012’.44 After ten years the Hungarian crisis has led to
the establishment of the ﬁrst autocracy in the European Union – a ‘Partly
Free’ EU Member State.45 Institutional arrangements undertaken by the
government in Hungary since 2010 have strengthened the executive against
any independent entity. Such an institutional, procedural and political shift
allowed the government to introduce numerous policies directly affecting
fundamental rights and freedoms – freedom of association, academic freedom,
and right to asylum.46
There are no effective checks and balances which would control and
supervise whether a policy is reasonable, effective or acceptable in the light
of Constitution, international law or the moral values of a given society. Using
the ‘migration crisis’ to ramp up populist sentiments, the Hungarian government introduced an asylum policy which de facto limited the right to asylum
to a degree where there could be no such right in practice. The populist
othering game went as far as the criminalisation of those ‘assisting migrants’
and large-scale PR campaigns against the ﬁgures criticising the government,
from George Soros, the founder of the CEU, to key ﬁgures at the European
Commission.47 ‘Othering’ is popular and can become a banner under which
the rule of law is destroyed.
A barbed-wire fence was erected along the country’s southern border;
crossing the border fence became a criminal act; two transit zones were
established, where people were kept without any ‘detention order’; the courts’

44
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Viviane Reding, Speech: The EU and the Rule of Law – What next?, 4 September 2013,
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_13_677.
Freedom in the World 2019. Democracy in Retreat, Freedom House: https://freedomhouse
.org/report/freedom-world/2019/democracy-retreat.
European Parliament resolution of 12 September 2018 on a proposal calling on the Council to
determine, pursuant to Article 7(1) of the Treaty on European Union, the existence of a clear
risk of a serious breach by Hungary of the values on which the Union is founded (2017/2131
(INL)).
‘Stop Soros’ started with coordinated media campaign (see Judith Mischke, George Soros
accuses Hungary of ‘anti-Semitic’ attack campaign, Politico 20 November 2017), followed by
the publication of a draft law on NGOs providing support to asylum seekers (see K. Than,
Hungary submits anti-immigration ‘Stop Soros’ bill to parliament, Reuters 14 February 2018,
www.reuters.com/article/us-hungary-soros-law/hungary-submits-anti-immigration-stop-sorosbill-to-parliament-idUSKCN1FY1JE) and a new law on higher education, which primarily
targeted the status of the Central European University, established and ﬁnanced by G. Soros.
Finally, ‘Stop Soros’ campaign covered also President of the European Commission, JeanClaude Juncker (see L. Bayer, Hungary Launches Campaign Targeting Jean-Claude
Juncker, Politico 18 February 2019, www.politico.eu/article/hungary-launches-campaigntargeting-jean-claude-juncker-george-soros/). Legislation adopted as a part of ‘Stop Soros’
resulted in infringement actions: C-78/18 (Lex NGO), C-821/19 and C-66/18 (Lex CEU).
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competences were limited;48 a ‘pushback’ policy was implemented; since
2018 all asylum applications were automatically declared inadmissible if the
applicant had transited Serbia;49 and ﬁnally, as mentioned above, providing
assistance to asylum-seekers also became a criminal act. In 2016 alone, the
Hungarian government spent approximately twenty-eight million euros on its
large-scale xenophobic anti-immigrant campaign.50 In October 2018 a referendum was held in Hungary in which the Hungarians were asked ‘Do you
want the European Union to prescribe the mandatory settlement of nonHungarian citizens in Hungary without the consent of the National
Assembly?’ Despite the low turnout, Viktor Orbán announced that
‘Hungarians decided that only we Hungarians can decide with whom we
want to live’.51
The very idea of migration, especially ‘non-Western’ migration, came to be
immensely politicised. The politicisation of migration52 diagnosed in numerous Member States, was a result of the polarisation of attitudes towards EU
migration policy,53 and without any doubt was also a reaction to the very
essence of what the EU has stood for from its inception: a Union in which the
internal market is the main objective and the core element of achieving it is
open internal borders and the strict enforcement of the principle of nondiscrimination on the basis of nationality. Unthinkable elsewhere in the
world, given the nationality’s main function – it would be absurd to claim
that any of the Member States enjoys any control over its borders or its
population.54 No nationalist would like this, of course, and Orbán has been
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very skilful in riding the wave of hate he fuelled in full knowledge of the
outright nihilistic, at least legally speaking, nature of his referendum, combined with all the PR activity: by joining the EU, Hungary had surrendered
the right, precisely, to determine essentially who will inhabit its territory.55
The law was thus not on the ‘othering’ populists’ side.
Would it be surprising, then, that the ofﬁcially endorsed and madly serialised narrative offered by the Hungarian government rests heavily on creating a
link between ‘rule of law’ and ‘migration’ – suggesting that criticism based on
‘rule of law’ aims at forcing Hungary to ‘let illegal migrants in’,56 and as a
result the procedure initiated under Article 7 TEU, constitutes a ‘revenge
campaign of the pro-migration elite’.57 Insofar as the EU is bound to ensure
that its law’s claim to supremacy succeeds58 and that an effective right of
asylum is indeed provided in the EU – however ﬂawed its problematic legal
framework may be on the subject59 – Orbán’s propaganda has thus got several
key points about the nature of the EU right. Indeed, Hungary cannot in the
majority of cases decide who will live in Hungary and yes, it is against the law
to try to do so without taking EU legal instruments fully into account.
The second point that the Orbán propaganda machine got across relates to
the criticism of ‘migration’ per se, which is presented as a threat to Hungary,60
resulting in the ‘securitisation’ of migration61 and the humiliation of migrants.
55

56

57

58

59

60

61

D. Kochenov, ‘Rounding Up the Circle: The Mutation of Member States’ Nationalities under
Pressure from EU Citizenship’ EUI RSCAS Working Paper 2010/23.
F. Kaszás, ‘Hungarian Gov’t Has Few Allies in Fight against Rule of Law Criteria’ https://
hungarytoday.hu/orban-hungary-argument-rule-of-law-allies/. The Prime Minister said that
‘those who protect their borders and their countries from migration are no longer considered
by Brussels to be rule-governed states’.
E. Zalan, ‘Hungary Claims EU “Witch-Hunt” Over Rule of Law Hearing’ EUObserver
Brussels, 17 September 2019. Minister Varga said that ‘the pro-migration liberal elite
continued to repeat the same baseless, untruthful, unfounded accusations that are echoed in
the liberal, mostly western European media’. See also, Z. Kovács, ‘This Is How “Rule of Law”
became a Weapon against Countries That Oppose Migration’ 20 November 2020, http://
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Hungary is not alone here – take the UK62 or Denmark63 as other examples –
but Hungary is notorious for bringing this basic point to an extreme. For
Fidesz, the crux of the matter is not even ‘Britishness’ or ‘the knowledge of the
Danish language and culture’: any act of migration by ‘non-Western’ ‘others’ is
presented in the ofﬁcial narrative as a direct threat to ‘Christian values’ – never
mind the religion of the migrants – thus justifying the rhetorical need of
protecting these values.64 The only value enjoying protection here is boring
old racism – not an atypical stance in the contemporary ‘West’ of the passport
apartheid,65 but probably somewhat more clearly articulated in Hungary than,
say, Denmark, and thus a little bit more obnoxious. Orbán even employs the
term ‘Christian democracy’ to describe a regime which he used to name
‘illiberal democracy’.66 This description of course advanced despite the fact
that the functioning of Hungarian ‘transit zones’ can hardly be linked to any
‘Christian standard’,67 not to mention the fact that Hungarian ‘democracy’, to
quote András Sajó’s brilliant recent account, is ‘Ruling by Cheating’.68
The anti-migration policy adopted by the Hungarian government since
2015 became the subject of numerous infringement actions initiated by the
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M. Karnitschnig, ‘Orbán Says Migrants Threaten “Christian” Europe’, Politico Europe,
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European Commission. The ﬁrst concerned the opposition to fulﬁl the
relocation plan adopted in 2015 as a part of the ‘European Agenda on
Migration’.69 The aim of the relocation programme was to support Greece
and Italy and relocate almost 1,600,000 refugees to other Member States. The
programme operated on the basis of two Council decisions70 which were
challenged by the Czech Republic and Hungary71 before the Court of
Justice.72 One reason for the reluctant response to EU initiatives, such as
the relocation scheme in many EU countries, has been the rise of nationalistic
populist parties in national elections in several EU Member States.73 In the
proceedings before the Court, the Polish government argued, for example,
that the relocation scheme was disproportionate with respect to states that are
‘virtually ethnically homogeneous, like Poland’ and ‘whose populations are
different, from a cultural and linguistic point of view, from the migrants to be
relocated on their territory’.74 The Court’s ruling, which dismissed this
reasoning, was seen as a milestone since solidarity and burden-sharing were
framed for the ﬁrst time as obligations, rather than as discretionary.75
Following the unsuccessful challenge of legality of the relocation scheme,
Hungary (alongside Poland and the Czech Republic) faced proceedings
regarding their failure to fulﬁl obligations under the relocation decisions.76
Hungary, Poland and the Czech Republic argued that their actions – refusal

69

70
71

72

73

74

75

76

European Commission, Communication to the European Parliament, the European Council
and the Council. Managing the refugee crisis: immediate operational, budgetary and legal
measures under the European Agenda on Migration, Brussels, 23.9.2015, COM(2015) 490 ﬁnal.
The European Agenda for Migration mentioned numerous actions, such as hotspot system
(ﬁltering people and categorising them as asylum seekers or ‘economic migrants’), a relocation
mechanism, and external deals (e.g. with Turkey and Libya).
Council Decision (EU) 2015/1523 and Council Decision (EU) 2015/1601).
K. Groenendijk, B. Nagy, Hungary’s Appeal against Relocation to the CJEU: Upfront Attack or
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(2018) Journal of Inter-Regional Studies: Regional and Global Perspective 40; Katri Gadd,
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Policies, RECONNECT Working Paper 13.2, 31.
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B. de Witte and E. Tsourdi, ‘Confrontation on Relocation – The Court of Justice Endorses the
Emergency Scheme for Compulsory Relocation of Asylum Seekers within the European
Union (2017) 55(5) Common Market Law Review 1493.
Joined Cases C-715/17, C-718/17 and C-719/17, Commission v. Poland.

https://doi.org/10.1017/9781009040396.011 Published online by Cambridge University Press

200

Barbara Grabowska-Moroz and Dimitry Vladimirovich Kochenov

to accept refugees under the relocation scheme – were justiﬁed due to the
ineffectiveness of the scheme and the need to safeguard internal security. The
governments argued that such ‘withdrawal’ from the realm of legal obligations
directly binding on them was acceptable in the light of Article 72 TFEU,
which speciﬁes that ‘This Title shall not affect the exercise of the responsibilities incumbent upon Member States with regard to the maintenance of
law and order and the safeguarding of internal security’. The Court disagreed
with this argument and underlined that Article 72 TFEU must be interpreted
strictly77 and ‘cannot be read in such a way as to confer on Member States the
power to depart from the provisions of the Treaty based on no more than
reliance on those responsibilities’.78 It further underlined that Member States
cannot rely on their ‘unilateral assessment’ to avoid their obligations.79 This
was in particular due to the binding nature of the Decisions and from the
perspective of their aim – solidarity, ﬁnding that ‘in a European Union based
on the rule of law, acts of the institutions enjoy a presumption of lawfulness’.80
Advocate General Sharpston was as simple on this matter as she was clear:
‘respect for the rule of law implies compliance with one’s legal obligations’.81
She added that ‘solidarity is the lifeblood of the European project’, which
‘requires one to shoulder collective responsibilities and (yes) burdens to
further the common good’.82
There is also an important ‘political aspect’ to the relocation story – that
‘consensus in the EU has to be formed on the political level’,83 to forestall
legal challenges of its crucial elements. The media reported that outside the
legal proceedings, it was being suggested that the relocation decisions themselves, rather than the lawless behaviour of the recalcitrant Member States,
were the ‘original sin’ that broke trust between the Commission and Eastern
and Central European governments.84 The lack of an actual will to cooperate
and genuinely act in solidarity with other EU Member States is seen as one of
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the reasons why the relocation system failed.85 This legal ﬁght reinforced the
position of the ‘anti-immigrant’ leaders at home: connecting the destruction of
the rule of law with anti-immigration policies has seemingly paid off.86
The main elements of the new asylum policy were subject of the second
infringement procedure against Hungary, initiated already in 2015, but did not
reach the Court until 2018.87 The case covered the most disturbing elements
of the ‘asylum procedures’ applied in two ‘transit zones’. Access to the asylum
procedure was ‘systematically and drastically’ limited,88 which was found to be
incompatible with Article 6(1) of Directive 2013/32. The obligation to remain
in the transit zones (surrounded by a high fence and barbed wire) was
recognised as ‘detention’,89 which had not been ordered on a case-by-case
basis90 and was thus contrary to numerous provisions of Directive 2013/32.91
The Court also found that the so called pushback policies violated EU law.
However, according to the Hungarian Helsinki Committee, the policy is still
in use.92 As a result FRONTEX – an EU agency currently under EP investigation for, precisely, pushbacks elsewhere – decided to suspend operations in
Hungary.93 This is a puzzling decision, given the growing evidence of
FRONTEX’s own involvement in pushbacks and harassment, in attempts to
prevent the effective protection of rights.
The third infringement action deals with the legislation that criminalises
organising activities with a view to ‘enabling asylum proceedings to be brought
in Hungary by a person who is not persecuted in his or her country of
nationality, country of habitual residence or any other country via which he
or she arrived [. . .] or who does not have a well-founded fear of direct
persecution’. The Commission argued that such legislation violates EU law
and in 2019 brought the infringement case to the Court.94 The Opinion in this
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case was delivered by ‘AG’ Rantos.95 He found that the Hungarian government had breached EU law96 by criminalising activities designed to enable
asylum proceedings to be brought by persons who do not meet the criteria for
the granting international protection established by national law.97 The
Hungarian authorities argued that the challenged provision of domestic law
must be interpreted in light of the clariﬁcation provided by the Hungarian
Constitutional Court, which had ruled that the provision ‘does not penalise
negligent conduct, but exclusively acts which are committed deliberately’.98 It
is, however, up to the authorities to decide whether the action meets the
criteria of being ‘deliberate’. The Greek gentleman wrote that ‘in any event,
criminalising assistance provided to applicants for international protection
could have a particularly signiﬁcant deterrent effect on all persons or organisations who, knowingly, try to promote a change in legislation or a more ﬂexible
interpretation of national law, or even claim that the relevant national law is
incompatible with EU law’.99 As a result, the challenged provision ‘de facto
prevents or, at the very least, signiﬁcantly restricts any activity providing
assistance to applicants for international protection carried out by persons or
organisations.’100 The above ﬁnding seems to be even more evident if the
analysis is concentrated on the asylum seeker directly. As Advocate General
Sharpston underlined in her Shadow Opinion in the case of H.A.,101 dealing

95

Mr Rantos was appointed to the position of AG by the Member States notwithstanding the
lack of a vacancy and as a result, as per the decision of the Vice President of the Court of
Justice, that such an action of the Member States as masters of the Treaties was not reviewable
by the Court of Justice. The tenure of Advocate General Sharpston was consequently
terminated in direct breach of the Treaties and the Statute of the Court as well as of the
Court’s newly minted case law on the importance of judicial irremovability and independence.
For a detailed analysis of the case and judicial challenges of this decision, see D. Kochenov
and G. Butler, ‘The Independence of the Court of Justice of the European Union: Unchecked
Member States’ Power after the Sharpston Affair’ (2022) 28 European Law Journal. By
supporting the attack of the Member States on its own independence the Court has
seemingly opened a Pandora’s box, since ECtHR case law on the matter is unequivocal,
especially following the seminal decision in Xero Flor: a body containing usurpers appointed to
the bench in the absence of a vacancy is not a court or tribunal established by law.
96
E.g., provisions of Directive 2013/32 on common procedures for granting and withdrawing
international protection and Directive 2013/33/EU on standards for the reception of applicants
for international protection.
97
Opinion of 25 February 2021, Commission v. Hungary, Case C-821/19.
98
Ibid., para. 33.
99
Ibid., para. 36.
100
Ibid., para. 44.
101
Case C-194/19.

https://doi.org/10.1017/9781009040396.011 Published online by Cambridge University Press

EU Rule of Law in the Context of the ‘Migration Crisis’

203

with the Dublin system, ‘[a]n applicant for international protection is not a
statistic. He or she is a human being, who has the right to be treated fairly and
with dignity’.102 Limiting access to legal assistance renders meaningless the
right to be treated fairly.
All the hard work of the Court of Justice, including the infringement
actions and preliminary rulings in response to the requests from the
Hungarian courts quite expectedly failed to produce any major policy shifts
on the ground: Hungary remains closed to refugees. As a result of preliminary
references, however, the Court acquired a chance to rule on the main
elements of the Hungarian asylum law before the infringement actions conﬁrmed those ﬁndings.103 Consider transit zones – the Court in FMS had
already found in May 2020 that placement in transit zones amounted to
unlawful detention.104 The Government criticised the ruling as ‘dangerous’,
arguing that it ‘poses a security risk to all of Europe’,105 but also decided to
close the transit zones in May 2020.106 It shows, ﬁrst and foremost, how
important the time factor is in the decision-making process of the European
Commission – the guardian of the Treaties – regarding initiating infringement
actions against Member States. Second, the role of the independent domestic
courts, indispensable actors in guaranteeing rule of law standards, cannot be
overstated, especially in the context of asylum cases.

7.4 why solving the ‘migration crisis’ requires
eu rule of law resilience
It is well known that the existing EU asylum legal framework does not
constitute an effective tool to ensure that the fundamental rights of all those
concerned are safeguarded. Indeed, it has been abundantly conﬁrmed that the
102
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Dublin Regulation does not produce such results,107 which constitutes a huge
challenge for the rule of law. It is a result of two constitutional problems with
the rule of law in the European Union. The ﬁrst is a ‘design problem’ which
amounts to the fact that the rule of law is not really an EU institutional
ideal.108 Later claims notwithstanding, it was not a foundational value and
its understanding is often limited to the requirement of legality. The
jurisdictio–gubernaculum divide is missing in the EU legal system.109 This
all led to a situation where Article 2 TEU tends not to be regarded – mistakenly in our view – as part of the ordinary EU acquis.110 The second issue is a
‘functionality problem’ – the inability to enforce EU values effectively, neither
politically nor legally.111 This is notwithstanding the overwhelming progress
made over recent years in the area of the rule of law, especially by the Court of
Justice.112 The existing tools have been ineffective in the face of all the
deliberate attempts to undermine checks and balances in some EU Member
States. Interestingly enough, similar design and enforcement shortcomings
have also been highlighted with regard to the ‘migration crisis.’113 In short, on
top of the Hungarian mockery of the law described above, it is fundamental to
realise that the rule of law and migration contexts are also intertwined because
the EU law in question is absolutely inadequate and – which could be even
worse for our purposes – its rigorous enforcement could be presented as much
of a threat to the rule of law and the protection of fundamental rights as
breaking it.
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The EU actions, including infringement actions and Article 7 TEU procedure, did not solve the rule of law backsliding in Hungary. Dismantlement
of the checks and balances gave the public authorities a broad discretion
regarding public policies, including protection of fundamental rights and the
right to asylum. As a result, the Commission had to initiate numerous
infringements regarding violations of EU asylum law, dealing with such basic
issues as access to asylum procedure or access to legal assistance. In our
opinion such basic violations of the right to asylum would not have been
introduced if the rule of law backsliding was tackled effectively in Hungary.
Despite the Commission’s small juridical victories, the infringement actions
did not change the essence of the Hungarian asylum policy, which makes
seeking asylum in Hungary highly challenging, especially for the
Mediterranean route migrants. In other words, we are dealing with yet another
instance of what we have characterised elsewhere as ‘losing by winning’,
writing with Kim Scheppele.114 The Commission’s Court victories change
absolutely nothing at the systemic level. Worse still, given the shortcomings of
the Dublin system, ideal compliance with EU law would be prone to producing chronic violations of the right to seek asylum – we will turn to this point
below. Such a ‘vicious circle’ shows that solving ‘migration crisis’ is directly
linked with the need to handle the rule of law backsliding in EU Member
States, as well as addressing the justice deﬁcit and other ﬂaws plaguing EU law
at the supranational level.
It goes without saying that the inability of the EU to address rule of law
backsliding is only one side of the coin. The second, once again, is that EU
law per se does not offer the basic rule of law standards required to guarantee
asylum rights. The so-called EU-Turkey deal, one of the main tools aimed at
dealing with the ‘migration crisis’, provides an interesting example of such EU
rule of law shortcomings. The deal was reached in 2016 and aimed at limiting
the number of people seeking asylum who reached the EU Member States
from the Mediterranean area.115 It was a part of the EU Migration Agenda.116
According to the agreement all new irregular migrants crossing from Turkey
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into the Greek islands from 20 March 2016 would be returned to Turkey.117 In
return the EU distributed 3 billion euros to the Facility for Refugees in
Turkey. The focus of criticism of the deal was the danger of human rights
abuses in Turkey.118 In 2017 an annulment action was brought to the General
Court by three persons who had travelled from Turkey to Greece, where they
submitted applications for asylum. Under the EU-Turkey deal they could be
returned to Turkey if their applications for asylum were rejected. They argued
that the EU-Turkey deal is an international agreement that the European
Council, as an institution acting in the name of the EU, concluded with the
Republic of Turkey. The obvious unstated objective of such agreement is to
annihilate the right to seek asylum in the EU. The General Court, however,
ruled that it lacks jurisdiction to hear and determine these actions under
Article 263 TFEU, reaching the conclusion that it was not the EU but its
Member States which conducted negotiations with Turkey and the Court did
not have jurisdiction to rule on the lawfulness of an international agreement
concluded by the Member States.119 The Court of Justice dismissed120 the
appeals after ﬁnding them ‘incoherent’,121 ‘worded in a vague and ambiguous
manner’,122 ‘lacking any coherent structure’.123 Switching off the fundamental
rights guaranteed in EU and international law in direct breach of what both
these legal orders purport to guarantee is thus absolutely ﬁne in the EU system
of the rule of law, freeing the Member States to demonise asylum seekers,
view them as a threat and are unwilling to adhere to the really quite low
standard of protection guaranteed by EU and international law. The desire of
the Member States not to honour clear obligations is the law, as the world has
learned from the Court’s engagement with the EU-Turkey deal.
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The apparent supranational rule of law problems were further exacerbated
by the positions adopted by the institutions in the context of this litigation. The
EU institutions denied before the General Court that they participated in
signing the agreement with Turkey despite the wording of the press release,
which referred to the ‘EU-Turkey Statement’. The EU has done all it could to
hide a mass assault on the rights of asylum seekers that it had orchestrated
behind truly ingenious and ﬂimsy excuses, amplifying serious concerns about
the accountability of the European Union institutions and the Union as a
whole.124 Approached from this vantage point, Orbán’s government in
Hungary is a model pupil in the EU’s school of values with the only difference
being that it does not claim that ‘it was not Hungary’ that built a barbed-wire
fence and engaged in the systematic abuse of asylum seekers to void their
rights of any content. The EU is seeking the same results, but under the
juvenile banner that ‘it was not me’. An international agreement reached
outside the legal framework required by the Treaties, affecting fundamental
rights and freedoms to the point of de facto threatening to eliminate them, and
remaining outside the jurisdiction of the Court, constitutes a huge challenge
to the idea that the rule of law is a foundational value of the EU: just another
example of how mythical the fable of the completeness of the system of legal
remedies in the EU is. Numerous examples beyond Turkey prove the same
point: paying Libyan thugs to enslave people for ransom with the use of EU
intelligence as the New Yorker reported is also “our way of life”. It is thus
beyond any doubt that the problematic tandem of waning rule of law and
migrants’ rights deterioration is not merely acute in the context of the analysis
of the situation in the backsliding EU Member States, but it should also be
taken seriously when considering the supranational level.
The image of the EU emerging in this context is directly opposite to the
‘Union based on the rule of law’, let alone a Union giving full respect to the
rights of asylum seekers and compliance with EU law. The supranational level
ﬂaws affecting the rule of law picture and adding to its complexity, thus further
came to light. The rationale behind the double standards in how the Court of
Justice treats Union institutions as opposed to the individual Member States
embarking on exactly the same exercise of robbing the most needy of all their
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rights and sometimes of their lives, will need to be explained by the Court in
its future case law.

7.5 conclusion
The rule of law is purported to be one of the core values on which the EU is
founded. The same applies to respect for human rights, especially those set out
in the Charter of Fundamental Rights and entering the EU legal system from
the ECHR. Those most basic aspects of European law are currently facing the
biggest political and legal challenges, frequently described as ‘crises’: a rule of
law ‘crisis’ and a migration ‘crisis’. Crises can be perceived as an important
stage of development or progress, emerging as true turning points. Political
will both at the supranational and at the national level emerges, however, as
an indispensable factor to turn the ‘rule of law’ into a truly foundational and
constitutional value of the EU and make it work for rather than against
safeguarding the rights of all those entangled in the ‘migration crisis’. As our
analysis has shown, both the national – as illustrated by Hungary – and the EU
regulatory levels have demonstrated eagerness to annihilate fundamental
rights, undermining the basics of the rule of law and obfuscating the levels
of legal and political responsibility for ‘crisis’-inspired actions aimed at
harming rights. The recurrent connection between migration and the rule
of law has thus been feeding a dangerous vicious circle, lowering the level of
rights protection and eroding rule of law guarantees, as well as undoubtedly
the legitimacy of the Union as a whole. Should this trend not be reversed, all
Europeans – just like the foreigners at our shores – are going to be markedly
worse off as a result, while our ideals are being progressively turned into empty
proclamations by the European Union and its Hungaries alike.
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