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Recognizing the Rights of Indigenous Peoples
in International Trade and Environment

William David

introduction

Indigenous peoples are often, at best, collateral considerations when interna-
tional law, and particularly international trade law and international environ-
mental law are developed. Most international trade treaties, with some notable
current exceptions, have been completely silent on the rights of Indigenous
peoples. Yet the implementation of international trade obligations often has
serious direct and indirect impacts on the rights of Indigenous peoples, usually
by increasing pressures to extract resources from Indigenous lands and terri-
tories. This has left Indigenous peoples to challenge international trade issues
from the margins, using domestic legal mechanisms,1 interventions in disputes
between states2 or between investors and states3 and extra-legal means4 to work
at the intersections between international trade law and the rights of
Indigenous peoples.

The situation with respect to international environmental law is only slightly
better. The Stockholm Declaration on the Human Environment articulates
a linkage between sustainable development and human rights, a broad concept

1 Hupacasath First Nation v. Canada (Foreign Affairs and International Trade Canada), 2015
FCA 4.

2 Amicus curiae submission by Indigenous Network in Economies and Trade to WTO, US-Canada re:
Softwood Lumber (October 21, 2003), on file with author [hereinafterAmicus curiae by INET toWTO];
Appellate Body Report, United States – Final Countervailing Duty Determination with respect to
Certain Softwood Lumber fromCanada, WTODoc.WT/DS257/AB/R (adopted January 19, 2004). The
amicus curiae submission was accepted by the Appellate Body, yet the Appellate Body declined to
address the issues raised in the brief, as they were not directly raised by any other party.

3 Glamis Gold v. United States, ICSID, 48 ILM 1038 (June 8, 2009), IIC 380 (2009), ch. 11 Panel
[hereinafter Glamis Gold v. United States], https://www.italaw.com/cases/487 In Glamis, the United
States defended a measure by the state of California which protected a sacred site of the Quechan
Indian Nation.

4 Subcommandante Insurgente Marcos, “The Long Journey from Despair to Hope” (September 22,
1994) inOurWord Is OurWeapon, ed. Juana Ponce de Leon (Seven Stories Press: New York, 2001), 59.
“Check out the text of the Free Trade Agreement, and you will find that, for this government, the
Indigenous do not exist.”
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which is inclusive of many Indigenous rights.5 In addition, the Rio Declaration6 and
subsequent instruments dealing with sustainable development, as well as the
Convention on Biological Diversity7 and the United Nations Convention to
Combat Desertification,8 each recognized the importance of Indigenous peoples
to achieving sustainable development.

Indigenous peoples often view issues of economy, environment, and human
rights as indivisible, interrelated, and interdependent.9 This is particularly impor-
tant given the availability of international human rights mechanisms, where
Indigenous peoples have agency to frame claims through international human
rights norms.10 The prospect that actions taken consistent with or enabled by
international environmental law or international trade law could lead to violations
of the international human rights obligations of states poses a serious risk to the
integrity of international law.11

5 U.N. Global Conference on the Human Environment,Declaration of the United Nations Conference
on the Human Environment, U.N. Doc. A/Conf.48/14/Rev. 1 (June 16, 1972) [hereinafter Stockholm
Declaration].

6 U.N. Conference on Environment and Development, Rio Declaration on Environment and
Development, U.N. Doc. A/Conf.151/26 (Vol. 1) (August 12, 1992); U.N. Conference on
Environment and Development, Agenda 21, U.N. Doc. A/Conf.151/26 (Vol. 1) (June 3–14, 1992), ch.
26; World Summit on Sustainable Development, Johannesburg Declaration on Sustainable
Development, U.N. Doc. A/Conf.199/20 (September 4, 2002), para. 25; U.N. Conference on
Sustainable Development, Report of the U.N. on Sustainable Development, U.N. Doc. A/
Conf.216/16 (June22, 2012), para. 49. Principle 22 of the Rio Declaration states: “Indigenous people
and their communities and other local communities have a vital role in environmental management
and development because of their knowledge and traditional practices. States should recognize and
duly support their identity, culture and interests and enable their effective participation in the
achievement of sustainable development.”

7 Convention on Biological Diversity, June 5, 1992, 1760 U.N.T.S. 69. Article 8(j) states:

Subject to its national legislation, respect, preserve and maintain knowledge, innovations and
practices of Indigenous and local communities embodying traditional lifestyles relevant for the
conservation and sustainable use of biological diversity and promote their wider application
with the approval and involvement of the holders of such knowledge, innovations and practices
and encourage the equitable sharing of the benefits arising from the utilization of such knowl-
edge, innovations and practices.
Article 10(c) states: “Protect and encourage customary use of biological resources in accordance with

traditional cultural practices that are compatible with conservation or sustainable use requirements”.
8 U.N. Convention to Combat Desertification in those Countries Experiencing Serious Drought and/

or Desertification, Particularly in Africa, December 26, 1996, 1954U.N.T.S. 3. The UNCCD, like the
CBD, specifically contemplates protection, promotion, and application of traditional knowledge in
the fulfillment of its mandate. See, for example, UNCCD at arts. 16(g), 17(c) and 18(2).

9 Kari-Oca Declaration and Indigenous Peoples’ Earth Charter (World Conference of Indigenous
Peoples on Territory, Environment and Development, May 25–30, 1992), www.lacult.unesco.org
/lacult_en/docc/Kari-Oca_1992.doc.

10 Peter Kulchyski, Aboriginal Rights Are Not Human Rights (Winnipeg, Manitoba: Arbeiter Ring
Publishing, 2013). While Indigenous peoples have agency to make claims through human rights
mechanisms, some commentators have identified issues with even this approach.

11 Int’l Law Comm’n, Fragmentation of International Law: Difficulties Arising from the Diversification
and Expansion of International Law, U.N. Doc. A/CN.4/L.682 (2006) [hereinafter U.N. Int’l Law
Comm’n, Fragmentation of International Law].
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The historic approach of treating international trade obligations, international
environmental obligations, and the rights of Indigenous peoples as separate and
unconnected issues has had a series of negative impacts on Indigenous peoples and
environmental protection, specifically in relation to international trade agreements.
Similarly, adopting a reductionist approach to international trade law which
excludes environmental law and the rights of Indigenous peoples has led to adverse
consequences. These include inadequate consideration of the rights of Indigenous
peoples, particularly with respect to state obligations to consult Indigenous peoples
and to implement Indigenous rights to sacred places, in the context of investor–state
disputes.

Reductionist approaches to international trade law have also led to perverse
outcomes in some situations, such as definitions of “environmental law” which
serve to exclude laws which serve to implement Indigenous rights, particularly
rights to customary and sustainable uses of biological resources. Moreover,
these shortcomings within international trade law are systemic: even when
there are explicit attempts to link trade issues to environmental obligations or
Indigenous rights, Indigenous peoples have experienced extreme challenges
invoking such issues in the context of trade, due to the formalism of interna-
tional trade law.

The current challenge faced by states and Indigenous peoples is how to devise
an international legal order in which states can accomplish their own objectives on
trade and environmental issues, while respecting their obligations to Indigenous
peoples. A further complication in this respect is that, in the current international
legal framework, most Indigenous rights are situated as human rights. The ten-
dency of states to compartmentalize and sever Indigenous rights and human rights
from international trade and environmental considerations has led to increasingly
complex and potentially conflicting obligations. Recent multilateral trade agree-
ments have attempted to grapple with these issues by explicitly importing shared
environmental objectives into trade agreements, by expressing an intent to coop-
erate on shared environmental objectives and by articulating legally binding
environmental obligations within the agreements themselves. This raises the
prospect that developing greater linkages between international trade obligations
and environmental law may result in increased space for Indigenous peoples to
assert Indigenous rights.

This chapter will explore the connection between environment, trade, and the
rights of Indigenous peoples. It will focus on attempts, some more successful than
others, by Indigenous peoples to frame issues of trade, environment, and rights,
often with the objective of ensuring that the application of international trade law
either complements or does not undermine Indigenous concepts of sustainability
or the rights of Indigenous peoples. The chapter will then examine recent devel-
opments in multilateral environmental trade agreements which link trade and
environment issues, with particular emphasis on aspects of those agreements
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which might serve to provide Indigenous peoples with opportunities to further
elaborate the interconnected nature of international trade, environment, and
rights.

1 environment and trade: interlinkages

Since the endorsement of the United Nations Declaration on the Rights of
Indigenous Peoples (UN Declaration) by the General Assembly,12 there have
been a number of major developments in the area of international trade and
environment. Whereas trade and environment have been customarily treated as
separate issues, states are increasingly including explicit provisions and chapters on
environmental protection within trade agreements. Trade agreements negotiated
and ratified in the 1980s and 1990s, for example, rarely contained environmental
provisions or regulated them to exceptions or side agreements.13 Such provisions,
and in some cases entire chapters, are becoming increasingly common.14 Greater
linkages between trade and environment raise the possibility that the rights of
Indigenous peoples, historically marginalized in both legal disciplines, may be
recognized and even implemented at this nexus.

The complexity and sophistication of how environment and trade are linked are
quite variable. In some cases, such as the proposed China–Singapore trade agree-
ment, the Parties’ mutual interests in environmental protection and sustainability
are referenced by the Agreement.15 Such an evolution is, by itself, quite productive
because it signals to investors, government agencies and, in the extreme case,

12 G.A. Res. 61/295, annex, United Nations Declaration on the Rights of Indigenous Peoples
(September 13, 2007) [hereinafter UN Declaration], https://undocs.org/A/RES/61/295.

13 North American Free Trade Agreement, Can.–Mex.–U.S., December 17, 1992, 32 I.L.M. 289 and 605
[hereinafter NAFTA]. Note, however, that Article 102 of NAFTA is silent on environmental issues.
Article 104.1 of NAFTA clarifies that the international legal obligations of three multi-lateral environ-
mental agreements will prevail, to the extent of any inconsistency with NAFTA.

14 Comprehensive Economic Partnership Agreement, Can.–E.U., October 30, 2016 [hereinafter
CETA], www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/
ceta-aecg/text-texte/toc-tdm.aspx?lang=eng; Canada–United States–Mexico Agreement, November
30, 2018 [hereinafter USMCA], https://international.gc.ca/trade-commerce/trade-agreements-
accords-commerciaux/agr-acc/cusma-aceum/text-texte/toc-tdm.aspx?lang=eng; Comprehensive and
Progressive Agreement for Trans-Pacific Partnership, Austl.–Brunei–Can.–Chile–Japan–Malay.–
Mex.–N.Z.–Peru–Sing.–Viet., March 8, 2018 [hereinafter CPTPP. https://www.international.gc.ca/
trade-commerce/trade-agreements-accords-commerciaux/agr-acc/tpp-ptp/text-texte/toc-tdm.aspx?
lang=eng

15 Free Trade Agreement between the Government of the People’s Republic of China and the
Government of the Republic of Singapore, China–Sing., November 12, 2018, art. 87(2), www
.enterprisesg.gov.sg/non-financial-assistance/for-singapore-companies/free-trade-agreements/ftas/
Singapore-ftas/-/media/ESG/Files/Non-Financial-Assistance/For-Companies/Free-Trade-
Agreements/CSFTA/CSFTA; People’s Republic of China, Ministry of Commerce, “China and
Singapore Sign Protocol to Upgrade the Free Trade Agreement,” November 14, 2018, http://english
.mofcom.gov.cn/article/newsrelease/significantnews/201811/20181102806375.shtml This example is
important because it highlights that the linkage between environment and trade is not simply
a concern of high-income OECD countries. The imperative to develop such linkages is also shared
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arbitrators potentially appointed to resolve disputes”, that the Parties recognize that
their international trade obligations coexist with international environmental obli-
gations and possibly even broader environmental interests.

Yet there are compelling practical and institutional reasons for Parties to link
international trade and environmental issues. One of the more practical reasons is
the increasing power of political constituencies in an increasing number of states
which demand environmental action in the context of trade agreements. Some of
these situations lead to litigation which directly challenges the power of a state to
enter into an international trade agreement.16

Another, considerably more technical reason is to reduce the risk and effect of
fragmentation of international law. Fragmentation refers to situations where
there is such divergence among multiple bodies of international law, including
trade law and environmental law, that it becomes impossible to comply with
all.17 This is far from a theoretical problem: the potential for conflicting rules of
international or domestic law at the level of individual investments or individual
projects introduces sufficient uncertainty to serve as a barrier to investment,
effective environmental regulation, and implementation of the rights of
Indigenous peoples.

A third reason is that trade in environmental goods and services is increasing at
a substantial pace. There are a variety of reasons why a Party may include environ-
mental provisions in international trade agreements. Parties may want to encourage
their trading partner to enhance their levels of environmental regulation in order to
seek or maintain competitive advantage and enhance market access for their own
industries. As well, Parties may be looking to expand opportunities to export envir-
onmental goods and services. These goods and services can be quite diverse, ranging
from renewable energy technologies to genetic resources and even the associated
traditional knowledge of Indigenous peoples.18

Another reason for seeking greater linkages between environment and trade is to
achieve certainty for exporters. This is particularly the case as trading partners may
be considering changes to domestic environmental regulatory regimes which could
have an impact on imports. Linking environment and trade provisions provides
assurance that rapid development of domestic environmental law will not be
disruptive for importers or exporters.

by non-OECD and developing countries and suggests that the incentives for linking environmental
and trade considerations are growing.

16 Hupacasath First Nation v. Canada (Foreign Affairs and International Trade Canada), 2015 F.C.A. 4.
While Hupacasath First Nation did not prevail in this case, the Canadian Federal Court of Appeal
held that the power to enter into international agreements is reviewable by the Courts.

17 U.N. Int’l Law Comm’n, Fragmentation of International Law, supra note 11.
18 CETA, supra note 14; Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable

Sharing of Benefits Arising from Their Utilization to the Convention on Biological Diversity,
October 29, 2010, U.N. Doc. UNEP/CBD/COP/DEC/X/1 [hereinafter Nagoya Protocol]. The
Nagoya Protocol is an example of the latter.
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Finally, Parties recognize that the global economic order and sustainable devel-
opment are closely linked. In order to engage in meaningful coordinated action to
address global environmental problems, Parties recognize that their common inter-
ests in addressing environmental issues are adequately recognized by, and reflected
in, international trade agreements. As the convergence between international trade
law and the environmental interests and obligations of states occurs with the
negotiation and implementation of new agreements, the prospect for international
trade regimes to incorporate Indigenous rights concepts articulated in environmen-
tal law, and perhaps beyond, could be an important collateral benefit.

2 attempts by indigenous peoples to assert agency

While there are many examples of disputes in which states or industries have
considered the rights of Indigenous peoples in matters which also implicate envir-
onmental issues, this chapter is focused on Indigenous peoples’ attempts to assert
agency to articulate and argue their rights themselves. The prospect for the growth
and complementarity of international trade law raises the prospect that the rights of
Indigenous peoples, as framed by Indigenous peoples, receive greater recognition
and application by practitioners of international trade law. This may be accom-
plished by greater awareness of international instruments such as the UN
Declaration, developed by Indigenous peoples in partnership with states. It may
also be accomplished as Indigenous peoples assert their rights and interests directly
in international trade disputes, in international trade negotiations, and in the
implementation of international trade agreements.

A Seeking Agency at the WTO: Indigenous Network on Economies and Trade

One of the largely unrecognized side effects of the long-running softwood lumber
trade dispute between Canada and the United States are the impacts of the lumber
industry on the lands, territories, resources and rights of Indigenous peoples and how
international trade agreements and obligations either exacerbate or ameliorate those
impacts. First Nations and tribes had mostly been on the sidelines of bilateral
negotiations or state-to-state dispute settlement mechanisms. This changed in
2002, when the Indigenous Network of Economies and Trade (INET) filed an
amicus brief in the World Trade Organization (WTO) proceedings on softwood
lumber.19

The core argument advanced by INET was that the failure to recognize the
territorial and resource rights of a number of First Nations in various jurisdictions
constituted an unjustifiable subsidy of the Canadian forest industry. In effect, INET
argued that if the Canadian government had respected First Nations’ rights to

19 Amicus curiae by INET to WTO, supra note 2.
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resources, the cost of awarding forest tenures would increase significantly – thereby
removing possible claims of dumping softwood lumber, both because recognition of
rights would result in costs to the government, which would presumably be passed
on to corporate holders of forest tenure licenses, and because there would be
reduced supply, as Indigenous forestry enterprises would receive market access as
a consequence of recognition of First Nations’ rights.

The impact of the INET arguments on the decision of the tribunal was minimal.
While the tribunal acknowledged the INET submission, it did not address any of
the substantive comments or arguments related to the rights of Indigenous
peoples.20 The INET experience set a precedent for Indigenous peoples to assert
agency and argue Indigenous rights in an international trade dispute, while
demonstrating clear limitations in terms of the flexibility of tribunals to consider
such arguments.

B International Investment Arbitration

Beyond state-to-state dispute processes, investor–state disputes have also offered
Indigenous peoples a rare opportunity to exercise agency through international
trade law. In the NAFTA context, environment-related claims made through inves-
tor–state provisions have often been framed as indirect expropriations. Such claims
include a Canadian ban on import and interprovincial trade of a gasoline additive
for health and environmental reasons,21 exports of bulk water from British
Columbia,22 a federal ban on the use and sale of the pesticide lindane,23 revocation
of water and forestry permits and expropriation of lands by a province,24 conservation
measures which provide preferential harvesting rights to Aboriginal hunters and

20 ArthurManuel andNichole Schabas, “Aboriginal Peoples v. Companies andGovernments: Who Are
the Real Stewards of the Land and Forests? Growing International Understanding of Indigenous
Proprietary Interests” (Conference Paper, Indigenous Peoples and Multilateral Trade Regimes:
Navigating New Opportunities for Advocacy, New York University, May 2002). INET’s involvement
in the WTO dispute is detailed in this article.

21 Ethyl Corporation v. Canada, ch. 11 Notice of Intent (September 10, 1996), www.international.gc.ca
/trade-agreements-accords-commerciaux/assets/pdfs/disp-diff/ethyl-01.pdf. Note this claim was settled
before the arbitration concluded.

22 Sun Belt Water, Inc v. Canada, ch. 11Notice of Intent (October 12, 1998). Please note this claim is still
“on the books” but has been stalled for decades. Canada asserts that the claim is invalid.

23 Chemtura Corp v. Canada, ch. 11 Arbitration (August 2, 2010), https://www.international.gc.ca/trade-
agreements-accords-commerciaux/assets/pdfs/disp-diff/chemtura-14.pdf. Please note that Canada
won this claim; the measure was deemed not expropriation.

24 Abitibi Bowater Inc. v. Canada, ch. 11 Consent Award (December 15, 2010), www.international.gc.ca
/trade-agreements-accords-commerciaux/assets/pdfs/disp-diff/abitibi-03.pdf; Scott Sinclair, NAFTA
Chapter 11 Investor-State Disputes (Ottawa: Canadian Centre for Policy Alternatives, 2010), www
.policyalternatives.ca/sites/default/files/uploads/publications/National%20Office/2010/11/NAFTA%
20Dispute%20Table.pdf. Canada settled this claim. The Canadian Centre for Policy Alternatives
notes that Canada did not attempt to recover this money from Newfoundland and Labrador, but that
it would attempt to recover money from provinces in the future if provincial measures result in
damage awards against Canada.
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outfitters,25 failing to grant development permits in planned protected areas,26 and
environmental regulations to backfill open pit mining projects to preserve sacred
sites.27

The Glamis claim raises the interconnections among resource development,
human rights, the rights of Indigenous peoples and environmental law.28 The
impugned measure created a protected area.29 However, for the Quechan Indian
Nation, the sacred nature of the area, and its interconnection with various traditional
uses, implicated not only Indigenous rights, but also fundamental human rights.30

The traditional knowledge and the traditional use of the Quechan Indian Nation
were therefore relevant to a measure by the state of California to protect an area
which contained a particular sacred site.

In order to participate in the arbitration, the Quechan Indian Nation was obli-
gated to, and did, seek amicus standing, which granted the Nation an opportunity to
file a submission as a non-disputing Party to the Panel.31 Non-disputing Parties
have extremely limited participatory rights, particularly in terms of the scope of
arguments permitted. While the Tribunal exercised flexibility in this case, the
Quechan Indian Nation was still required to found its primary arguments in con-
cepts, legal principles and rights of international trade law and in a forum with
limited experience in international human rights law or the rights of Indigenous
peoples. Moreover, as a non-disputing Party, the Quechan Indian Nation lacked the
right to question either of the disputing Parties’ witnesses. The Quechan Indian
Nation had the opportunity only to make a written submission to the Panel, which
the Panel might or might not consider.

Without adequate safeguards in the arbitral process to ensure the confidentiality
of certain aspects of Quechan traditional knowledge, the arbitral panel may have
been deprived of the opportunity to hear evidence relevant to the need for
California’s measure. As a result, the Panel issued a procedural order which outlined
how the confidentiality of Quechan traditional knowledge would be maintained.32

25 John Andre v. Canada, ch. 11 Notice of Intent (March 19, 2010), www.italaw.com/sites/default/files/
case-documents/italaw6335.pdf.

26 Metalclad Corp v. Mexico, ICSID Case No. ARB(AF)/97/1, Award (1996), www.economia.gob.mx
/files/comunidad_negocios/solucion_controversias/inversionista-estado/casos_concluidos/
Metalclad_Corporation/Metalclad_Laudo_ing.pdf.

27 Glamis Gold v. United States, supra note 3.
28 Glamis Gold v. United States, supra note 3, para. 8. The tribunal noted, “environmental regulation,

the interests of Indigenous peoples . . . the Tribunal is not required to decide many of the most
controversial issues raised in this proceeding.”

29 Glamis Gold v. United States, supra note 3, para. 82.
30 Glamis Gold v. United States, supra note 3, para. 103.
31 Glamis Gold v. United States, supra note 3, Decision on Application and Submission by Quechan

Indian Nation (September 16, 2005).
32 Glamis Gold v. United States, supra note 3, Procedural Order 11 (July 9, 2007). Paragraph 15 of the

order states:

Both Parties did, however, recognize that public viewing would not be possible during the
discussion of specific confidential information, including the presentation of company
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This procedural order was designed to ensure limited disclosure of traditional
knowledge to the Parties and the Panel, while maintaining the confidentiality of
the information the tribe deems sacred.33 Perhaps even more notable were the
Panel’s findings on the transparency of the hearing itself. While the Panel decided
to make the hearings publicly accessible, via closed-circuit television, it also ordered
that discussions related to confidential traditional knowledge would not be publicly
available. Further, the Tribunal also held that the Quechan Indian Nation, as a non-
disputing Party, would be permitted to view the evidence which pertained to
confidential traditional knowledge.34

The arbitral panel in the Glamis case demonstrated extreme flexibility in accom-
modating the confidentiality of the Quechan Indian Nation. Despite this flexibility,
the limitations of the investor–state procedure itself resulted in the Quechan Indian
Nation being largely a bystander in the investor–state dispute.

C Inuit Tapiriit Kanatami cases

The limitations of Indigenous agency in defining and pursuing claims related to
international trade and environmental rules are exemplified by the Inuit Tapiriit
Kanatami (ITK) cases. It is worth noting that the core issue in this dispute,
harvesting marine mammals, was also addressed through WTO processes.
However, the WTO cases were pursued by Canada on behalf of Inuit, whereas
the ITK cases were an attempt by Indigenous peoples to assert agency and directly
engage with the nexus of international trade and environment. While decided on
fairly technical grounds, these cases highlighted the consequences of failing to
consider the intersection between Indigenous rights and trade explicitly within
multilateral trade agreements.

The ITK cases concerned an import ban on seal products, as articulated in
European Commission Regulation No. 1007/2009.35 The purpose of the regulation
is to provide a harmonized approach to the import of seal products which are
humanely harvested:

In accordance with the Protocol on protection and welfare of animals annexed to
the Treaty, the Community is to pay full regard to the welfare requirements of
animals when formulating and implementing, inter alia, its internal market policy.

financial information and details as to the exact locations of cultural sites and artifacts. With
respect to confidential cultural information, the Parties also discussed the request of the
Quechan Indian Nation to view this otherwise restricted testimony and, again, neither Party
objected to the request, as long as it was logistically feasible.

33 Please note that the final arbitral order maintains redactions to protect the confidentiality of the
Quechan Indian Nation’s information.

34 Glamis Gold v. United States, supra note 3m Procedural Order 11 (July 9, 2007).
35 35Commission Regulation 1007/2009 of September 16, 2009, On Trade in Seal Products, 2009O.J. (L.

286) 36–39 (EU) [hereinafter Commission Regulation 1007/2009].
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The harmonised rules provided for in this Regulation should accordingly take fully
into account considerations of the welfare of animals.36

A collection of Inuit and non-Inuit jointly challenged European regulations related
to seal harvesting and trade in seal products in Inuit Tapiriit Kanatami v. Europe
(ITK I).37 The claim failed on grounds of admissibility because none of the Inuit
plaintiffs were sufficiently impacted by the regulation in order to challenge it.

The ITK I case was appealed to the European Court of Justice in 2015.38The ITK II
case confirmed the admissibility findings of the ECJ in ITK. In ITK II, the applicants
grounded their argument in the UN Declaration, an international Indigenous rights
law instrument which was specifically cited in the recitals of Regulation (EC) No
1007/2009.39 Specifically, the applicants focused on Article 19 of the UNDeclaration,
which obligates that:

States shall consult and cooperate in good faith with the Indigenous peoples
concerned through their own representative institutions in order to obtain their
free, prior and informed consent before adopting and implementing legislative or
administrative measures that may affect them.40

The ITK II judgment is notable for the characterization of Indigenous rights law by
the Court. As a threshold matter, because this argument was not raised in ITK I, the
court held that the applicants were precluded from raising it on appeal. Despite
this holding, the Court offered an opinion on the merit of the argument, noting that
“recital 14 in the preamble to the basic regulation merely states the reasons for that
derogation from the prohibition pursuant to that regulation on placing seal products
on the market.”41 In other words, international environmental law obligations
cannot be applied because they are not part of this particular remedial framework.
The UN Declaration, which is part of the remedial framework, would not be
applicable because it simply explains the reason for the “substance” of the
regulation.

The INET, Glamis and ITK cases all demonstrate the considerable barriers that
Indigenous peoples face in attempting to assert agency through international trade
mechanisms on issues related to trade, Indigenous rights and environmental law.
Despite the fact that issues of sustainability, Indigenous rights, and trade are

36 Commission Regulation 1007/2009, supra note 35, preambular para. 9.
37 Case C-583/11 P, Inuit Tapiriit Kanatami and Others v. Parliament and Council, October 3, 2013,

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62011CJ0583.
38 Case C-398/13 P, Inuit Tapiriit Kanatami and Others v. Comm’n, September 3, 2015 [hereinafter ITK

II], http://curia.europa.eu/juris/celex.jsf?celex=62013CJ0398&lang1=en&type=TXT&ancre=.
39 ITK II, supra note 38, para. 50. The applicants expressly focused on the reference in the recital to the

Declaration, noting that the “European Union, in recital 14 of the preamble to the basic regulations,
acknowledged the obligation to comply with the provisions of the United Nations Declaration on the
Rights of Indigenous Peoples in good faith.”

40 UN Declaration, supra note12art. 19.
41 ITK II, supra note 38, para. 66.

142 William David

https://doi.org/10.1017/9781108675321.008 Published online by Cambridge University Press

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62011CJ0583
http://curia.europa.eu/juris/celex.jsf?celex=62013CJ0398%26lang1=en%26type=TXT%26ancre=
https://doi.org/10.1017/9781108675321.008


naturally connected from the perspective of Indigenous peoples, each body of law,
whether international trade law, international Indigenous rights law, or interna-
tional environmental law, adopts an extremely focused and reductionist approach to
applying international law over issues which implicate each. This focused and
reductionist approach manifests through formalistic interpretations of procedural
or substantive law. Indeed, the more successful attempts by Indigenous peoples to
assert agency, such as by the Quechan Indian Nation in the Glamis case, were the
consequence of the flexible interpretations of procedural rules by the arbitral panel.
These interpretations not only enabled greater participation by the Quechan Indian
Nation in the proceedings, but also enabled greater participation by maintaining
respect for the confidential traditional knowledge of the Nation. The texts of recent
multilateral agreements may provide insight into whether future attempts to assert
agency will result in such flexible or formalistic approaches.

3 environment and trade in regional trade agreements

The evolution of environment chapters within international trade agreements has
proceeded at a record pace in recent years. This evolution has proceeded from
environment chapters which recognize the existence of international obligations, to
mutual acceptance of international environmental obligations or even mutual
commitment to address common environmental issues, to cooperation and informa-
tion sharing on such common issues, to the elaboration of specific environmental
obligations.

Recent trade agreements such as the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP)42 not only recognize the importance of the
complementarity of environmental and international trade obligations, but also
contain binding environmental obligations for the Parties. This evolution reflects
obligations within international trade agreements that can sometimes resemble
multilateral environmental agreements.

For example, the CPTPP environment chapter contains a range of provisions
which relate to mutual recognition of shared environmental issues, as well as
substantive environmental obligations related to protection of the ozone layer,
marine shipping, marine conservation and biological diversity. Similarly, the
United States–Mexico–Canada Agreement (USMCA) contains specific environ-
mental obligations related to protection, including reduction of marine litter,
marine fisheries, marine conservation, illegal fishing, and trade and conservation.43

These provisions are novel because the CPTPP and the USMCA both create new
enforceable environmental obligations for the Parties. While some of these obliga-
tions are focused on mutual cooperation and information sharing, others are more

42 CPTPP, supra note 14.
43 USMCA, supra note 14.
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substantive obligations. The primary question, which can be answered only in the
context of implementation of these agreements, is whether they will lead to recogni-
tion and implementation of the rights of Indigenous peoples or to increased
opportunities for Indigenous peoples to assert Indigenous rights themselves.

A The Canada–European Union Comprehensive Economic
Trade Agreement (CETA)

CETA, negotiated for seven years between Canada and the European Union, finally
entered into force in 2017, representing a major evolution on linking trade and
environment. The Agreement contains an enforceable chapter devoted to environ-
mental issues, which sets a precedent for future FTAs. The mere inclusion of an
environment chapter within the text of the Agreement increases the likelihood that
practitioners, investors, states, and others will recognize a mutual intent from the
Parties that development of international trade and environmental law and practice
should occur in a complementary fashion.

The CETA also contains a chapter on sustainable development which links
environment and trade through the lens of sustainable development.44 The CETA
notes that “economic development, social development and environmental protec-
tion are interdependent and mutually reinforcing components of sustainable
development.”45 Similarly, the CETA’s environment chapter states that one objec-
tive of the Agreement is to “promote sustainable development.”46

Article 22.1 notes that sustainable development includes the “Rio Declaration on
Environment and Development of 1992, the Agenda 21 on Environment and
Development of 1992, the Johannesburg Declaration on Sustainable Development
of 2002 and the Plan of Implementation of the World Summit on Sustainable
Development of 2002.”47 If this provision were interpreted broadly, it would incor-
porate a package of principles to assist in interpretation of the Agreement; an
example is the Stockholm Declaration on the Human Environment, which links
environmental sustainability to the enjoyment of fundamental human rights, as well
as the principles and objectives of the Convention on Biological Diversity, the
Framework Convention on Climate Change and other multilateral environmental
agreements.48

Article 24.3 recognizes a right to develop its own environmental laws and commits
Parties to cooperate on improvement of environmental “laws and policies and their

44 CETA, supra note 14, ch. 22.
45 CETA, supra note 14, art. 22.1.
46 CETA, supra note 14, art. 24.2(e).
47 CETA, supra note 14, art. 24.2(e).
48 CETA is notable in its failure to include an explicit reference to the Sustainable Development Goals

(SDGs). This could be because the SDGs represent a development agenda set to expire in 2030;
however, the failure to reference the relevance of the goals and their connection to international trade
is a notable gap.
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underlying levels of protection.” Notably, Article 24.3 encourages complementarity
by suggesting that a Party may “adopt and modify its laws and policies accordingly
and in a manner consistent with the multilateral environmental agreements to
which it is a party and with this Agreement.”

In other words, Parties are providing an explicit signal that they consider their
international environmental obligations and their obligations under CETA as
complementary and are committing to work together to ensure that changes to
their environmental laws are mindful of international obligations under multilateral
environmental agreements (MEAs) and under CETA.

In addition to improving the complementarity of international and environmen-
tal obligations, CETA is notable because it contains an enforceable environment
chapter, with obligations to share information and cooperate to resolve environ-
mental issues, as well as institutional mechanisms49 and a civil society forum to
facilitate implementation.50 The inclusion of both institutional mechanisms and
a civil society forum indicates the intention of the Parties for the environmental
obligations of the CETA to be enforceable and to explore novel means to improve
implementation. The civil society forum, in particular, indicates commitment from
the Parties to an inclusive approach to implementation of international trade and
environmental obligations. This commitment represents an extremely positive
development as those civil society organizations most impacted are more likely
cognizant of the diversity of connections between implementing the Agreement
and environmental, labour, and Indigenous rights issues.

B The Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP)

The CPTPP came into force for six of its member states in 2018. The CPTPP parties
are Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru,
Singapore, and Vietnam. Once fully implemented, CPTPP will represent
495 million consumers and 13.5 percent of the global economy.51 Several Parties to
the CPTPP include substantial Indigenous populations.

The CPTPP contains Preambular language which

REAFFIRM[S] the importance of promoting corporate social responsibility, cul-
tural identity and diversity, environmental protection and conservation, gender
equality, Indigenous rights, labour rights, inclusive trade, sustainable development
and traditional knowledge, as well as the importance of preserving their right to
regulate in the public interest . . . .52

49 CETA, supra note 14, art. 22.4.
50 CETA, supra note 14, art. 22.5.
51 CPTPP, supra note 14.
52 CPTPP, supra note 14.
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This is the first reference to Indigenous rights in any trade agreement. This language
is important because it links both “environmental protection and conservation” and
“Indigenous rights” as issues of importance for the Parties, and potentially links each
of these issues to how Parties define their respective public interests.

The CPTPP also has an environment chapter which identifies:

The objectives of this Chapter are to promote mutually supportive trade and
environmental policies; promote high levels of environmental protection and
effective enforcement of environmental laws.53

In order to ensure that the Parties actually agree to coherent and complementary
policies and positions, Article 20(4)(2) states:

The Parties emphasize the need to enhance the mutual supportiveness between
trade and environmental law and policies, through dialogue between the Parties on
trade and environmental issues of mutual interest, particularly with respect to the
negotiation and implementation of relevant multilateral environmental agree-
ments and trade agreements.54

Encouraging greater coordination within CPTPP Parties and between negotiators
responsible for any given MEA and international trade negotiators itself would be
a welcome development. Any international obligation which requires Parties to
engage in more coordination internally, as well as between Parties with diverse
environmental interests and common trade interests, is helpful for two reasons. First,
it serves to ensure complementarity between environmental negotiations and obli-
gations under the CPTPP. Second, it serves to encourage dialogue more generally
between Parties in both multilateral environmental forums and international trade
discussions.

The framework of the CPTPP environment chapter is to identify a series of
environmental issues such as invasive species, trade in biodiversity and corporate
social responsibility (CSR), recognizing that those issues are linked to trade and
calling for greater coordination among Parties on those environmental issues. For
example, the CPTPP environment chapter contains a range of provisions which
relate to mutual recognition of shared environmental issues, as well as substantive
environmental obligations related to protection of the ozone layer, marine shipping,
marine conservation, and biological diversity.

The CPTPP has provisions for ensuring transparency in environmental laws and,
potentially, environmental information.55 Yet it contains the same provisions that
only those with recognized interests under domestic law may avail themselves of,
namely, provisions related to access, justice, and citizen complaints.

53 CPTPP, supra note 14, art. 20(2)(1).
54 CPTPP, supra note 14, art. 20(4)(2).
55 CPTPP, supra note 14, art. 20.7.
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The CPTPP contains a public submissions procedure through which members of
the public may file complaints regarding a Party’s alleged failure to enforce an
environmental law. The public submissions procedure is also found in the CETA
environment chapter and the North American Agreement on Environmental
Cooperation (NAAEC),56 a side agreement to the NAFTA.57 The public submis-
sions provisions regarding admissibility are substantially replicated in the USMCA,
albeit without any additional limitations on allegedly vexatious claims.

What is notable about the CPTPP public submissions procedure is that the body
responsible for implementing the procedure is not a Secretariat operating indepen-
dently of the Parties but, rather, a Committee comprising senior government
officials.58 The CPTPP leaves open the question of whether such senior officials
would be drawn from departments and ministries of international trade or
environment.59 The lack of independence of the Committee means that the public
submissions procedure is self-judging and most likely ineffective due to its political
nature. As this agreement is still in its infancy, time is required to weigh whether the
process has any use or merit.

C USMCA Environment Chapter

The environment chapter of the USMCA is the current evolution in international
trade agreements. The chapter contains a number of specific legal obligations for
Parties which are directly focused on environmental protection and environmental
sustainability. The chapter does not appear limited to trade in environmental goods
or services or to ensuring the complementarity of the development and enforcement
of environmental laws with the Party’s international trade obligations. Rather, the
inclusion of specific environmental objectives and obligations signals recognition
that an effective international trade regime requires environmental sustainability
and vice versa.

The objectives of the USMCA’s environment chapter are considerably more
beneficial for Indigenous peoples than those in the NAFTA.60 Article 102 of the
NAFTA makes no mention of Indigenous peoples or environmental
considerations.61 In fact, the only NAFTA objectives related to environment are to
ensure that trade-related aspects of multilateral environmental agreements are not

56 North American Agreement on Environmental Cooperation, Can.–Mex.–U.S., September 14, 1993,
32 I.L.M. 1480 (1993) [hereinafter NAAEC].

57 CPTPP, supra note 14, art. 20.9.
58 CPTPP, supra note 14, art. 20.19(2). This states: “The Parties establish an Environment Committee

(Committee) composed of senior government representatives, or their designees, of the relevant trade
and environment national authorities of each Party responsible for the implementation of this
Chapter.”

59 CPTPP, supra note 14, art. 20.19(2).
60 NAFTA, supra note 13.
61 NAFTA, supra note 13, art. 102.
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disturbed by the ratification of the NAFTA.62 Perhaps unsurprisingly, the NAFTA’s
objectives make no mention of Indigenous peoples or the rights of Indigenous
peoples.63

The objectives of the environment chapter represent a considerable evolution
which reflects the growing desire and the growing need for the Parties to take an
expansive and interconnected view on trade-related issues. Article 24.2 lists five
environmental objectives of the USMCA:

1. The Parties recognize that a healthy environment is an integral element of
sustainable development and recognize the contribution that trade makes to
sustainable development.

2. The objectives of this chapter are to promote mutually supportive trade and
environmental policies and practices; promote high levels of environmental
protection and effective enforcement of environmental laws; and enhance the
capacities of the Parties to address trade-related environmental issues, including
through cooperation, in the furtherance of sustainable development.

3. Taking account of their respective national priorities and circumstances, the
Parties recognize that enhanced cooperation to protect and conserve the envir-
onment and the sustainable use and management of their natural resources
brings benefits that can contribute to sustainable development, strengthen
their environmental governance, support implementation of international envir-
onmental agreements to which they are a party, and complement the objectives
of this Agreement.

4. The Parties recognize that the environment plays an important role in the
economic, social, and cultural well-being of Indigenous peoples and local com-
munities, and acknowledge the importance of engaging with such groups in the
long-term conservation of our environment.

5. The Parties further recognize that it is inappropriate to establish or use their
environmental laws or other measures in a manner which would constitute
a disguised restriction on trade or investment between the Parties.64

Article 24.2(1) provides an important linkage among environment, trade, and sus-
tainable development. As noted above, the linkage to sustainable development
could be crucial for Indigenous peoples due to the close connections between
sustainable development and the rights of Indigenous peoples.65 This recognition
is a starting point, not a panacea, given the challenges that Indigenous peoples have
faced in terms of securing recognition of their rights in the Sustainable
Development Goals (SDGs), as well as in international environmental law.

62 NAFTA, supra note 13, art. 104, annex. 104.1.
63 At the time of NAFTA negotiations, neither the UN Declaration nor ILO 169 had completed

negotiations, and the latter had not been ratified by any Party.
64 USMCA, supra note 14, art. 24.2.
65 Stockholm Declaration, supra note 5.
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Irrespective, an express statement of the importance of international, trade, sustain-
ability and the environment to the economic, social, and cultural well-being of
Indigenous peoples, within an international trade agreement, is a major advance for
the Parties.

Article 24.2(2) provides a key objective to increase complementarity across
international trade, environment, and the rights of Indigenous peoples. This
objective recognizes that trade and environmental issues could be mutually
supportive of one another and commits the Parties to work together to achieve
complementarity.

Article 24.2(4) provides explicit recognition of the interconnectedness of the
environmental, social, cultural, and economic development of Indigenous peoples.
The importance of recognizing this deep interconnection cannot be understated
andmay have profound effects in other areas of international law.66Objective 4 both
demonstrates substantial progress for Indigenous peoples, in the form of recognition,
and signals that Indigenous advocates have a considerable journey ahead of them in
terms of implementing favourable interpretations of the objective.

Article 24.2(4) demonstrates an achievement which, if expanded on and applied
both in the context of the USMCA and elsewhere, addresses the fundamental
challenge outlined in this chapter: a tendency to adopt overly reductionist or
technical approaches to international law which serve to exclude and marginalize
Indigenous peoples from international normative development.

It is important to note two major qualifications that suggest that the immediate
implication of Article 24.2(4) is not recognition of the rights of Indigenous peoples.67

Rather, the primary obligation of the Article seems more focused on dialogue and
consultation with Indigenous peoples regarding the “long-term” conservation of
“our” environment.68 This call for engagement is consistent with established state
practice in all three parties.

However, to the extent that engagement and consultation are intertwined with
resource management and environmental decision-making, a call on Parties to
engage could be double-edged. Narrow or technical forms of engagement could
undermine the ability to engage in dialogue on Indigenous rights and interests in
a wholistic fashion.

66 Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Inter-Am. Ct. H.R. (Ser. C) No.
79 (August 31, 2001);Centre for Minority Rights Development (Kenya) andMinority Rights Group (on
behalf of Endorois Welfare Council) v. Kenya, African Commission on Human and Peoples Rights
Case No. 276/03 (November 25, 2009).

67 This is an interesting omission. The rights of Indigenous peoples, while diverse in their recognition
and implementation, are known to exist in each of the three Parties. Moreover, while the means of
recognition is diverse, each of the three Parties recognizes some degree of connection between the
rights of Indigenous peoples and territorial rights.

68 One can imagine critics wondering whether the “our” refers only to the Parties, or whether the
reference should have been clarified to state “our shared” environment. The latter leaves some degree
of ambiguity on the point of whether the Parties are essentially asserting complete control over
environmental resources, rather than sharing stewardship with Indigenous peoples.
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i Corporate Social Responsibility (CSR)

Article 24.13 obligates parties to encourage enterprises “to adopt and implement
voluntary best practices of corporate social responsibility that are related to the
environment.”69 The International Finance Corporation (IFC) Performance
Standards are a package of standards dealing with a range of economic, social, and
cultural issues related to various activities of the private sector. Performance
Standard 1 deals with “Assessment and Management of Environmental and Social
Risks and Impacts.”70 Performance Standard 3 is titled “Resource Efficiency and
Pollution Prevention”71 and Performance Standard 6 is titled “Biodiversity
Conservation and Sustainable Management of Living Natural Resources.”72

These are clearly performance standards which are focused on the environment.
Performance Standard 7 deals with Indigenous peoples. This performance stan-

dard would not likely be viewed as a purely “environmental” performance standard.
In the case of the IFC, performance standards are designed to be interpreted and
implemented as a group. The USMCA’s limitation on standards related to the
environment could be interpreted very narrowly, to include only those standards
explicitly focused on the environment, or very broadly, to include standards which
include an environmental focus.73

For Article 24.13 to be meaningful to Indigenous peoples, a broad interpretation of
it would be required. The interrelated and interconnected nature of environmental
regulation, the connection to lands, territories, resources, and human rights law
suggests that an exclusive focus on environmental issues would render the applica-
tion of such standards illusory for Indigenous peoples.

ii USMCA and Biodiversity

Article 24.15 of the USMCA deals with trade and biodiversity issues. Article 24.15(1)
recognizes the importance of sustainable uses of biological resources, with text
which is remarkably similar to Article 10(c) of the Convention on Biological
Diversity.74

69 USMCA, supra note 14, art. 24.13(2).
70 Performance Standards on Environmental and Social Responsibility (Washington: International

Finance Corporation, 2012), Performance Standard 1.
71 Performance Standards on Environmental and Social Responsibility, Performance Standard 3.
72 Performance Standards on Environmental and Social Responsibility, Performance Standard 6.
73 USMCA, supra note 14, arts. 24.13 and 24.2(4). This is one reason why Article 24.2(4) is critical: it

suggests a narrow or technical interpretation of Article 24.13, which serves to exclude Indigenous
peoples; this is not what the Parties intended.

74 USMCA, supra note 14, art. 24.15(1). This states: “The Parties recognize the importance of conserva-
tion and sustainable use of biological diversity, as well as the ecosystem services it provides, and their
key role in achieving sustainable development.” Convention on Biological Diversity Article 10(c)
obligates Parties to “[p]rotect and encourage customary use of biological resources in accordance with
traditional cultural practices that are compatible with conservation or sustainable use requirements.”
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Most interesting is the complementarity with the Nagoya Protocol. This comple-
mentarity is interesting because when the USMCA was negotiated, only one of the
three Parties had ratified the Nagoya Protocol.75 Article 24.15 (4) of the USMCA
states:

The Parties recognize the importance of facilitating access to genetic resources
within their respective national jurisdictions, consistent with each Party’s interna-
tional obligations. The Parties further recognize that some Parties may require,
through national measures, prior informed consent to access such genetic resources
in accordance with national measures and, where such access is granted, the
establishment of mutually agreed terms, including with respect to sharing of
benefits from the use of such genetic resources, between users and providers.76

Parties were careful to specify that the requirement to secure “prior informed
consent” is an obligation arising from domestic legal measures. Despite the fact
that Article 24.15(4) is silent with respect to Indigenous peoples, Indigenous peoples
are quite clearly potential “providers” of genetic resources. Contrast USMCAArticle
24.15(4) with Article 15(1) of the Nagoya Protocol:

Each Party shall take appropriate, effective and proportionate legislative, adminis-
trative or policy measures to provide that genetic resources utilized within its
jurisdiction have been accessed in accordance with prior informed consent and
that mutually agreed terms have been established, as required by the domestic
access and benefit-sharing legislation or regulatory requirements of the other
Party.77

Use of terms such as “mutually agreed terms,” “users and providers,” and even “prior
informed consent” in the context of benefit sharing of genetic resources suggests that
the Parties to the USMCA expended some degree of effort to ensure complemen-
tarity between the Nagoya Protocol and the USMCA. This implies that there is little
need for complementarity at this time, in the sense that it would be impossible for
trade to occur under the USMCA which would conflict with any obligations under
the Nagoya Protocol.

In essence, Article 24.15 does not just encourage complementarity of existing
international legal obligations; it also encourages the development of international
practice and policy which will bring countries not currently bound to particular
international legal obligations closer to those which are bound. However, one
benefit of these complementary provisions is that they would likely ease future
ratification of the Nagoya Protocol by other Parties to the USMCA, andmay provide
substantial encouragement for the United States, which is not even a Party to the
Convention on Biological Diversity, to develop domestic rules which are consistent

75 Mexico ratified the Nagoya Protocol, and became a Party on October 12, 2014. Canada has not yet
ratified the Protocol while the United States is not a Party to the Convention on Biological Diversity.

76 USMCA, supra note 14, art. 24.15(4).
77 Nagoya Protocol, supra note 18.
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with the Nagoya Protocol. This could have substantial benefits for US-based cor-
porations which are seeking access to genetic resources or associated traditional
knowledge from Parties to the Nagoya Protocol itself.

This is an example of the potential power offered by the non-binding nature of
many of the environmental commitments in the USMCA’s environment chapter.
By focusing on cooperative measures, such as those found in Article 24.15(4),
a baseline of international practice can be constructed which can help to demon-
strate for Parties the benefits of including the rights of Indigenous peoples in such
international regimes.

D The Citizen Complaint Process in USMCA’s Environment Chapter

The USMCA retains the citizen complaint procedure of the NAAEC with some
significant alterations. Submissions that a USMCA Party is failing to effectively
enforce its environmental laws would still be filed with the Secretariat of the
Commission for Environmental Cooperation (CEC Secretariat). However, the
USMCA has moved citizen complaints from a side agreement into the main text
of USMCA – the environment chapter. This holds significance for Indigenous
peoples, as will be explored later in this section.

i Citizen Complaints May Not Be Aimed at “Harassing Industry”

Article 24.27 provides an outline of the citizen complaint procedure in the USMCA
which is narrower in comparison to the NAAEC’s. The admissibility criteria for
a complaint under the USMCA are found in Article 24.27(1) and include the
substantial requirement that the submission must appear “to be aimed at promoting
enforcement rather than at harassing industry.”78 Thus, a citizen complaint must be
targeted at enforcement and may be declared inadmissible if deemed “harassment.”
One frequent complaint of both investors and industry is that Indigenous peoples are
seeking only to harass industry or to thwart development.79 Governments and
industry often characterize Indigenous peoples as enemies of the public interest
on issues of development defined as “in the national interest.”

This problemmay be exacerbated by the laudable and growing practice of various
industry players entering into impact and benefit agreements (IBAs) with
Indigenous peoples. Such agreements are generally considered to provide certainty
to proponents by reducing the risk that Indigenous peoples will oppose a project

78 USMCA, supra note 14, art. 25.27(1).
79 Energy Transfer Equity, L.P. and Energy Transfer Partners, L.P. v. Greenpeace International (aka

“Stitching Greenpeace Council”); Greenpeace, Inc.; Greenpeace Fund, Inc.; Banktrack (aka “Stitching
Banktrack”); Earth First!; and John and Jane Does 1–20 (D.N.D. Docket no. 1:17-cv-00173,
February 14, 2019); Behn v. Moulton Contracting Ltd., [2013] 2 S.C.R. 227 (Can.). In Behn
v. Moulton Contracting Ltd., an attempt to challenge a forestry license subsequent to a direct action
was defined as an abuse of process.
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using the political and legal levers available to them. IBAs are beneficial to
Indigenous peoples who accept development because they ensure that Indigenous
peoples will benefit from it and in fact permit them to self-define the means by
which they would benefit.

The challenge with Article 24.27(3)(d) is that the term “harassing” is sufficiently
vague that Indigenous peoples engaged in discussions with industry while pursuing
a citizen complaint may be captured by the provision on the grounds that it is
“harassing” conduct to be engaged with industry while pursuing a complaint. This is
especially problematic in the Canadian context because Canadian consultation and
accommodation law places heavy penalties on Indigenous peoples which do not
engage with government or industry when requested so to do.

ii Citizen Complaints and Admissibility

Article 24.27(3) contains further admissibility criteria. Within thirty days of receiv-
ing a submission which meets the requirements of paragraph 2, the Secretariat
must determine whether to request a response from the Party.80 A list of non-
exhaustive considerations to guide the Secretariat in making its determination
include:

(a) the submission alleges harm to the person making the submission;
(b) the submission, alone or in combination with other submissions, raises matters

about which further study in this process would advance the goals of this
chapter;

(c) private remedies available under the Party’s law have been pursued; and
(d) the submission is not drawn exclusively from mass media reports.81

These criteria suggest that the Secretariat would be less likely to require a response
from Parties to a public interest submission. A public interest complainant is less
likely to have suffered personal harm through failure to enforce environmental laws,
and public interest litigants are less likely to seek or secure private remedies for
failure to enforce environmental laws.

One might assume that the drafters contemplated that complainants would seek
private remedies directly from the relevant industry for alleged harms suffered. Only
after the conclusion of a private law matter between the complainant and a private
defendant would one then assume that a complaint against the Party under Article
24.27 of the USMCA would be proper. Another impact of paragraph (c) might be to
encourage potential complainants to use private enforcement mechanisms in
domestic environmental law which enable citizens to enforce environmental laws
directly. In the absence of such provisions, one could imagine the CEC Secretariat

80 USMCA, supra note 14, art. 24.27(3).
81 USMCA, supra note 14, art. 24.27(3).
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concluding that private law remedies are “unavailable” within the Party’s domestic
framework.

In addition, for a complaint to proceed, domestic remedies must have been
exhausted.82 Parties may provide information on any measures taken to enforce
the environmental law, whether the matter has been the subject of a judicial or
administrative proceeding; and whether the complainant has availed themselves of
available private law remedies.

In the context of Indigenous peoples, these provisions may serve as an insurmoun-
table bar to accessing this procedure. The interactions between Indigenous rights
and environmental laws are complex, and, although the language in the provisions
may seem neutral, barriers that hinder Indigenous peoples’ justice are reinforced
with neutral language.

The citizen complaint process exacerbates existing rule of law issues faced by
Indigenous peoples; this is demonstrated in Article 24.6(2). First, it obligates Parties
to ensure that only “persons with a recognized interest under its law” have access to
“proceedings” regarding failure to enforce environmental laws.83 In countries such
as Canada, Mexico, and the United States, it may be difficult to determine whether
an Indigenous interest in environmental enforcement is a “recognized interest”
in law.

In Canada, in particular, Indigenous peoples have long complained about the
“contingent rights” approach to Indigenous rights: specifically, that Canadian law
and policy provides protection only for those Indigenous rights which are explicitly
recognized by the states. Rights which are inherent, and recognized through the
common law of Aboriginal right, are alleged to receive limited to no protection
under a contingent rights approach.84 This places Indigenous rights in an ironic
implementation gap: whereas these rights are expressly recognized and affirmed in
section 35 of Canada’s Constitution Act, 1982, they are often alleged to be unim-
plemented and unrecognized only because they have not been specifically

82 USMCA, supra note 14, art. 24.27(4).
83 CPTPP, supra note 14, art. 20.7(4).
84 Hul’qumi’num Treaty Group v. Canada, Inter-Am. Comm. H.R., Report No. 105/09 (2009) [herein-

after Hul’qumi’num Treaty Group v. Canada]. In the Inter-American Commission’s report on the
admissibility of the petition, it noted, at paragraph 39, footnote 11:

The IACHR takes note of the amicus brief filed by theWet’suwet’en People, one of the peoples
party to the case ofDelgamuukw cited by the State, where it is pointed out that the judgment in
this case defined what an aboriginal tile is, but ordered that the court of first instance re-
examine the Indigenous peoples’ claim. The judgment did not rule on the merits of the case,
the recording of title deed to the lands requested by the Indigenous people. The Commission
points out that this case lasted more than 15 years and cost the Indigenous peoples involved over
$14 million, and due to the lack of financial resources they have not been able to continue
litigation in the courts. The authors of the brief point out that in the meantime, the State and
third parties continue to exploit the natural resources in the ancestral lands of those Indigenous
people.
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articulated, in a modern treaty, in a self-government agreement or in post-1982
statute law.85

Similar arguments could be made for Indigenous peoples globally, particularly to
the extent that they rely on ILO Convention 169 or the UN Declaration as articula-
tions of Indigenous rights. While many articles of the UN Declaration likely reflect
customary rules of international law, the means by which those rules are
“established” and “recognized” in the domestic legal framework of any given
country are likely sufficiently uncertain that an obligation permitting access to
judicial or administrative procedures only for persons with “recognized” interests
under domestic law will likely pose an insurmountable bar.

The second notable point regarding Article 24.6(2) is the focus on a “right to seek
appropriate remedies or sanctions for violations of those laws.” The concern with
this language is closely related to the concern with the requirement to exhaust
effective remedies, due to the generally unarticulated nature of Indigenous rights
under domestic laws, policies, and regulations. At issue here is the choice of the term
“appropriate” and the related question of how one determines whether a particular
remedy is appropriate in the circumstances.86

85 Hul’quim’num Treaty Group v. Canada, supra note 85, para. 39.

The IACHR also considers relevant the experiences of other Canadian Indigenous groups
described in the amicus curiae briefs filed with the IACHR, which show the difficulties they
have faced when trying to access the legal remedies that the State contends must be exhausted
by the HTG in order to obtain recognition and protection of its ancestral lands.

At the accompanying footnote:

As an example of the effectiveness of those legal remedies, the State makes reference to several
judgments regarding Indigenous peoples: the case of the Tsilhqot’in Nation vs. British
Columbia, in which an Indigenous people petitioned for the declaration of aboriginal title in
an area within the Province of British Columbia and the Supreme Court of the province ruled
in favor of the right of those Indigenous people to pursue their traditional practices; in the case
of Delgamuukw vs. British Columbia, the Supreme Court of Canada defines the nature of the
aboriginal title which includes occupancy and exclusive use of the land and concludes that the
claim of the Indigenous people in question be forwarded to the court of first instance for re-
examination and to determine whether the Indigenous people in question such property right;
in the case ofHaida Nation vs. British Columbia, the SupremeCourt ruled that the Province of
British Columbia had the obligation to consult with Indigenous peoples even before the
property rights of an Indigenous people had been proven; and in the case of Wii’litswx vs.
British Columbia (Minister of Forests) the Court of Appeals of British Columbia ruled that the
Crown had the obligation to consult with an Indigenous people before granting a permit for
forest operations, in a case in which the Indigenous people in question requested interim
measures to prevent the granting of such license.

86 USMCA, supra note 14, art. 24.27(7). Please note that Article 24.27(7) does contain guidance on
whether a remedy is “appropriate”:

Each Party shall provide appropriate sanctions or remedies for violations of its environmental
laws and shall ensure that it takes account of relevant factors when establishing sanctions or
remedies, which may include the nature and gravity of the violation, damage to the environ-
ment and any economic benefit derived by the violator.
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iii Exhaustion of Domestic Remedies Requirements Is a Recognized
Issue for Indigenous Peoples

Indigenous peoples have had experience with the potentially related concept of
“effective” remedies in relation to the obligation to exhaust domestic remedies in
other forums. In Hul’qumi’num v. Canada, the Hul’qumi’num Treaty Group
(HTG) filed a petition with the Inter-American Court of Human Rights regarding
an alleged violation of its collective rights to property, non-discrimination and self-
determination. Canada defended the petition, in part, on the basis that the
Hul’qumi’num did not exhaust available remedies.

The Inter-American Commission on Human Rights (Comission) analysis on
admissibility is relevant to this provision. Notably, the Commission commenced
its analysis on exhaustion of domestic remedies by noting:

The Commission will analyze the exhaustion of domestic remedies taking into
consideration that, for years, the alleged victims, as Indigenous peoples, have
tried to protect these rights as being interrelated: (1) recognition of their right
to property of their ancestral lands, including lands in private hands, primarily
by setting boundaries, demarcation and by recording the title deed to that
territory, or, if that is not possible, by obtaining alternative lands as restitution
or by obtaining just and equitable compensation; and (2) by implementing
a process of prior consultation between the HTG and the State for the purpose
of preventing the destruction of the environment, and, consequently, the
necessary restrictions to preserve their cultural, religious and spiritual practices
as a result of a series of licenses, permits, and concessions granted on ancestral
lands that are currently in private hands.87

The Commission’s analysis commenced with the recognition that the claims of the
Hul’quim’num inexorably linked human rights, territorial rights, consultation, and
environmental and cultural considerations. This linkage is important because it
suggests that adopting an overly technical or restrictive approach to implementation
of its mandate, compliance with the American Declaration on the Rights and Duties
of Man,88 would undermine implementation in this context.

The Commission also considered how an effective remedy is defined in the
Indigenous context:

In that regard, the IACHR recalls that the jurisprudence of the inter-American
system has determined that with regard to Indigenous peoples, the State must
provide them with effective protection that takes into consideration their own
traits, their social and economic condition as well as their specially vulnerable
situation, their common law, values, practices and customs. This also includes
taking into account the political mechanisms Indigenous peoples use through

87 Hul’quim’num Treaty Group v. Canada, supra note 85, para. 32.
88 Organization of American States, American Declaration of the Rights and Duties of Man, May 2,

1948, www.cidh.oas.org/basicos/english/basic2.american%20declaration.htm.
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their respective representatives, to manage their relations with the State and to
claim their rights.89

In other words, the obligations of Canada, Mexico, and the United States through
regional law suggest that effective remedies for Indigenous peoples must take into
consideration not only the particular vulnerabilities of Indigenous peoples, but also
Indigenous law, values, practices, and customs. These factors are critical in con-
sideration of the enforcement and application of environmental law. The
Indigenous relationship to lands, territories, and resources is often inexorably tied
to the conservation and protection of those lands, territories, and resources.

It is also worth noting that the Commission also recognized that Indigenous
peoples may have and use their own representative institutions in order to structure
their relations with the state.90 This recognition may actually be complementary to
the USMCA provisions regarding pursuit of legal remedies, though only to the
extent that those “political mechanisms” and representative institutions have access
to enforcement mechanisms.

The Commission excused the HTG from exhausting domestic remedies. The
extreme delays and cost, combined with the inadequacy of the available remedies,
were central to its reasoning.91 The Commission expressly rejected arguments from
the government of Canada that the Heritage Preservation Act or other measures
such as injunctive relief could constitute an effective remedy.92

It is therefore striking that the USMCA uses the term “appropriate remedies”
rather than “effective remedies.” Yet, Article 24.27must be read in context. Thus, an
examination of Article 24.6 leads to the suggestion that, despite a narrow construc-
tion of the admissibility requirements under Article 24.27 of the USMCA, these
provisions should be interpreted broadly where Indigenous peoples are concerned.

Article 24.6(3) provides that:

Each Party shall ensure that its administrative, quasi-judicial, or judicial proceed-
ings for the enforcement of the Party’s environmental laws are available under its
law and that those proceedings are fair, equitable, transparent, and comply with due
process of law, including the opportunity for Parties to the proceedings to support or
defend their respective positions. The Parties recognize that these proceedings
should not be unnecessarily complicated nor entail unreasonable fees or time
limits.93

This is relevant because the Hul’quim’num admissibility decision was founded in
a requirement that the state’s law provide due process, noting, “[t]herefore, the first
exception to the requirement of exhaustion of domestic remedies applies because

89 Hul’quim’num Treaty Group v. Canada, supra note 85, para. 36.
90 UN Declaration, supra note 12, art. 18.
91 Hul’quim’num Treaty Group v. Canada, supra note 85, para. 42.
92 Hul’quim’num Treaty Group v. Canada, supra note 85, para. 43.
93 USMCA, supra note 14, art. 24.6(3) [emphasis added].
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there is no due process of law to protect the property rights of the HTG to its
ancestral lands.”94

Current regional understandings of due process, particularly in the context of
Indigenous peoples, could result in a potential useful application of the complaint
procedure, revolving around the timeliness and effectiveness of remedies under
a Party’s environmental law.

iv Additional Layers of Review Make Citizen Complaint Submissions
Less Likely to Succeed

However, even if a complaint initiated by Indigenous peoples manages to make it past
the procedural hurdles described in Section 3(D)(ii), the USMCA contemplates several
more levels of review beyond the publication of a factual record which is the final step of
the Secretariat in the complaint process. The publication of a factual record requires the
consent of two of theCommissioners.95TheUSMCAcreates additional layers of review,
as well as additional discretion by the creation of an “Environment Committee,”
comprising senior officials from each of the three Parties.96 One innovation of the
USMCA is that while the Commission develops the factual record, the Environment
Committee is tasked with developing recommendations for “cooperative action” for
follow-up. This strongly implies that the USMCA is not creating any new binding
international obligations regarding the enforcement of environmental laws.

While the recommendations of the Environment Committee would not likely
obligate a Party to reform its environmental laws or its enforcement of environ-
mental laws, they would lead to increased possibilities for Party-to-Party cooperation
in the form of resource mobilization or sharing of best practice and experience on
the enforcement of environmental laws. Targeted and focused cooperation would
likely be enhanced by the existence of a public factual record because domestic
constituencies would likely be monitoring such efforts and offering their own
assessments of their effectiveness.

E The USMCA and Side Agreements

The interplay between the rights of Indigenous peoples and environmental law and
policy has prominence in environmental side agreements, in particular through the
NAAEC.97 The NAAEC was promulgated as a side agreement to the original
NAFTA, and will be superseded by the Agreement on Environmental
Cooperation among the Governments of Canada, the United States of America,

94 Hul’quim’num Treaty Group v. Canada, supra note 85, para. 37.
95 USMCA, supra note 14, art. 24.27(6). Note that prior to publication of the final factual record, any

Party has the opportunity to request modifications to the record (Article 24.27(5)).
96 USMCA, supra note 14, art. 24.26.
97 North American Agreement on Environmental Cooperation, supra note 56.
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and the United Mexican States (Environmental Cooperation Agreement, herein-
after ECA), once the USMCA comes into force.98 The NAAEC commits each
Party to cooperate on environmental issues, progressive realization of environ-
mental protection and effective enforcement of its environmental laws. The
Agreement establishes an international organization, the Commission for
Environmental Cooperation. The citizen complaint procedure allows citizens of
a Party to initiate a complaint that a Party is failing to enforce its environmental
laws. The citizen complaint procedure is a tool to ensure that Parties are enforcing
their respective environmental laws, presumably out of concern that the consid-
eration of international trade obligations might lead officials to selectively enforce
such laws.

The ECA reaffirms the Parties’ commitments to environmental cooperation, and
explicitly recognizes the importance of sustainable development and the linkage
between “green growth” and a “competitive and sustainable North American
economy.”99 The ECA is focused on cooperation in terms of environmental action
and development of environmental law and policy as well as development of
mutually supportive environment and trade policies.100

As with the NAAEC, one of the core objectives of the ECA is “to support
cooperation to strengthen enforcement of environmental laws.”101 One could
compare this with a core objective of the NAAEC, which is simply to “enhance
compliance with, and enforcement of, environmental laws and regulations.”102

Moving from “enhancing compliance” to “supporting cooperation” indicates
that Parties intend to limit opportunities for Indigenous peoples, civil society
actors or citizens to use the ECA as a vehicle to compel enforcement of
environmental laws. Rather, use of the term “strengthen cooperation” indicates
that Parties are more interested in collaborating with other Parties on general
enforcement issues than in responding to complaints from citizens on specific
enforcement matters. This indication is reflected in the CUSMA environment
chapter as well, which introduces additional layers of review and other barriers
to citizen submissions on enforcement matters. The actual impact of these
layers of review and other barriers will be revealed only as implementation of
the CUSMA and the ECA proceeds.

The ECA continues the practice established by the NAAEC of providing
a structured forum for environmental cooperation among the environmental min-
isters of the three NAFTA parties. The ministers are obligated to meet on a regular
basis to coordinate on environmental issues, as well as to provide direction and
approve budgets for the Commission on Environmental Cooperation.

98 North American Agreement on Environmental Cooperation, supra note 56, art. 17(1).
99 North American Agreement on Environmental Cooperation, supra note 56, preamble.
100 North American Agreement on Environmental Cooperation, supra note 56, art. 1.
101 North American Agreement on Environmental Cooperation, supra note 56, art. 1(e).
102 North American Agreement on Environmental Cooperation, supra note 56, art. 1(g).
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F Exceptions for Indigenous Rights in International Trade Agreements

TheCPTPP was a breakthrough in terms of recognition that Indigenous rights could
be impacted by international trade agreements. The CPTPP exception is the first
precedent of an exception for Indigenous peoples applicable in a multilateral trade
agreement and is the first precedent applicable to investor–state disputes. Of parti-
cular interest with respect to the CPTPP is that the government of New Zealand
included an exception103 for the Maori, stating:

1. Provided that such measures are not used as a means of arbitrary or unjustified
discrimination against persons of the other Parties or as a disguised restriction on
trade in goods, trade in services and investment, nothing in this Agreement shall
preclude the adoption by New Zealand of measures it deems necessary to accord
more favourable treatment to Maori in respect of matters covered by this
Agreement, including in fulfilment of its obligations under the Treaty ofWaitangi.

2. The Parties agree that the interpretation of the Treaty of Waitangi, including as
to the nature of the rights and obligations arising under it, shall not be subject to
the dispute settlement provisions of this Agreement. Chapter 28 (Dispute
Settlement) shall otherwise apply to this Article. A panel established under
Article 28.7 (Establishment of a Panel) may be requested to determine only
whether any measure referred to in paragraph 1 is inconsistent with a Party’s
rights under this Agreement.104

This general exception ensures that the conclusion of the international trade agreement
would not undermine the Treaty of Waitangi or related agreements with Maori.105

G USMCA Exceptions

The USMCA is a unique trade agreement because its environmental chapter seems
focused more on environmental protection than on trade. Chapter 24 of the
USMCA contains several obligations related to, inter alia, air quality, illegal trade
in wild fauna and flora, fisheries, and forestry.

The USMCA contains a general exception which states:

Provided that such measures are not used as a means of arbitrary or unjustified
discrimination against persons of the other Parties or as a disguised restriction on
trade in goods, services, and investment, nothing in this Agreement shall preclude

103 Agreement between New Zealand and Singapore on a Closer Economic Partnership, N.Z.–Sing.,
November 14, 2000, www.mfat.govt.nz/assets/FTAs-agreements-in-force/Singapore-FTA/NZ-
Singapore-CEP-full-text.pdf. This exception was first introduced by New Zealand in 2001 in an
FTA with Singapore

104 USMCA, supra note 14, art. 29.6.
105 Yet there has never been a dispute where the exception has been raised by New Zealand. This raises

the question of whether the exception would attract broad and purposive interpretation or
a formalistic interpretation.
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a Party from adopting or maintaining a measure it deems necessary to fulfill its legal
obligations to Indigenous peoples.106

This exception would preserve the ability for Parties to adopt special measures to
implement the rights of Indigenous peoples. Indigenous peoples have expressed
concern about investor–state dispute settlement (ISDS), therefore the agreements
that ISDS will be phased out of the USMCA three years from ratification as between
Canada and the United States and that ISDS will be curtailed as between the United
States and Mexico are also quite significant for the protection of Indigenous rights.
To the extent that international trade obligations are held up as a reason to fail to
recognize or implement the rights of Indigenous peoples, the language of the
general exception is quite constructive.

In addition to the general exception for Indigenous rights, Article 24.19(2) of the
environment chapter includes a specific exception, in the form of a footnote for
whaling by Indigenous peoples:

For greater certainty, the Parties understand that paragraph 2 does not
apply to whaling by Indigenous peoples in accordance with a Party’s law,
including for Canada the legal obligations recognized and affirmed by
section 35 of the Constitution Act, 1982 or those set out in self-government
agreements between a central or regional level of government and Indigenous
peoples.107

This language closely tracks the general exception for the rights of Indigenous
peoples in the USMCA.108 The exception preserves Indigenous rights to conduct
harvesting activities, but it is unclear whether the specific exception for whaling
extends to international trade and commerce in products derived from such
species.109

There are two critical limitations to the approach of relying exclusively on
exclusions in order to recognize the rights of Indigenous peoples. First, as the
ITK cases demonstrate, there exist interactions among international trade law,
Indigenous rights and environmental law which extend beyond the domestic
arrangements between Indigenous peoples and Parties.110 In other words,

106 USMCA, supra note 14, art. 32.5.
107 USMCA, supra note 14, art. 24.19(2), footnote 15.
108 USMCA, supra note 14, art. 24.19(2). This does not expressly prohibit or permit trade-related

restrictions on the import or export of great whales. In fact, Article 24.19 does not appear to involve
international trade. Rather, the scope of this exception is limited to a prohibition on taking great
whales, presumably within a Party’s jurisdiction. It is not immediately obvious what the exception to
Article 24.19(2) adds which is not included in the general exception.

109 The general exception should protect Inuit rights.
110 Many of the articles in the environment chapter have specific references to Indigenous peoples; one

example relates to marine mammals. Article 24.19(2) states: “Each Party shall prohibit the killing of
great whales for commercial purposes unless authorized in a multilateral treaty to which the Party is
a party.” As evidenced by the ITK cases, trade in marine mammals is a particular flashpoint for the
nexus among international trade, environmental regulation, and the rights of Indigenous peoples.
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there are some aspects of the rights of Indigenous peoples which have
sufficient international character, or are sufficiently linked to international
trade and commerce, to make over-reliance on exclusions an incomplete
solution.

The second limitation on exclusive reliance on exclusions is related. If the
primary challenge at the nexus of international trade, the rights of Indigenous
peoples and the environment is the need for greater understanding and coordination
among these areas of law and practice, then solutions should involve increased
opportunities for dialogue and cross-fertilization across disciplinary boundaries.
This is one reason why provisions within modern trade agreements, if sufficiently
inclusive of the rights of Indigenous peoples, should be regarded as constructive and
positive developments in the promulgation of exclusion language in current and
future agreements.

conclusion

Historically, either Indigenous peoples have been treated as invisible in
international law111 or they have been directly oppressed by international
legal doctrines such as the Doctrine of Discovery.112 This situation has changed
as Indigenous peoples have asserted more agency surrounding the articulation,
assertion and implementation of their rights. This agency is found in international
instruments such as the UN Declaration, the first international instrument to be
negotiated among non-state actors, Indigenous peoples and state representa-
tives. It may also be found in the direct assertions of Indigenous peoples in
domestic courts, international human rights mechanisms, and international
trade tribunals.

Increased agency from Indigenous peoples has had ramifications far beyond
greater recognition of the rights of Indigenous peoples. Indigenous agency has
contributed to broader understandings of concepts such as sustainable develop-
ment, linking justice, economic prosperity, and environmental sustainability: for
example, one cannot achieve sustainability or prosperity without achieving justice
for all. As international trade law evolves to incorporate environmental law more
directly, increased opportunities for Indigenous peoples to assert agency will result
in opportunities to further understand how these issues are interconnected on
a global scale.

In the end, there is only one environment. It is an environment that we
share.

International trade and international finance often serve as indirect pressure
points on the lands, territories, and resources of Indigenous peoples. Yet the core

111 Legal Status of Eastern Greenland (Den. v. Nor.), 1933 P.C.I.J. (ser. A/B) No. 53 (April 5).
112 Robert A. Williams, Jr., The American Indian in Western Legal Thought: The Discourses of Conquest,

(Oxford: Oxford University Press, 1990).
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goal of international trade law – increased prosperity for all – is inexorably linked to
sustainability and respect for human rights, including the rights of Indigenous
peoples. As international law becomes more interconnected and as Indigenous
peoples secure more agency to advance their rights on international trade and
environment issues, Indigenous peoples seek a sustainable, equitable, and prosper-
ous future for our grandchildren’s grandchildren which respects not only human
beings but all of creation.
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