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Alternative Environmental Paths

On September 3, 2016, private security guards attacked Indian protesters at Standing
Rock with dogs and pepper spray.1 Six people, including a child, were bitten and
images of the attack made national and international news.2 The attack did not
succeed in stopping the protests – if anything, it galvanized Native Americans from
across the country who flew, drove, and even walked to the middle of North Dakota
and the Standing Rock Indian Reservation to join the protest that was gaining
steam.3 The protests – which began when a small group of women from the
Standing Rock Sioux Tribe (SRST), upset about the construction of an oil pipeline
near their reservation, founded Sacred Stone Camp4 – came to symbolize much
more.
In 2016, Energy Transfer Partners (ETP) was building a 1,172 mile pipeline in

order to move 470,000 barrels of Bakken Oil Field crude each day from western
North Dakota to southern Illinois.5 The company’s original plan was to have the
pipeline cross the Missouri River upstream and to the north of Bismark, North
Dakota, but due to concerns about the effect oil spills at that location might have on
the city of Bismark, ETP moved the crossing site further to the south.6 The new
pipeline path cut through land reserved to the Sioux under the 1851 Treaty of Fort
Laramie, crossing the Missouri River less than a mile north of the Standing Rock
Sioux Reservation.7 Although not accepted as fair or just by the Sioux, the US
government position is that the Sioux lost much of their 1851 treaty land through
subsequent treaties,8 which meant that, technically, the pipeline did not cross tribal
land as it approached and crossed the Missouri River. Energy Transfer Partners had
met with the SRST as they developed the plans for the pipeline, but tribal members
and the tribal government, led by SRST Tribal Chairman David Archambault, Jr.,
felt that the level of consultation was inadequate.9The pipeline was to cross the river
though a tunnel beneath Lake Oahe, a Missouri River dam-created lake, and ETP
claimed that there was no downstream risk to SRST. Those opposed to the pipeline,
who called themselves “water protectors” as opposed to “protestors,” argued that
pipeline leaks are commonplace and that a leak at the river would threaten the
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whole reservation. They also recognized the environmental injustice of protecting
the largely white town of Bismark while siting a potential hazard at the very border of
the SRST reservation.

What started out as a tribe-specific protest became an ever-expanding gathering of
Indians and environmental activists from across the county. Oceti Sakowin Camp,
which was formed to accommodate those arriving, had to deal with the logistics of
feeding, housing, and caring for thousands of people.10 As David Treuer notes,
“While it lasted, it was the largest gathering of Indians in the United States since
the same tribes (Lakota, Cheyanne, and Arapaho) formed the tribal armies that
defeated the US Cavalry at the Little Bighorn, not far from the #NODAPL protest
camp.”11 Water protectors faced continued hostility from company representatives,
state police, and National Guard units that were called in to protect the company’s
property interests and put down the protests. Three days after attack dogs were used
against protestors, the North Dakota governor sent more than 500 National Guard
members to Standing Rock, not to protect water protectors but to better protect the
pipeline.12 Months later, in October and November 2016, in the below-freezing
temperatures of North Dakota’s winter, law enforcement used tear gas, fire hoses,
and rubber bullets against protesters.13 Tribes across the United States expressed
their support for the SRST and for the water protestors. Navajo Nation President
Russell Begaye and Vice President Jonathan Nez, in a letter sent to SRST Chairman
Archambault in August 2016, wrote, “the Navajo Nation stands in solidarity with the
Standing Rock Sioux tribe,” and noted, “I am proud to see somany other tribes come
to support your efforts because it is time tribes finally stand against these threats to
our lands. We will be heard because we are one, not one as a tribal nation but one as
Native people.”14 And indeed the water protectors were heard. President Obama,
who struggled for several weeks to avoid questions about the pipeline, eventually
caved, temporarily blocking further construction at the river.15 The euphoria follow-
ing Obama’s course reversal, however, was short-lived.16 Four days after being sworn
in as president, Donald Trump “issued amemorandum declaring DAPL to be in the
national interest and directing federal agencies to review and approve it.”17

Subsequently, Trump signed executive actions in support of the Dakota Access
Pipeline as well as the Keystone XL Pipeline, and within weeks the US Army Corps
of Engineers greenlighted the DAPL easement across the river.18 Shortly thereafter,
in late February 2017, Oceti Sakowin Camp was burned by retreating protesters,19

then razed by government tractors,20 and the few remaining protesters were
arrested.21 By June 2017, the $3.7 billion pipeline was in “full commercial use.”22

As of August 2019, the new pipeline had already suffered at least ten oil spills.23

There is no one right way to look at the Standing Rock protests.24 It failed in its
immediate objective: the pipeline was constructed exactly where ETP wanted it
built. Though environmental groups continue to challenge the pipeline in court,25

some protesters face the prospect of years in prison.26 Not only are federal and state
officials aggressively prosecuting protesters,27 but, in the wake of Standing Rock,
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states also rushed to amend their laws to further criminalize energy-related
protests.28 The SRST reservation remains impoverished and faces a long list of
socioeconomic difficulties.29 But such a dark reading of the protests arguably misses
the point. The demand that developers engage in meaningful consultation with
tribes and the idea that environmental harms to tribes must be taken seriously
echoed across Indian country and across the United States as a whole.30 The protests
brought attention to the struggles of tribes and their continued relevance in the
American republic in a way that few other events have since the occupations of
Alcatraz and Wounded Knee.31 Standing Rock was more than an isolated protest by
a single tribe, it was a gathering of nations, a call for the rest of the country to take
tribal environmental justice seriously, and a sign of the growing political power of
tribes.
Things are a lot simpler when Indians can easily and rightly be identified as the

good guys and whites as the bad guys on environmental issues. That was largely the
case in the Standing Rock protests, with “corporate greed” partially taking the place
of the generic evil white actor. It is still the case, I believe, that the mental shortcut of
Indian as good and non-Indian as bad works for many issues, from poverty to land
rights to recognition of sovereignty, but it is becomingmore complicated with regard
to the environment. To explain why that is so, it is worth thinking about the broad
trends that have defined the relationship between environmental destruction and
Indian nations. For much of American history, the relationship was an oppressive
one. Whites – whether in the form of the US government, companies, or as
individuals – simply took natural resources from Indian tribes or, by subordinating
Indian agency, simultaneously exploited both Indian land and tribal members.
Later, recognition that tribes should at least formally play a role in approving natural
resource use and extraction changed the relationship from oppressive to inequitable.
Tribes were compensated for their environmental goods, but Indians received less
and lost more than they should have. Bad faith in the form of the failure of the
United States to live up to its trust obligations or a mere pro forma role for tribal
leaders in decisions with an environmental impact, led to inequitable compensation
for Indian tribes. The relationship between tribes and environmental destruction is
now entering the modern period, one in which the terms of such destruction are
often tribally accepted even if the relationship is not entirely tribally defined.
For better or worse, environmental degradation occurring on Indian reservations

cannot be simply chalked up to oppression of tribes.32 While Indians are sometimes
positioned, as they were in the Standing Rock protests, as defenders of the environ-
ment, that is not always the place Indians find themselves. Especially when the
environmentally destructive project is sited on trust land where tribes have greater
say than projects off-reservation, Indian nations cannot necessarily be described as
victims. Some tribes have begun, through their sovereign governments, deliberately
seeking out the exploitation of their land and natural resources. By choosing to
prioritize economic development over the environment, Indian nations are

Alternative Environmental Paths 75

https://doi.org/10.1017/9781108987585.006 Published online by Cambridge University Press

https://doi.org/10.1017/9781108987585.006


challenging the instinctive “love” that progressives have for all things Indian.33

Forced to choose between attacking the decisions of Indian nations on the one
hand and turning a blind eye to harmful environmental policies on the other,
progressives are faced with a classic apples and oranges dilemma. For their part,
Indian governments pursuing economic development through environmental
destruction have to grapple not only with non-Indian opponents – a familiar role
for tribal governments – but also with tribal members less willing to make such
a trade-off or adversely impacted by particular proposed projects. Besides challen-
ging romantic notions of Indians as the first environmentalists, tribal activities that
harm the environment undermine the position of some Indian advocates that Indian
policies should not be subject to critique or limitation because of the inherent
sovereignty of Indian nations.

5.1 stereotypes and tribal choice

Natural resource exploitation on reservations is antithetical to the stereotype of
Indians as environmental stewards. With the publication, in print and as a public
service television commercial in 1971–2 of a stoic Indian crying because of pollution,
“Indian and environmental concern became synonymous, and public discussion
turned to whether America might somehow tap native wisdom in solving the
environmental problems facing Mother Earth.”34 The notion that Indians are by
definition also environmentalists pervades popular culture and is thought by many
academics to have explanatory power when considering reservation development.
This mental shortcut raises the challenge of any other stereotype: namely that
though the romantic notion of tribes as environmental stewards does not hold for
all tribes or for all points in time, the stereotype nevertheless is grounded in some
element of truth.35

Frank Pommersheim’s aptly titled The Reservation as Place illustrates the chal-
lenge of simultaneously accepting and rejecting the stereotypes of Indians as
environmentalists.36 In it, Pommersheim first unequivocally states: “Land is inher-
ent to Indian people; they often cannot conceive of life without it. They are part of it
and it is part of them; it is their Mother. Nor is this just a romantic commonplace.”37

But, after saying that the relationship that many have with reservation land has
changed, Pommersheim cautions against the “disturbing utopic visions that end-
lessly romanticize the people and the land.”38 Similarly, Armstrong Wiggins,
a lawyer with the Indian Law Resource Center, argues that “sustainable develop-
ment is part of the cultural and religious heritage of most Indian peoples,” but adds
that it is “a mistake, however, to take too romantic a view.”39 Robert Laurence goes
further, arguing that “romanticizing ‘Indianness’ can come very close to condescen-
sion and insult.”40

What is the stereotype? Born out of the idea that Indians are somehow different,
less civilized, the stereotype is at once a description of Indians and also, by
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contrast, of non-Indians. In the early 1970s, Indians were popularly thought of “as
the continent’s first conservationists.”41 This romantic conception of Indians
preceded the birth of the environmental movement; as early as the 1830s
Indians were thought of romantically as “children of Nature,” unburdened by
the troubles of civilized society.42 In American Indians and National Parks, Robert
H. Keller and Michael F. Turek provide a nice summary of the stereotype, namely
that “Indians had always lived in harmony with nature, revered Mother Earth as
sacred, and offered a special wisdom to non-Indians.”43 More subtle versions of
the stereotype assume for example that Indians will necessarily reach better
decisions than non-Indians or will always favor preserving the environment over
economic development.44

There is some truth to the stereotype. As Donald Fixico observes, “the ‘Mother
Earth’ concept is one of the few universal concepts among American Indians.”45The
“Indian ‘heritage’ of ‘environmental sensitivity’” positively has facilitated tribal
takeover of environmental protection responsibilities, while also legitimizing argu-
ably racist US environmental policies.46 Simply rejecting the stereotype risks ignor-
ing the truths it contains. “The continuing link between the tribal communities and
their holy lands,” Jeanette Wolfley writes, “is critical to Native people’s continuing
political and social wellbeing, cultural identity, and tribal sovereignty.”47 Rebecca
Tsosie argues that the “cultural connections between Native peoples and the land”
should not be dismissed “as a ‘romanticized’ notion that is of limited utility in
a modern era.”48 And studies confirming or making note of the central place of
nature and land in Indian belief and value systems are ubiquitous.49 What is
required is to reject the stereotypes and the “environmental myths” surrounding
Indians without “suppressing their historical associations with the land.”50

Given that the stereotype on its face seems a positive one, why must it be rejected?
The answer is that the stereotype is too readily accepted as truth both when it is
deployed to explain environmentally protective decisions and when it is used to
block a tribe’s decision to participate in or cause environmental harms. The stereo-
type confines Indians to an ahistorical moment, and potentially deprives tribes of
their sovereignty. It is ahistorical because while it is surely true that some tribes
balanced concerns for the environment with economic development differently
than non-Indians, it is impossible to reduce the history of every, or even any, tribe
so neatly in this way.51 As Jace Weaver notes, “In reality, modern Natives and their
ancestors are neither saints nor sinners in environmental matters. They are human
beings.”52 It is also ahistorical because in order to accept the stereotype, the preten-
sion that Indian societies are static and have not always changed with time must also
be accepted.53 The stereotype is “dehumanizing” and “masks cultural diversity.”54 It
operates independent of reality, such that a “romantic conception of what ‘Indians’
should be is frequently inconsistent with what ‘Indians’ actually are today.”55 The
stereotype of Indians as nature’s protectors should be corrected, according to Robert
Cooter and Wolfgang Fikentscher, because it is “misleading.”56
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With regard to development, “misleading” is an understatement. The stereotype
is not neutral with regard to the tradeoffs between the environment and industry; as
a consequence, the construction “Indian = environmentalist” lends itself to
manipulation.57 Those who want to derail particular environmentally destructive
development on reservations embrace the stereotype and claim that what is being
proposed is not keeping with tribal values. It is worth quoting at length Nancy
B. Collins and Andrea Hall’s powerful rejection of such use of the stereotype in
their article, Nuclear Waste in Indian Country:

Environmentalists, in pursuit of “Indian’s best interests” may engage in stereotyp-
ical thinking, characterized by romanticism, which effectively deprives Native
Americans of the right to make their own decisions about accepting waste on
their lands. It is important to break down this malignant romanticism into its
major component stereotypes so that we recognize them and strip them from our
law and policy. Some of these stereotypes include viewing “real Indians” as histor-
ical, primitive, unsophisticated, and rapidly on their way to extinction; essentializ-
ing the hundreds of Indian tribes into one group; assigning Indians the role of
guardian of our environment as well as theirs; failing to recognize Native American
tribes as modern, twentieth century sovereign nations within the United States; and
viewing Indians as dependent and in need of our protection and guidance.58

Though Collins and Hall focus on tribal acceptance of waste products, the above
critique holds for other tribally accepted and environmentally destructive choices.
The challenge such choices present is that they do not necessarily fit within the
Indian-as-victim paradigm. Separating good from bad, right fromwrong is easy when
tribes are suffering from either the policies or the practices of non-Indians, without
tribal involvement, that reflect environmental racism or environmental injustice.59

It is much harder to know if environmental racism or injustice is involved when
a tribe itself makes “an affirmative and informed decision to undertake an environ-
mentally controversial project.”60 But the full meaning of sovereignty is such that it
cannot be the case that tribal decisions depend on “satisfying the emotional needs of
a romantic tradition.”61

5.2 environmental justice

The environmental justice movement provides some perspective on how harms
suffered by and caused by tribes should be viewed.62 Reports documenting the
disproportionate environmental risks suffered by minority groups as a result of siting
choices that concentrated industrial, waste, and other harmful activities in minority
communities led to recognition of environmental justice issues.63 With race, for
example, being “the most important variable associated with the siting of hazardous
waste facilities nationwide,” there was a need to address the problem.64 In 1991, at the
First National People of Color Environmental Leadership Summit, a broad concept
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of social justice that recognized “both public health and economic opportunity as
indispensible aspects of the quality of life” emerged.65 Those at the Summit con-
cluded that “people should not be faced with choosing between an unsafe livelihood
and unemployment.”66 In 1994, President Clinton put the imprimatur of the
President on the movement when he signed Executive Order 12898 which required
that federal agencies “make achieving environmental justice” part of their mission.67

The primary goal of the environmental justice movement has been to ensure that
disadvantaged populations, whether defined along racial or socioeconomic lines, are
not “shouldering an unequal share of the burdens of hazardous waste” and other
harmful activities.68The term “environmental racism” conjures up images of whites
deliberately targeting minority communities, but siting decisions can have
a disparate impact even where overt racism is hard to identify or prove.69 Though
one may not find a Bull Connor equivalent in the site decisions of environmentally
harmful activities, “[w]ell-meaning environmentalists and worried citizens of afflu-
ent communities” opposed to facilities in their communities may have a similar
effect: the concentration of harmful activities in minority communities.70 Lack of
political power and limited ability to effectively participate in decision-making
processes may explain in part disadvantaged populations’ excess exposure to nearby
hazardous facilities.71 Cheap land can play a role, as can the hope among members
of the affected community that any new facility would also mean new job
opportunities.72 Ultimately, as Alice Kaswan argues, “unequal distributions are of
concern regardless of whether they were determined by discriminatory processes or
ostensibly neutral market forces.”73

Wholesale application of the environmental justice paradigm when considering
Indian experiences, even if capturing tribal distributional burdens, fails to take
sovereignty into account. As Sarah Krakoff noted about environmental activism
and Indigenous peoples in the wake of the Standing Rock protests, “standing with
tribes means supporting tribal sovereignty.”74 Scholars often describe the history,
including recent history, of Indian-white relations as one characterized by “exploit-
ation of Indian peoples and their lands.”75 Such a history would seem to lend itself to
an environmental justice approach. But Indian environmental issues receive only
passing asides in articles on environmental justice76 and, by treating Indians as
equivalent to any other minority group when looking at environmental racism,
their unique sovereign rights are largely ignored.77 The marginal place of Indians
in the environmental movement generally78 thus far has largely carried over to the
environmental justice approach.79 “Indian values and belief systems are not
reflected in or accepted by our environmental law,” Robert A. Williams,
Jr. explains, “in Indian visions of environmental justice, all land is sacred, but that
does not mean that tribal lands should never be used by the people.”80

Environmental paternalism might be appropriate – and has been called
for – when distributional justice is taken to be the sum total of environmental
justice. Accepting the need for environmental paternalism requires that the group
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being “protected” be seen as unable to protect themselves.81Onlywhen it is accepted that
tribes are doing something “wrong” when they decide to prioritize economic growth or
that tribes are powerless to resist the interest of harmful industries can a case for
paternalismbemade.82Consider for example the followingquotes from leading scholars:

Examples of outsiders to be opposed might be the corporate disposers of nuclear
and other toxic waste who want to dump in South Dakota and Indian country . . .83

Unfortunately, the cultural meaning of Mother Earth to many tribes becomes less
important as their people seek sufficient education, well-paying jobs, modern
health services, updated housing, and adequate food supplies.84

The first quote assumes that Indian tribes should never agree to accept nuclear or
toxic waste in return for payments that would alleviate reservation poverty. There is
nothing wrong with that position, but its paternalism is self-evident.85 The same is
true of the second quote: “unfortunately” only makes sense if well-paying jobs and
adequate food supplies are not thought of as rightly being significant enough to alter
the cultural meaning of Mother Earth.

Avoiding environmental paternalism requires expanding the understanding of
environmental justice to include respect for sovereignty when it comes to Indians.86

Doing so will not be easy. Indians have not “fully participated in or embraced
environmental justice.”87 And, according to Williams, environmentalists find it
“difficult” to deal with tribal governments who are willing to entertain environmen-
tally harmful siting proposals.88 Yet there is some agreement among scholars and
government officials that “addressing environmental justice in Indian country
require[s] creative solutions utilizing tribes’ governmental status.”89 Once tribal
sovereignty is acknowledged to play a role in environmental justice, things get
a lot more complicated: Indians must be distinguished from all other disadvantaged
groups facing environmental injustice,90 Indian rights to self-(re)definition must be
respected,91 and, arguably, Indian environmental perspectives should be incorpor-
ated to a greater extent into general environmental law.92 This is not to suggest that
the tensions between environmental justice as distributional justice and a broader
understanding of environmental justice simply disappear. In the preface to his book
on environmental justice in Indian country, James Grijalva writes that “[o]ne of the
main premises of this book is that tribes’ absence from the national dialogue and
implementation of federal environmental programs is largely responsible for creat-
ing environmental injustice in Indian country, the concept that some minority
communities suffer disproportionately higher environmental risks than many
white communities.”93 Grijalva’s premise challenges tribal and environmental
advocates because it asserts that tribes should play an expanded role while seeming
to accept that results should be judged based on whether Indians bear
a disproportionate burden. The potential conflict between distributional justice
and tribally-embraced harms to the environment makes it hard to describe what

80 Alternative Environmental Paths

https://doi.org/10.1017/9781108987585.006 Published online by Cambridge University Press

https://doi.org/10.1017/9781108987585.006


an Indian-centered approach to environmental justice looks like. When it comes to
environmental justice in Indian country, should standard, racially-defined concerns
about distribution of environmental harms dominate or should respect for tribal
sovereignty?
A new book by Dina Gilio-Whitaker, As Long as Grass Grows: The Indigenous

Fight for Environmental Justice, fromColonization to Standing Rock, starts to address
just this question, laying out a vision of Indigenous environmental justice. The book
highlights how the environmental justice movement has done a poor job incorpor-
ating indigenous perspectives and concerns. Gilio-Whitaker argues that the envir-
onmental injustice confronting tribes is a continuation of the colonial relationship
Indians have with non-Indians, connecting the genocide following contact with the
exploitation of Native land through the present. As Long as Grass Grows emphasizes
that Indigenous peoples have a stronger connection to place and spatial orientation
than non-Indians.94 In part because environmentalists prefer to imagine America
pre-contact and America’s national parks as pristine wildernesses rather than land
with a long history of Indian use, Gilio-Whitaker shows that the relationship
between Indians and the environmental movement is complicated and, at times,
contentious.95 The majority of As Long as Grass Grows focuses on environmental
harms done to tribes, but Gilio-Whitaker acknowledges, “things get ethically com-
plicated when Native nation governments willingly choose to engage in resource
extraction – especially fossil fuels – given the harm they cause, both in the extracting
and in the production of climate-changing greenhouse gases.”96 That Gilio-
Whitaker quickly retreats from this “realm of difficult choices,” is
understandable;97 after all, given the long history of colonial exploitation, wrongs
done to Indians necessarily weigh more heavily than environmental harms done by
Indian nations. The solutions offered by Gilio-Whitaker to these difficult choices is
a return to tradition and grassroots activism serving as a check on tribal
governments.98 As the first book dedicated to exploring the relationship between
Indigenous rights and environmental justice, As Long as Grass Grows does a great
job showing the ways in which the environmental movement must change if it is
going to better take into account tribal sovereignty and indigenous knowledge. Gilio-
Whitaker leaves for others further consideration of the “realm of difficult choices,”
such as when sovereignty should give way to environmental concerns and whether
tribes are ever truly capable of independent choice when they embrace environ-
mentally harmful forms of development.
Should tribal contracts or lease agreements with environmentally harmful indus-

tries be considered contracts of adhesion, as is true of Indian treaties? Or when a tribe
decides to accept a payment, whether in the form of royalties, taxes, or jobs, in return
for suffering environmental harm does it do so “freely” and out of its own powers of
self-determination? On the one hand, without having an adequate amount of
freedom to walk away from environmentally harmful projects, the “choice” to accept
such projects is arguably merely the illusion of choice and the formal acceptance
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through contract hides the true tribal position. On the other hand, the presence of
constraints or tribal needs should not automatically taint all such agreements as
adhesionary.

Treaties between Indians and the United States have been likened to contracts of
adhesion and have been interpreted in that way by the Supreme Court.99

Recognizing the “power disparity” between Indians and the US Government in
drafting treaties, the Court, starting with Chief Justice John Marshall, has consist-
ently viewed treaties as agreements “in which the negotiation process had not been
one of arm’s length bargaining between equal adversaries.”100 In order to partially
offset the adhesionary aspects of the treaty negotiation process, the Court created
a set of rules or “canons of construction,” liberally favoring Indians, to be used when
interpreting treaty ambiguities.101 Importantly, the canons of construction inform
treaty interpretation, but do not invalidate treaty terms – a recognition that whatever
the failings or imbalances in the negotiations, the treaties are still valid instruments.
The United States stopped making treaties with Indians in 1871 and since then what
used to be accomplished through treaty has been in part accomplished by agreement
and contract between Indian tribes and non-Indian governments.102

Power disparities between Indians and non-Indian interests did not go away with
the end of treatymaking; what changed was the form of the relationship and, to some
degree, the contracting parties. The contracts of adhesion interpretative lens used for
treaties fits imperfectly with contracts for environmentally hazardous or destructive
activities – whether for the storage of nuclear waste or the mining of coal – between
tribes and companies and/or non-Indian governments. Dramatic proof of formal
contracts still being little more than adhesion contracts can be seen in a 1948
Associated Press photograph which showed Fort Berthold Chairman George
Gillette weeping as the Interior Secretary signed a contract to build a dam and
flood much of the reservation.103 The resulting dam had “devastating effects” on the
tribes affected and “almost totally destroyed” their way of life.104 This was accom-
plished by a government-to-government contract not by treaty, yet unequal bargain-
ing positions makes this supposed agreement akin to an adhesion contract.

Some of the commentary on reservation mineral leases blurs the line between
non-Indian governments and non-Indian corporate interests, between power and
economics, treating them alike as powers that disadvantaged tribes are forced to
accept. Donald Fixico’s thesis in The Invasion of Indian Country in the Twentieth
Century: American Capitalism and Tribal Natural Resources is that the continued
exploitation of tribal natural resources by American capitalism has forced Indian
leaders “to adopt modern corporate strategies to ensure the survival of their nations
and people.”105 Similarly, Nancy Collins and Andrea Hall write, “the federal
government may force tribes, by the power of law or economics, to accept nuclear
waste.”106 According to this perspective, the subordinate position of tribes forces
acceptance of environmental costs in return for compensation. Compensation,
while it may “ameliorat[e] the unfair consequences of siting,” also “can be seen as

82 Alternative Environmental Paths

https://doi.org/10.1017/9781108987585.006 Published online by Cambridge University Press

https://doi.org/10.1017/9781108987585.006


deliberately exploiting the special status of these land-rich, economically poor, and
isolated sovereigns in order to secure a dumping ground where the community is in
a poor position to object to the infusion of economic incentives.”107Viewed this way,
the role of businesses with undesirable characteristics is to seek out “vulnerable”
communities that have little choice but to accept payments for environmental
harms.108

The problem with this perspective is that it denies the agency of affected
communities and tribes, falsely equating economic need with deterministic out-
comes. Considering the pro-business orientation of the United States government
and its failures to live up to its trust duty to tribes, it may be fair to blur the line
between government and corporate contracts with Indian nations. But simply
because a community is hurting economically does not mean that when it agrees
to allow harmful projects it does so “unwillingly,” as one commentator has
suggested.109 Why is this important? Large multinational corporations bring to
negotiations not only their own resources but knowledge of the tribal position.
Tribal governments are heavily dependent upon both royalty receipts and US
government assistance.110 And for the Navajo Nation, “chronic unemployment
and an extremely low per capita income level would seem to make the people of
this area receptive to any form of industrialization, including mining.”111 In his
study of Diné attitudes towards coal mining, Andrew Curley found that “indigen-
ous attitudes toward ‘development’ and extractive industries are complicated and
are not always sites of resistance against extractive industries.”112 Mining, Curley
explained, not only “enables Navajo people to stay in the reservation on their
traditional lands,” but it also paid well: “the children of coal workers were the
ones who had new shoes and nice backpacks.”113 Companies engaged in harm-
causing activities thus enter into negotiations from a position of strength, but
acknowledging that economic conditions may favor accepting compensation for
environmental harms does not mean that tribes are powerless to resist corporate
interests or that they will never reject harm-causing proposals.114 As Joe Shirley,
Jr. explained while he was the President of the Navajo Nation: “The Navajo
Nation is part of the modern economy. We do not oppose creating jobs, but there
are lines we do not cross in order to make money.”115

5.3 acceptance and development

The city of San Diego had a problem, too much trash, and a solution, the Campo
Band of Indians was willing to accept the trash. The Band, in partnership with Mid-
American Waste Systems, Inc., wanted to open a large solid waste landfill on the
remote reservation.116 The tribe’s revenue from the 28-million-ton capacity landfill
was estimated to be $1.6 million a year.117 EPA approved the landfill in 1995, but
a year later the United States Court of Appeals for the District of Columbia reversed,
holding that the EPA did not have authority to issue the approval.118
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The attorney for the tribe at the time was Kevin Gover, who would go on to
become the Assistant Secretary of the Interior for Indian Affairs from 1997 to 2001,
a law professor, and later the director of the Smithsonian’s National Museum of the
American Indian. A law review article by Jana Walker and Kevin Gover on the
proposed landfill unapologetically supports the Campo Band.119 They argue:

Under certain circumstances, a solid or hazardous waste disposal project is a viable
and appropriate form of industrial development for some Indian tribes. Waste
disposal projects are not only extremely profitable, but also require little up-front
cash. Moreover, waste disposal projects can provide job opportunities to reduce
significant involuntary tribal unemployment. The drawback is, of course, the
potential environmental problems.120

Potential environmental problems are treated in both the above quote and in the
article as being of secondary importance and as something that only the Campo
Band should concern itself with.121 Walker and Gover assert that reservation wealth
and job creation should be important elements to consider regarding the viability of
disposal projects.122 Stuttering economic development provided the impetus for this
form of growth,123 and, according toWalker and Gover, writing in 1993, the proposal
“instilled a sense of pride and purpose in the Indian community . . . the Band has
changed from a pocket of poverty and hopelessness to a community of Indian people
united by a determination to succeed.”124 But the court decision in 1996 blocked the
tribe from reaping the expected improvements in education, housing, economic
self-sufficiency, and government facilities planned in connection with the landfill.125

Campo Band’s decision to convert part of the tribe’s reservation into a receptacle
for San Diego’s trash powerfully illustrates the challenge of such a path towards
economic development. It goes beyond the scope of this chapter to go into the full
details of the Campo Band’s proposed landfill controversy,126 but at least according
toWalker and Gover’s account the Campo Band “choose this form of development”
freely and knowingly.127 As a choice it is not entirely novel: Indian – non-Indian
relations have historically been defined by exchanges of land for money or
promises.128 Given the poverty and economic development challenges of many
tribes, the basic decision of the Campo Band – acceptance of environmental harm
in return for financial reward – is likely to be repeated, with local variation, by other
tribes.

Popular stereotypes of gaming tribes aside, most tribes are still struggling econom-
ically. “Despite abundant natural resources of land, timber, wildlife, and energy,
Indian reservations remain among the most impoverished areas in the United
States.”129 The success of Foxwoods and Mohegan Sun, along with media coverage
of the large per capita payments made by some tribes, obscure the “overall depressed
state of Native American economic development.”130 Reservation unemployment
and underemployment has long been common.131 For many reasons, some of which
affect all tribes and some which differ across tribes, poverty is a fact of reservation
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life.132 It is now unfair to say, as one author has, that “[t]he reservation economy is the
welfare state,” but some reservations can seem that way, especially to outsiders.133

And importantly, “Indians do not want to be poor anymore.”134

The economic and social payoff for tribes whose environmentally destructive
projects go forward can be significant. Successful projects allow tribes to invest in
things such as education and government services.135 Additionally, tribes may need
a “viable economic base” in order to defend their sovereignty before the US
government.136 Recognizing that poverty can threaten tribal survival, tribal govern-
ments do not merely react to outside economic interests.137 While Fixico writes that
growing natural resource demand “forced tribal leaders into two arenas – economics
and law,” such language fails to appreciate the motivating power of poverty.138 Just
like non-Indians, Indian tribes feel the conflict between protecting the environment
and economic growth, but when they decide to pursue growth with some sacrifice,
that choice should not be dismissed as “capitalist greed.”139 As Sam Deloria argues:
“we cannot help but create confusion in American society if we blame the system for
Indian poverty and then denounce opportunities for Indians to get themselves out of
poverty.”140 Despite Fixico’s concern about “law and economics,” while most
scholars talk about Indian poverty, there is little focus on economics.141 Tribes
have begun improving their economic situation by pursuing opportunities created
by “the resource problems of the industrialized, affluent societies” that surround
them.142 Partly this pursuit reflects limited options,143 but success also reflects
advantages that tribes have when pursuing such opportunities.144

The Navajo Nation is no different. In Red Capitalism: An Analysis of the Navajo
Economy, written in 1973, Kent Gilbreath argued that Navajos do not want “to isolate
themselves from the surrounding society,” rather “Navajos hope that self-
determination will free them to pursue in an individualistic manner their own
economic improvement while maintaining their cultural values.”145 The problem
is that hope has not turned into reality. In a 1981 introduction focused on Navajo
economic development, Al Henderson highlighted the role energy resource devel-
opment could play in eliminating reservation poverty.146 But the goal he articulated,
“achieving substantial reductions in the social and economic disparities between the
Navajo and the rest of the United States,” has not been achieved.147 Instead, decades
later many of the same debates about energy development continue to animate
Navajo politics even as coal mining on the reservation winds down.148

In 2019, Navajo Transitional Energy Company (NTEC) attempted to buy Navajo
Generating Station, located next to Page, Arizona, as a way to keep the plant open
and keep the trains of coal from Kayenta Mine running. But that effort was shot
down by a close vote in the Navajo Nation Council, which ultimately agreed with
opponents of the deal that the purchase, which would have released the utility
company consortium that owned the plant from all future liabilities, was not a good
idea.149 As a consequence, Kayenta Mine closed in August 2019 and Navajo
Generating Station closed just before Christmas in 2019, after it burned off the last
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of the coal stockpiled near the plant.150NTEC still had big ambitions, however, and
later the same year bought three large coal mines in Wyoming from the bankrupt
Cloud Peak Energy.151 A scathing report on NTEC’s move by the Institute for
Energy Economics and Financial Analysis concluded, “NTEC is seeking to buy
a company that few companies or investors want. If it were to complete the transac-
tion, it would be putting hundreds of millions of tribal dollars at risk.”152 As a related
op-ed by the report’s main author noted, “A push by a Navajo Nation-owned
company to purchase the Montana and Wyoming assets of bankrupt Cloud Peak
Energy comes at the worst possible time to buy into the US coal industry – a sector
that is sinking fast.”153 NTEC, which is a Navajo Nation-owned company, pur-
chased the three mines for $75.7 million, without first telling the Navajo Nation
President, Navajo Nation Council, or Navajo Nation Department of Justice, which
is supposed to review any agreement that purports to waive tribal sovereign immun-
ity, about the purchase.154 As NTEC’s press release declared, the purchase made
NTEC “the third largest coal producer in the United States.”155 The irony of
NTEC’s purchase should not be lost: a Navajo-owned company with
“Transitional Energy” in its title has doubled down on coal at precisely the moment
when the Navajo Nation is going through an overdue transition away from coal.

5.4 faint glimmers of change

The Navajo Nation has begun building up the reservation’s alternative energy
portfolio. The row after row of elevated solar panels that make up the Kayenta
Solar Project, a Navajo Tribal Utility Authority (NTUA) project that began in 2016,
show that alternative energy projects are feasible on the reservation.156 The two
phased project, Kayenta I and Kayenta II, is located on land near the Agathla Peak,
also known as El Capitan, just outside of Kayenta, Arizona. NTUA took the lead on
the project but it also is supported by Salt River Project, which agreed to purchase
renewable energy credits associated with the solar field, as well as by the US
Department of Agriculture, which gave the tribe a $94 million loan to complete
the second phase of the project and to assist with expanding the electrical grid.157

Combined Kayenta I and II generate 55.1megawatts of electricity, enough to power
36,000 reservation homes.158 A project of this scale is not cheap, the first half of the
project, Kayenta I, required mounting 120,000 solar panels and cost $64 million.159

The combined Kayenta I and II project uses 365 acres of land.160 Despite these
expenses, the Navajo Nation is bullish about solar, looking to increase its total solar
power plant capacity nearly tenfold, to 500 megawatts, by 2028.161

It will not be easy. The Navajo Nation’s high desert environment means that the
reservation has abundant solar resources compared to much of the rest of the United
States.162 The move away from coal has led to “a growing number of proposals for
solar and wind power development on tribal lands.”163 Indeed, a 2018 count of all
forms of solar generation on the reservation, which includes small, off-the-grid panel
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systems but would not have included Kayenta II, which came online later, found
that the total Navajo solar capacity at the time was 462,886megawatts.164 Similar to
solar power, the Navajo Nation has significant untapped wind energy production
potential, with the same 2018 study reporting that the reservation has an installed
capacity of 162,427megawatts compared to a net generation potential of 329,108,277
megawatts.165 In an op-ed about the transition from coal to solar, Chris Deschene,
a former candidate for the Office of Navajo Nation President and later the general
counsel for Navajo Power, a private solar company, described the Navajo Nation as
“a sleeping energy giant” that is well positioned to get massive capital infusions from
the energy sector.166 But “potential” wind and solar energy is not the same as
installed capacity. The Kayenta Solar Project could only be built after a Diné
grandmother, Mary Toadcheenee, donated part of the land covered by her grazing
permit for the project.167 Though the Kayenta project was able to go forward, “One
of the strongest perceived barriers to developing utility-scale solar energy is grazing
permittees with or without livestock.”168

Taking a broader perspective, the value of newly constructed solar projects depends
on much more than the ease of construction. As Andrew Curley notes, “[t]he under-
lying problem is not what kind of energy is produced but the terms under which it is
produced. The problem is the Navajo Nation’s relationship to resource colonialism,
whether that’s wind, solar, or coal, and Navajo leaders must resolve this structural
inequality.”169 A massive stored energy project proposed for the site of the former
Navajo Generating Station next to Lake Powell illustrates the complications that can
arise even with renewable energy facilities. Daybreak Power submitted preliminary
paperwork for construction of a $3.6 billion energy storage project that would use water

figure 5.1 Kayenta Solar Project, Navajo Nation. Photo Courtesy of Navajo Tribal
Utility Authority.
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pumped from, and then slowly released back into, Lake Powell as a way to provide
power “to Los Angeles, Las Vegas, and Phoenix for 10 hours, lasting from peak daytime
hours and into the night.”170 The Navajo Energy Storage Station (NESS) would take
advantage of the existing infrastructure – principally the transmission lines – associated
with the now-closed Navajo Generating Station.171 NESS would take advantage of the
relative abundance of solar and wind energy on the reservation during the day to pump
water to an upper reservoir and the water would be released as needed during the night
to drive hydroelectric turbines. The Daybreak Power press release explained that their
proposal is essentially to build “a gigantic battery,” which would have more storage and
a longer working life than alternative lithium-ion battery systems.172

The NESS proposal is not the only proposal being floated that seeks to couple
solar energy, pumps, and hydroelectric power in the area on or near the northwest
region of the Navajo Nation.173 It is too early to know which, if any, project will
actually be constructed. But likely something will be built. When Navajo Generating
Station was decommissioned, the Navajo Nation received the right to transmit 500
megawatt-hours of electricity along the plant’s existing transmission line,174 which, as
one Diné activist, Percy Deal, argued in a 2018 interview, represents a significant
“economic opportunity” for the tribe.175 For their part, the major western cities that
formerly depended on the reservation’s coal-fired power plants see the value in the
existing infrastructure as well as the solar potential located on or near the Navajo
reservation. Navajo Nation President Jonathan Nez spoke before the Los Angeles
City Council, for example, in February 2020,176 and the city council directed the Los
Angeles Department of Water and Power “to meet with representatives of the Navajo
Nation to explore the feasibility of partnering on tribal solar projects to supply power
to the city.”177 According to the city council’s motion, a new partnership with the
Navajo Nation would allow the city to “obtain cost-effective clean energy while
ensuring environmental justice and economic equity to tribal members.”178

It is too early to know the nature of the relationship that will emerge between the
Navajo Nation and neighboring non-Indian cities interested in energy produced on
the reservation. The details – especially the contract terms, ownership forms, built-in
renegotiation options, and project externalities – matter a lot. The Kayenta Solar
Project, which is owned by the Navajo Nation and generates power which is
consumed on the reservation, offers a glimmer of hope, a suggestion of a path
forward for the tribe as it transitions away from dependence on coal. Notably, after
doubling down on coal in 2019, in 2020 NTEC put forward a proposal for a 200
megawatt utility-scale solar power facility on reclaimed land at Navajo Mine.179

A new era is arguably dawning.

5.5 the big picture and tribal environmental policies

The world is in the midst of an environmental crisis that will have far-reaching and
global impacts. Environmental organizations and indigenous peoples worldwide
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will both be called upon to deal with the challenges associated with climate change,
resource depletion, and sustainable development. Tribes must be careful not to
replicate the development and consumption practices that are responsible for global
warming and for other forms of environmental degradation that threaten life on
Earth.180 The development of alternative energy sources is required and Indian
tribes have an important role to play in how the United States powers itself and
consumes resources.181

Indigenous peoples, globally and in the United States, are “among the most
vulnerable” to the effects of climate change.182 In 2007, the Natural Resources
Law Center at the University of Colorado Law School published a report entitled
Native Communities and Climate Change that captures the big picture regarding
Indians and their environment.183 The report goes region by region, exploring how
climate change will threaten Indian life ways and in the process covers everything
from treaty-based fishing rights to water rights.184 The report’s focus is outward, that
is to say it is largely about how Indians are affected by climate change. Thus, the
report notes that tribes “are among the most vulnerable to impact from climate
change caused in large part by conventional fossil-fuel-based energy
development.”185 The outward focus of this report is shared by nearly all writing
on indigenous peoples and climate change and is easily justified. As the UN
Permanent Forum on Indigenous Issues website states, indigenous peoples “have
been among the first to face the direct consequences of climate change.”186 The
meeting report from the 2008 Copenhagen Conference on Indigenous Peoples and
Climate Change explains further that “while indigenous peoples bear the brunt of
the catastrophe of climate change, they have minimal access to resources to cope
with the changes.”187 The “survival of indigenous communities worldwide” is
threatened by climate change, “even through indigenous peoples contribute the
least to greenhouse emissions.”188

Given these facts, it is no wonder that the Native Communities and Climate
Change report looked outward, which is where most of the action is and where most
of the blame – for lack of a better word – can be found. Picking off the low-hanging
fruit first makes sense and is likely not going to be controversial among Indian
advocates. Non-indigenous peoples and governments do make for good bad guys.
The report, however, does include brief acknowledgment that “[c]limate change
will require tribes to confront the long-term unsustainability of natural resource
extraction.”189 Rhetorically and factually an outward-looking analysis makes sense,
but there is also the need to engage with Indian complicity in what could be
described as the current US indifference to both climate change and intergenera-
tional equity.190 As Shepard Krech III explains in The Ecological Indian: Myth and
History:

critics who excoriate the larger society as they absolve Indians of all blame sacrifice
evidence that in recent years Indian people have had a mixed relationship to the
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environment. They victimize Indians when they strip them off all agency in their
lives except when their actions fit the image of the Ecological Indian.191

The “easy” cases that seem to call for scholarly analysis and anger are those that
involve sympathetic tribes suffering as a result of non-Indian actions; the “hard”
cases involve tribes imposing harmful externalities on others. A Native Alaskan
village “in imminent danger of falling into the sea” because protective sea ice is
melting as a result of global warming that decides to sue ExxonMobil is an easy
case.192 As the complaint makes clear, climate change could well force the villagers
into environmental exile even though they “have contributed little or nothing to
global warming.”193 Standing Rock is an easy case. The Navajo Nation’s dogged
pursuit of coal, even when the market has moved away from coal, is a hard case.
When the tribe was debating construction of a new coal-fired power plant,
a nineteen-year-old, Orion Yazzie, noted at a public hearing: “Navajo sovereignty
is a lot of times brought up during this debate on the power plant – but it is a terrible
paradox that us Navajo people would be responsible for upsetting numerous other
indigenous people’s life ways by contributing to global warming.”194
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