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There seems to be a natural connection between armed conﬂict and terrorism: both involve acts
of violence by nonstate armed actors. The acts of armed groups during armed conﬂicts are frequently labeled as acts of terrorism. Similarly, both international humanitarian law (IHL) and
the international legal regime governing terrorism address acts of violence committed by nonstate
armed actors. Yet, these superﬁcial similarities obscure the signiﬁcant conceptual differences
between acts of violence in armed conﬂicts and those outside armed conﬂicts as well as the differences in the legal regimes governing them. Before turning to an analysis of UN Security Council
(UNSC) Resolution 2178 (2014), it is necessary to brieﬂy explain how IHL addresses acts of terrorism, followed by a brief description of the international treaty regime governing terrorism,
including how this regime regulates its relationship with IHL.

INTERNATIONAL H UMANITARIAN LAW AND ACTS OF TERRORISM
Without necessarily labeling them as “terrorist,” IHL prohibits all acts that one normally qualiﬁes as “terrorist” if committed outside an armed conﬂict, such as hostage taking, or direct and
deliberate attacks against civilians or civilian objects.1 IHL qualiﬁes acts as “terrorist” in two
instances: ﬁrst, during the conduct of hostilities, IHL prohibits “acts or threats of violence the primary purpose of which is to spread terror among the civilian population.”2 Second, without providing a deﬁnition of terrorism, IHL prohibits acts of terrorism against persons not or no longer
taking part in hostilities.3 Finally, IHL not only prohibits acts of terrorism, whether labeled as terrorist or not, but also provides for their repression.4
However, IHL does not prohibit every act of violence committed by an armed group, including
armed groups that are designated terrorist groups: as the legal regime governing armed conﬂict,
IHL is predicated upon the occurrence of acts of violence and seeks to regulate such acts by
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distinguishing between lawful and unlawful acts of violence. Certain acts of violence, whether
committed by state forces or armed groups, are lawful, namely proportionate attacks against
enemy forces and military objectives. In contrast, every act of violence designated as terrorist is
unlawful.5 Hence, the same act may be qualiﬁed differently, depending on the context and the
applicable legal regime.

THE INTERNATIONAL TREATY REGIME GOVERNING TERRORISM
WITH IHL

AND I TS

RELATIONSHIP

There is no universal comprehensive convention on terrorism due to intractable disagreements
over the deﬁnition of terrorism, including how such a deﬁnition would relate to acts committed
during times of armed conﬂict, including in relation to the acts of national liberation movements.6
Under the so-called sectoral approach, nineteen universal treaties address speciﬁc acts of terrorism,
such as aircraft hijacking, hostage taking, terrorist bombings, or ﬁnancing of acts of terrorism. In
general, these treaties provide for the criminalization of these acts of terrorism under domestic law
and seek to ensure that perpetrators of such acts of terrorism are not able to escape trial and punishment by absconding to another country.7
The most recent treaties, namely the 1997 Terrorist Bombing Convention and the 1999 Terrorist
Financing Conventions speciﬁcally address their relationship with IHL. First, they include a safeguard provision that “nothing in this Convention shall affect other rights, obligations and responsibilities of states and individuals under international law,” including “international humanitarian
law.”8 Second, they exclude the “activities of armed forces during an armed conﬂict, as those terms
are understood under IHL, which are governed by that law.”9 The scope of these provisions is subject to debate; in particular because there remains disagreement whether the term “armed forces”
includes members of non-state armed groups.10 However, at the very least these provisions provide
a basis for a contextual and teleological interpretation that these conventions do not apply to lawful
acts of war by armed groups during times of armed conﬂict, including designated terrorist groups.
Yet, the so-called “foreign terrorist ﬁghter” phenomenon brought to the forefront two so far
largely unexplored issues in relation to the scope of these exclusion provisions. First, accepting
that the term “armed forces” includes members of nonstate armed groups, it remains an open question how to determine membership. So far, attention has focused on determining membership for
the purposes of targeting where the decisive criteria is functional, namely whether a person
assumes a continuous combat function. Second, what is meant by “governed by international
humanitarian law” remains uncertain. For example, IHL undoubtedly governs participation in hostilities or the provision of medical care. But does it cover travelling abroad for the purposes of participation in hostilities or provision of medical care?
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S ECURITY COUNCIL RESOLUTION 2178 (2014)
Since 9/11, the Security Council established a detailed normative and institutional framework
with the purpose of strengthening the criminal repression of acts of terrorism and curtailing support
to designated terrorist groups. With the adoption of UNSC Resolution 2178 (2014) and Resolution
2396 (2017), the UNSC added to the existing counterterrorism framework a regime that speciﬁcally addresses “foreign terrorist ﬁghter.” UNSC Resolution 2178 (2014) provides a comprehensive framework to suppress the mobilization of “foreign terrorist ﬁghters.” Amongst others, UNSC
Resolution 2178 (2014) requires states to adopt legislation to allow the prosecution of those who
travel or attempt to travel abroad for terrorist purposes or those who fund or otherwise facilitate
such travel.11 While travelling abroad for terrorist purposes was already covered in many states’
domestic terrorism legislation under material support statutes or broad notions of preparatory acts,
no universal treaty on terrorist acts included travel or attempted travel as a prosecutable offense.
Hence, the Security Council required states to establish terrorist offenses beyond what is provided
for in any universal treaty, which is a signiﬁcant difference with UNSC Resolution 1373 (2001),
which was based on the 1999 Terrorist Financing Convention. UNSC Resolution 2178 (2014) signiﬁcantly blurs the lines between armed conﬂict and terrorism without taking into account the conceptual differences between the legal regimes governing these situations.
First, UNSC Resolution 2178 (2014) blurs the lines rhetorically with the term “foreign terrorist
ﬁghter.” Deﬁned as “individuals who travel to a state other than their states of residence or nationality for the purpose of the perpetration, planning, or preparation of, or participation in, terrorist acts
or the providing or receiving of terrorist training, including in connection with armed conﬂict,”12
UNSC Resolution 2178 (2014) explicitly includes situations of armed conﬂict, in contrast to the
universal terrorist acts treaty, which provide at least an arguable exclusion. The usage of the term
“ﬁghter” conveys the idea that these are individuals who travel abroad to participate in insurgencies,
which is misleading. On the one hand, under IHL, individuals commonly labeled ﬁghters are individuals who directly participate in hostilities. Yet, the current usage of the term “foreign terrorist
ﬁghters” covers broader forms of association with armed groups than participation in hostilities.
On the other hand, “ﬁghter” is not normally used to describe alleged perpetrators of terrorist acts
without any link to an armed conﬂict. Yet, the deﬁnition in the resolution refers to act “in connection
with an armed conﬂict,” implying that there may be “foreign terrorist ﬁghters” without connections
to armed conﬂicts. Similarly, the operative paragraphs are not limited to armed conﬂict contexts or
to individuals who join armed groups abroad. The reference to the term “ﬁghter” may serve to
extend the application of IHL, namely its rules governing detention and targeting, to non-armed
conﬂict situations; a phenomenon that has been a marked feature of the so-called “war on terror.”
Beyond rhetoric, the resolution attaches legal consequences to the conduct of being a “foreign
terrorist ﬁghter” by requiring states to adopt the necessary legislation to prosecute the travel or
attempted travel abroad for terrorist purposes. The resolution generically refers to “terrorism,” “terrorists,” “terrorist acts,” and “terrorist training,” yet does not provide a deﬁnition of terrorism nor
limit its reach to international terrorism. Consequently, the implementation of the resolution
depends to a signiﬁcant extent on states’ deﬁnitions of terrorism and their list of designated terrorist
groups. With its explicit references to “foreign terrorist ﬁghters” recruited by the Islamic state
group, al-Nusra and other Al Qaeda associates listed under the 1267 sanctions regime, UNSC
Resolution 2178 (2014) undoubtedly requires states to ensure that travel or attempted travel to
such groups may be prosecuted under their domestic legislation. Yet, UNSC Resolution 2178
11
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(2014) is not limited to these groups. Other groups not listed as Al Qaeda associates under the 1267
sanctions regime may be included, depending on the respective state’s often politicized understanding of who is a “terrorist” group. The lack of clarity will not only lead to a haphazard, discretionary implementation of the obligations in UNSC Resolution 2178 (2014), but also jeopardizes
legal security for individuals as it may not be clear whether they face the risk of prosecutions. For
example, many have reportedly joined Kurdish militia to ﬁght against the Islamic state group in
Iraq and Syria. Some of the Kurdish militia have links with the Turkish PKK, which is still on the
list of terrorist groups in many countries, including the United Kingdom13 and the United States.14
Individuals ﬁghting with such groups may thus also be covered by the term “foreign terrorist
ﬁghter.”

CONCLUSIONS
Many have highlighted that the sweeping obligations in UNSC Resolution 2178 (2014) endanger the protection of human rights. Yet, due to its conﬂation between terrorism and armed conﬂict,
UNSC Resolution 2178 (2014) also presents challenges for IHL. Although UNSC Resolution
2178 (2014) provides that it shall be implemented in accordance with IHL, it is unclear how
this is to be done. The conﬂation between armed conﬂict and terrorism is mirrored in the dual purposes pursued by UNSC Resolution 2178 (2014), two different purposes which may require different measures. On the one hand, UNSC Resolution 2178 (2014) aims to protect the national
security interests of the states of origin of “foreign terrorist ﬁghters” on account of the linkages
between foreign ﬁghting and terrorism.15 On the other hand, the destination state, i.e. the state
where the armed conﬂict takes place, and its population are to be protected, including because
experience suggests that the inﬂux of foreign ﬁghters tends to have a negative effect on domestic
insurgencies.16
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