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Fighting Climate Change through Shaming 1

1 Introduction: Shame and Climate Change

In an era in which governments are grappling with climate change, could
regulation by government-initiated shaming of corporations help meet the
challenge? In a recent survey conducted by Yale University, most respondents
said that they are willing to engage in consumer activism by punishing
companies that contribute to climate change, but that they do not know which
companies to punish (Leiserowitz et al., 2021b). Many respondents said that
they would like to engage in such climate activism, but that no one has ever
asked them to. This Element studies a nascent approach to climate-change
regulation, titled “regulatory climate shaming” (RCS), which enables regulators
to name and shame companies in order to exert public pressure on these
companies to cut emissions and adopt climate-friendly policies.

Regulatory climate-shaming schemes have begun to emerge in various forms
and jurisdictions worldwide. For example, the US Environmental Protection
Agency (EPA) has recently launched a database that enables users to view data
on companies’ greenhouse gas emissions in maps, charts, and graphs and to
compare emission trends over time.' The Swedish Energy Agency now requires
companies to place labels on fuel pumps, displaying company-specific
climate-impact ratings for different fuels (Swedish Energy Agency, 2021).
The UK Environment Agency is naming all the companies that have
breached climate laws and regulations in the past year on its website, with
details of the infringements.” And the Israeli Ministry of Environmental
Protection publicly scores and rates factories and companies in a league
table, based on climate and environmental performance.’

Both public shaming and climate change feature prominently in today’s public
discourse, and the idea of a regulatory tool that uses one to address the other has
recently emerged as a novel combination of these concepts. Consequently,
scholarship on climate shaming is now beginning to develop in the behavioral
and social sciences and in the humanities. However, the research literature on
shaming largely discusses climate change only as a secondary issue to more
general environmental concerns. Additionally, the discussion usually revolves
around various types of shaming actors and targets, including individuals, NGOs,
countries, and the media. Scholarship dealing with mandatory environmental
disclosure also has limited relevance because this practice is mostly focused on
providing information to support consumer decision-making, rather than on
shaming companies into compliance by utilizing the social and economic

! https://ghgdata.epa.gov/ghgp/main.do.
2 https://data.gov.uk/dataset/13c0893a-049a-4608-9f9b-7f268a7 11 5a/climate-change-civil-penalties.
3 www.gov.il/en/Departments/publications/reports/environmental_impact_index_annual_reports.
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2 Organizational Response to Climate Change

power of various stakeholders. It also largely deals with particular environmental
issues rather than climate change.

Thus, the intersection of climate-change regulation and government shaming of
corporations remains largely underdeveloped. This Element aims to fill this gap by
developing a theory of RCS, hoping to pave the path for meaningful climate
regulation advances worldwide, and to open new research avenues in this field.

T use the term “regulatory climate shaming” to refer to information conveyed to
the public by government regulators on harmful corporate behavior that is contrib-
uting to climate change, with the aim of inducing corporations to comply with
climate laws, rules, and regulations, and also to adopt voluntary climate norms. This
Element’s primary mission is to examine whether RCS should and could become
aviable tool in the fight against climate change. Thus, it offers both a descriptive and
normative theory for RCS as well as policy recommendations for its use in practice.

The Element will explore such questions as: How do regulatory shaming (RS)
theory, climate-change law, regulation and governance literature, and environmen-
tal disclosure scholarship support the conceptual framework of “regulatory climate
shaming”? What role can shaming play in the current regulatory landscape to
address the climate crisis? What can we learn from shaming strategies that are
already being deployed in the environmental regulation arena (which I will refer to
in this Element as “regulatory eco-shaming”), and from RS in the health sector, for
the formulation of sound climate policies? What are the characteristics of existing
RCS schemes in various jurisdictions in the United States and in Europe? Which
RCS strategies might work best in the near future? What are the main concerns and
opportunities presented by RCS, and how can policymakers mitigate these con-
cerns and maximize such opportunities? And can shaming be justified as
a legitimate regulatory tool in the fight against climate change?

As a basis for developing the concept of RCS, this section will first look at
several building blocks that may be more familiar to the reader: climate-change
regulation (Section 1.1), climate shaming (Section 1.2), and shaming more
generally (Section 1.3). These are intended to provide a broad perspective for
examining the use of climate shaming of companies as part of governmental
regulation — which is the focus of this Element — by also discussing various
other actors and aspects of law, regulation, and governance pertaining to the
topic. Section 1.4 will then briefly outline the Element’s intended contribution.

1.1 Climate-Change Regulation

Climate-change regulation is currently one of the world’s greatest challenges. It
involves efforts on local, national, and international scales to mitigate global
warming and its current and predicted extreme impacts on weather patterns and
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Fighting Climate Change through Shaming 3

human lives. Generally, climate change refers to systemic long-term changes
in climatic elements, such as temperature, precipitation, and wind (Dessler,
2021).

It is now well established that since the industrial revolution, the earth’s
temperature has risen markedly, mostly due to the burning of fossil fuels such as
oil, coal, and natural gas (Maslin, 2021). This process releases greenhouse
gases — primarily carbon dioxide (CO,) — into the atmosphere, warming the
globe through a “greenhouse effect” (Archer & Rahmstorf, 2009). As a result,
the eight years from 2015 to 2022 have been the warmest on record, and the
global mean temperature in 2022 was around 1.15 °C above pre-industrial
levels (WMO, 2023). The World Meteorological Organization predicts
a 50:50 chance of the increase in global mean temperature reaching the 1.5 °C
threshold in the next five years (WMO, 2022). Without immediate large-scale
reductions in greenhouse gas emissions, global warming is predicted to climb to
2 °C above pre-industrial levels by 2040 (IPCC, 2021; IPCC, 2022b).

These changes pose a severe threat to air and water quality, biodiversity, and
natural ecosystems (Dessler, 2021; IPCC, 2022a). Yet climate change is far
from being merely an environmental issue, and its implications go well beyond
changes to weather. It also holds dramatic implications for public health, food
and housing security, infrastructure integrity, economic stability, national secur-
ity, and various other fundamental aspects of our lives (Dessler, 2021; Future
Earth, 2022). Extreme heatwaves, fires, storms, droughts, and floods are pre-
dicted to lead to increased water shortages, hunger and malnutrition, spread of
infectious diseases, migration, conflicts over resources, poverty, and mortality
(Maslin, 2021; McDonald, 2021).

These phenomena are already being experienced around the globe and are
predicted to escalate in the near and far future (IPCC, 2021). In fact, the number
of extreme weather events has increased fivefold over the past fifty years,
causing some two million deaths, economic losses totaling more than
$3.5 billion (WMO, 2021b), and a worrying increase in the number of climate
refugees (Wennersten & Robbins, 2017). Against this background, it is not
surprising that the UN secretary-general has recently referred to the situation as
a “code red for humanity” (UNFCCC, 2021) and a “highway to climate hell”
(van der Zee & Horton, 2022).

Climate change and its impacts have been known to the scientific community
since the nineteenth century, yet it was not until recent decades that they
attracted public and political attention (Archer & Rahmstorf, 2009; Dessler &
Parson, 2019). Since the 1980s, climate-change regulation has been introduced
on an increasing scale at the international, national, and subnational levels
(Dessler & Parson, 2019). In the remainder of this section, I review these levels
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of regulation from a broad-brush perspective in order to underscore the dire
need for effective climate regulation.

At the international level, several landmarks can be pointed out, chief among
them are the 1992 Rio agreements, the 1997 Kyoto Protocol, and the 2015 Paris
Agreement (Dessler & Parson, 2019). Notably, one of the 1992 Rio agreements,
the United Nations Framework Convention on Climate Change (UNFCCC),
serves as the parent treaty to subsequent international climate agreements
(Carlarne et al., 2016). These agreements, achieved by some 150-200 nations
in various UN summits, have evolved over time, from adopting general prin-
ciples and vague obligations to setting concrete targets, most importantly for the
reduction of greenhouse gas emissions (Benoit, 2022).

The conventional standards of current international climate regulation
include keeping global warming well below 2 °C above pre-industrial levels
(preferably 1.5 °C), reaching significant reductions in greenhouse gas emissions
by 2030, and achieving net-zero greenhouse gas emissions by 2050 (Burck
etal., 2021:23; Dessler & Parson, 2019: 32; IPCC, 2022b). These standards are
mostly based on the scientific reports of the Intergovernmental Panel on Climate
Change (IPCC), the UN body tasked with assessing the science related to
climate change.

Other central topics in international climate regulation include financial and
technological assistance to developing countries (which was at the center of the
COP27 summit in Sharm el-Sheikh), state pledges on deforestation, and the
adoption of renewable energy technologies (Meckling & Allan, 2020). For
example, during the 2021 COP26 summit in Glasgow, more than 100 countries
pledged to halt deforestation by 2030, and around fifty states committed to
a transition away from coal-generated power in the 2030s and 2040s (COP26,
2021).

Climate-change regulation at the national level has developed both as
a derivative of international climate regulation and independently of it
(Huang, 2021; Scotford et al., 2017). European Union member states have
also developed climate law and regulation in accordance with EU legislation.
Indeed, in recent years many states have passed climate-change mitigation laws,
which address the root causes of climate change (such as coal-generated power)
and seek to reduce their scope and impact (Burck et al., 2021: 23; European
Environment Agency, 2022; Huang, 2021; World Bank, 2020). States are also
advancing policies of climate-change adaptation, focused on providing better
responses to current and expected impacts and implications of climate change,
such as natural disasters, mass migration, and financial instability (Mayer, 2021;
McDonald & McCormack, 2021; UNEP, 2022). The Grantham Research
Institute’s Climate Change Laws of the World database contains more than
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2,400 laws and policies from some 200 countries on topics such as carbon
pricing, low-carbon energy, industry emissions, fossil-fuel restrictions, defor-
estation, low-carbon construction and transportation, and natural disaster risk
management.4

Many of'these climate laws, rules, regulations, orders, decisions, programs, and
guidelines are initiated, devised, implemented, and enforced by national admin-
istrative regulators, such as regulatory agencies and governmental ministries. For
example, environmental agencies set greenhouse gas emission standards for
vehicles and aircraft, implement programs to promote renewable fuels, and
propose regulation to reduce emissions in the fossil-fuel sector (European
Environment Agency, 2022; Freeman, 2020; World Bank, 2020). Other national
regulators — in fields such as energy, transportation, health, planning, agriculture,
security, commerce, and finance — also take part in climate-change regulation.”
While international climate regulation is usually directed at countries (though
corporations are also starting to engage in international climate agreements),
governmental climate regulation tends to target corporations, facilities, busi-
nesses, industries, markets, and sectors (McDonald & McCormack, 2021).

Generally, government climate regulation harnesses a range of different types
of tools (European Environment Agency, 2022; Gupta et al., 2007). These
include various limitations, standards, permits, and prohibitions; cap-and-
trade systems, which limit companies’ permitted emissions through allowances
and enable companies to purchase and sell unused allowances; disclosure
schemes, which require that information on emissions and climate action is
reported and publicized; voluntary public—private programs, which usually aim
to achieve standards that transcend compliance with legally binding obligations
(“beyond-compliance™) (Hsueh, 2020; Hsueh & Prakash, 2012; Potoski &
Prakash, 2009); regulatory agreements with companies and industries, which
may address compliance or commitments to go “beyond-compliance” and
typically include some form of regulatory leniency or commitment; and
a variety of subsidies, financial incentives, charges, and taxes, which are
worth mentioning here even though they are sometimes considered nonregula-
tory instruments (Fankhauser et al., 2010).

Climate regulation tools can be categorized, among other ways, according to
their level of coerciveness: for example, pollution output requirements that are
imposed via regulatory permits, rules, and regulations are generally considered
hard, mandatory, command-and-control-style regulation; while other tools,
such as regulatory agreements and disclosure schemes, are generally considered

4 climate-laws.org.
3 See, for example, Columbia University’s US Climate Regulation Database, https://climate.law
.columbia.edu/content/us-climate-regulation-database.
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forms of soft regulation (Hsueh & Prakash, 2012). However, both hard and soft
climate regulation tools may be based on administrative, criminal, or civil
sanctioning, such as civil penalties and fines. For example, regulatory agree-
ments, which companies can choose to enter voluntarily, often include provi-
sions for the imposition of penalties upon infringement (Hsueh, 2020).
Similarly, failure to produce or publicly present a building climate rating
(a type of disclosure scheme) can result in penalties.

Climate regulation is also being conducted on the subnational level, by local
governments and municipalities. These bodies advance, for instance, green-
house gas reduction policies and energy efficiency schemes (such as “green
building” policies), using various types of regulatory tools — similar to those
deployed at national levels — applied via local laws, codes, ordinances, and the
like (Moffa, 2020; Serensen & Torfing, 2022). These also incorporate varying
degrees of coerciveness, using hard and soft regulatory approaches and legal
styles, and they are often directed at local businesses.

Yet, by and large, climate regulation at all three levels of governance® has
produced disappointing results (Dessler & Parson, 2019; IPCC 2022b; Lyster,
2016). Countries are lagging behind their Paris Agreement goals, and even if the
2021 Glasgow COP26 pledges are fulfilled, the earth’s temperature is expected
to rise well above the 1.5 °C threshold (CAT, 2021; IEA, 2021; UNEP, 2021).
While the COVID-19 pandemic resulted in a slight decrease in greenhouse gas
emissions in 2020 (Le Quéré et al., 2021), 2021 has seen a noticeable rebound
(IEA, 2021), continuing an unmistakable trend of emission growth over recent
decades (UNEP, 2021).

Some attribute the failures of international climate law to a lack of enforcement
mechanisms (Huggins, 202 1), while others underscore the lack of participation of
major emitting countries in UN Conference of the Parties (COP) summits and
international agreements, alongside the highly politicized and consensus-based
nature of the process, which involves dozens of nations (Genovese, 2020). Other
explanations focus on emission targets being overly optimistic, unattainable, and
set for up to three decades in the future (Burck et al., 2021: 24), as well as on the
language of commitments being too soft and vague (Lyster, 2016).

National climate regulation is also considered insufficient, as some countries
are only now beginning to legislate climate laws while others are still lacking any
real legally binding domestic frameworks for climate mitigation and adaptation
(IPCC, 2022b: ch. 5; Scotford et al., 2017; UNEP, 2022). Some researchers point
to national climate policies that are legislated but not implemented de facto, or

¢ Alongside international, national, and subnational climate regulatory schemes, the private sector
has also developed climate self-regulation mechanisms. These will be discussed briefly in
Section 2.2, though generally, this subject is beyond the scope of this Element.


https://doi.org/10.1017/9781009256230

https://doi.org/10.1017/9781009256230 Published online by Cambridge University Press

Fighting Climate Change through Shaming 7

which include merely aspirational statements that affect greenhouse gas emis-
sions only marginally (Eskander & Fankhauser, 2020). Many consider these
regulatory failures to be the result of the fossil-fuel industry’s efforts to actively
deny climate change and thwart regulatory endeavors (see Section 2.2). Still,
there is clearly a regulatory momentum on the national level across jurisdictions.’
The subnational level of climate regulation also shows great promise (Moffa,
2020), though as it tends to thrive under climate regulation deficiencies at the
national level (Carlarne, 2019), it might dwindle as the current momentum of
national regulation continues.

Against this background, there seems to be a consensus that innovative new
policies are desperately needed on the climate-change front (Carlarne et al.,
2016; Coen et al., 2020; Dessler & Parson, 2019; IPCC, 2022b). There also
currently appears to be a considerable degree of openness to implementing
innovative regulatory tools at the national and subnational levels of climate
regulation, and increasing opportunities to do so (IPCC, 2022b; Leiserowitz
etal., 2021c).

1.2 Climate Shaming

Generally, “climate shaming” refers to the act of publicly denouncing or
condemning individuals, business organizations, and countries for acts, omis-
sions, and decisions that contribute, on a large or small scale, directly or
indirectly, to climate change. The concept is most closely associated with “flight

EEINT3

shaming,” “meat shaming,” and other types of “carbon shaming,” and with
shamers such as environmental activists, environmentally conscious individ-
uals, NGOs, the media, and intergovernmental bodies, rather than government
regulators and administrative agencies. Climate shaming should be differenti-
ated from the more general term of “eco-shaming,” which relates to shaming in
response to various types of activities that are considered harmful to the
environment.

As is evident from the discussion of climate-change regulation in the previ-
ous section, climate change is a complicated topic. Consequentially, climate
shaming is not an easy task, especially when it takes as its audience the general
public and not professionals. This is a major challenge for climate shamers, who
in order to be effective need to be able to communicate their message clearly and
persuasively. For example, they need to explain succinctly how certain indus-
trial or consumer activities are bad for the environment. As the causal link
between the shamed behavior and climate change becomes less immediate and

7 See, for example, the Sabin Center for Climate Change Law’s Climate Reregulation Tracker,
https://climate.law.columbia.edu/content/climate-reregulation-tracker.


https://climate.law.columbia.edu/content/climate-reregulation-tracker
https://doi.org/10.1017/9781009256230

https://doi.org/10.1017/9781009256230 Published online by Cambridge University Press

8 Organizational Response to Climate Change

obvious — as in the case of financial investments in carbon-intensive sectors, for
example — climate shaming becomes more challenging.

Climate shaming can be carried out in various ways, all of which ultimately
publicly highlight a socially undesirable behavior, with the aim of provoking
feelings of shame in those who are considered as contributing to climate change,
or of provoking sufficient public outrage to force them to change their ways.
Whatever the chosen mechanism, climate shaming is fundamentally based on
the anthropogenic characteristics of climate change (Aaltola, 2021) — that is,
since climate change is caused by human actions (IPCC, 2021), people can be
held morally responsible for their contribution to climate change.

While levels of condemnation of climate-related behaviors may vary from
mild to harsh, public expressions of condemnation generally signal that an
important value has been harmed (Lamb, 2003) — in this case, our safety, our
health, our well-being, our very future. In this regard, successful climate
shaming is perhaps less challenging a prospect because it focuses on a natural
and obvious moral cause. Of course, there are still those who question the
science behind climate change, expressing doubt as to whether climate change
is attributable to human actions or even exists, but these opinions are becoming
less and less dominant (Bell et al., 2021; Leiserowitz et al., 2021a).

Another core problem with climate shaming is that the public may care more
about local pollution they can observe and feel the effects of, like sewage in
a river or smog, than about more distant pollution that contributes to climate
change on a global level (Ansolabehere & Konisky, 2014; Cohen & Viscusi,
2012; Downar et al., 2021). In addition, the gradual rate of escalation of climate
change makes it difficult to effectively communicate information about the
threat it poses (Teichman & Zamir, 2022).

However, recent research points to an increase in people’s concern about
climate change after experiencing extreme weather events (Hughes et al., 2020;
Konisky et al., 2016; Leiserowitz et al., 2019), which unfortunately are now
becoming more and more frequent (WMO, 2021a). In this vein, a recent Pew
Center survey of 16,000 people in seventeen countries found that the majority of
respondents, especially young adults, are now greatly concerned about climate
change (Bell et al., 2021). According to the survey, most people are worried that
they will suffer from the effects of climate change during their lifetimes and are
willing to take personal steps, such as lifestyle changes, in response. Another
international Pew Center survey, from 2018, found that majorities in most
countries perceive climate change as a major threat to their country and as the
greatest international threat today (Poushter & Huang, 2019).

Certainly, climate change has received greater public attention and recogni-
tion in recent years and has become the subject of much rightful concern.
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Accordingly, people are now more open to government implementation of
various climate policy and regulatory tools (Bergquist et al., 2020;
Leiserowitz et al., 2021c). They are also engaging in climate actions such as
demonstrations, marches, strikes, consumer boycotts, public expressions of
criticism and disapproval, and personal behavioral changes (IPCC, 2022b:
ch. 5; Leiserowitz et al., 2021b). The COVID-19 pandemic may have also
contributed to our understanding that “invisible threats” can give birth to very
real global health and environmental crises with very real impact on our lives
(Geiger et al., 2021).

In recent years, shaming has become an increasingly prominent element of
social and political efforts to mitigate climate change. For example, the inter-
national community harnesses shaming to pressure states to commit to and
achieve ambitious reduction goals for greenhouse gas emissions (Spektor et al.,
2022). A case in point is the Paris Agreement, which is largely based on
negative reputational consequences for countries that fail to fulfill their pledges
(Jacquet & Jamieson, 2016; Lyster, 2021). Under the Agreement, countries
report their progress and other countries, as well as local and global public
opinion, hold them accountable (Tingley & Tomz, 2022).

NGOs, too, contribute to the climate shaming of nations, for example, by
producing rankings of countries based on their pledges, energy use, climate
policy, and greenhouse gas emissions. For instance, the Climate Action Tracker
rates governments’ climate policy responses in categories ranging from “critic-
ally insufficient” to “almost sufficient.”® Similarly, the World Resources
Institute presents all countries’ nationally determined contributions (NDCs) to
the reduction of greenhouse gas emissions in accordance with the Paris
Agreement on an interactive map, highlighting countries that have only submit-
ted initial, rather than new or updated, NDCs (Fransen, 2021). Another organ-
ization publishes the Climate Change Performance Index, which labels
countries as “winners” or “losers” based on their climate policies and achieve-
ments (Burck et al., 2021). Similar publications and rankings are offered by
various media outlets.’

Individual activists also work at shaming countries into better climate law,
regulation, and policy. Notably, Swedish activist Greta Thunberg, who is
considered by many as a climate-change icon, is well known for her shaming
tactics directed at world leaders, especially surrounding COP meetings, when
she calls out political leaders’ passivism and charlatanism in connection with
climate policies (Aaltola, 2021).

& https://climateactiontracker.org/countries.
% See, for example, the Financial Times’s ranking of states’ emissions and pledges, www.ft.com/
content/9dfb0201-ef77-4c05-93cd-1e277¢7017ct.


https://climateactiontracker.org/countries
https://www.ft.com/content/9dfb0201-ef77-4c05-93cd-1e277c7017cf
https://www.ft.com/content/9dfb0201-ef77-4c05-93cd-1e277c7017cf
https://doi.org/10.1017/9781009256230

https://doi.org/10.1017/9781009256230 Published online by Cambridge University Press

10 Organizational Response to Climate Change

Additionally, both individual activists and NGOs create a shaming effect via
climate litigation, in which public attention is drawn toward countries that, for
example, fail to legislate or implement climate laws or submit insufficient
NDCs.'” Such litigation can signal the moral flaws of the defendant, and
a breach not only of a legal but also of a social norm (Carlarne, 2021; Haines
& Parker, 2017; Shapiro, 2020).

Climate shaming is also happening on an individual, social level, as people
attempt to shame others for their carbon footprint — that is, for performing
various everyday activities that indirectly contribute to climate change, such as
shopping, heating, driving, and flying. For example, one of the most familiar
and arguably effective climate campaigns — launched by the then fifteen-year-
old Thunberg — has prompted a phenomenon known as “flight shaming,” in
which people, especially public figures, are publicly disgraced for their contri-
bution to the global carbon emissions problem through taking flights (Mkono &
Hughes, 2020).

However, the climate shaming of nations, as well as individuals, remains
limited in many respects. Despite NGO efforts to “track and shame” nations,
international efforts to create shaming mechanisms that will nudge countries to
do better, climate litigation against countries, and Thunberg’s persistent sham-
ing of world leaders, the world is still not on track to meet the 1.5 °C goal.

The effectiveness of shaming individuals is also questionable, as each indi-
vidual’s contribution to climate change through various everyday activities is
extremely small in comparison to the fossil-fuel companies known as “carbon
majors” (Jacquet, 2015). In fact, more than two-thirds of all greenhouse gas
emissions are attributed to some 100 such carbon majors worldwide (Heede,
2014, 2020). To illustrate this point, a recent report has found that the annual
total of greenhouse gas emissions produced by Australia’s leading carbon major
is equivalent to the estimated emissions of twenty-five million Australians for
the same period (Moss & Fraser, 2019). The report further indicated that
Australia’s six carbon majors together emitted five times more CO, in 2018
than all domestic transportation in Australia.

Climate shaming between individuals is also the least accurate type of
climate shaming, as it often relies on rumors, speculations, anonymous reports,
and information taken out of context. Finally, as will be discussed in further
detail in Section 1.3, shaming individuals, by any type of agent, arguably carries
far greater moral jeopardy than the shaming of other kinds of targets, such as
artificial entities (Jacquet, 2015; Nussbaum, 2004; Yadin, 2019a).

19 See the Sabin Center for Climate Change Law’s Climate Change Litigation Database, http:/
climatecasechart.com.
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1.3 Shaming

The concept of shaming carries different meanings across various contexts and
disciplines and has no single clear definition. According to Gee & Copeland
(2022), for example, shaming is the action of expressing condemnation of
a characteristic or behavior to an audience, with the intention of invoking
a shame response and a change in behavior consistent with the shamer’s
perceived norms. Van Erp (2021) defines shaming as the public condemnation
of a person or corporation, extending to its exclusion from social networks, loss
of reputation, and loss of opportunities. And John Braithwaite’s (1989) highly
cited definition of shaming refers to “all social processes of expressing disap-
proval which have the intention or effect of invoking remorse in the person
being shamed and/or condemnation by others who become aware of the
shaming.”

A further examination of the concept of shaming reveals different points of
view as to whether shaming is an internal or external process. Some researchers,
for example, stress the act of shaming and the ways in which it is perceived and
carried out by shamers (Jacquet, 2015; Lamb, 2003). This approach to shaming
is external, focusing on the process of “private enforcement™ by individuals and
organizations who generate a morally negative response via, for example,
denunciation, ostracism, disapproval, disrespect, harsh criticism, or condemna-
tion (Lamb, 2003). The shaming of public and private organizations is mostly
concerned with the external shaming approach.

Other researchers focus on the person who is being shamed and the inner
processes that take place within that person’s mind (Fredericks, 2021). This
approach to shaming (the internal approach) predicates that shaming is depend-
ent on feelings of shame, rather than on the acts or feelings of others toward the
shamed person. It should be noted that shame itself is commonly defined as
a negative self-valuation, accompanied by self-awareness of the ways in which
one’s faulty personality may be reflected to others (Tangney et al., 1995).
Generally, internal and external aspects of shaming may coexist, but they can
also take place independently of one another.

Among various shaming actors and targets, the most popular and prominent
form of shaming today is probably the shaming of individuals by other individ-
uals, especially on the Internet. People shame others for all kinds of behaviors
and attributes, not just those related to climate change (discussed in
Section 1.2). Examples include parking in spaces reserved for people with
disabilities; carrying out sexual harassment or abuse (as highlighted by the
#MeToo movement); being overweight (“fat shaming”); or not wearing protect-
ive masks (“pandemic shaming”) (Gee & Copeland, 2022). Notice that this type
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of shaming is not dependent on any formal legal process. Rather, it is used as
a kind of “social justice” tool, directed at a person considered to have acted
illegally, immorally, or otherwise inappropriately, at least in the eyes of the
shamer (Solove, 2007). Shaming can therefore occur in conjunction with,
before, after, as a result of, or independently of formal legal action, such as
criminal, administrative, or civil proceedings.

The growth of social media networks and other online platforms has resulted
in a substantial increase in the scope, scale, and potential impact of shaming
activities (Klonick, 2016). In the Internet age, it is all too easy for people to
repeat the initial act of shaming and to publicize the humiliating information
themselves, as well as to shun, ridicule, undermine, and emotionally or finan-
cially hurt the person being shamed. In these and other cases, shaming can result
in an emotional harm so great that it causes the shamed individual the equivalent
of physical pain and may never heal (Williams, 2007).

Against this background, it is not surprising that shaming is often regarded as
the modern, technological form of stoning and lynch-mob justice (Whitman,
1998). This perspective considers shaming to be immoral, undemocratic, and
disproportionate; a despicable form of action that needs to be eradicated
(Nussbaum, 2004; Solove, 2007). A small number of studies also discuss the
emotional and moral damage that shaming may hold for the shamer (Fredericks,
2021), and the costs that shamers incur from limiting their social and economic
interaction with the shaming targets (Skeel, 2001). Others also underscore
shaming’s questionable efficacy, explaining that since public norms change
over time and vary by location and communities, shaming is a complex action
with uncertain results (Gee & Copeland, 2022; Van Erp, 2021).

A prominent strand of shaming scholarship, especially within law and crim-
inology, discusses shaming that is carried out within the legal system by formal
legal institutions, most notably by criminal courts. In fact, the history of
criminal law is rooted in punishments such as public whipping, searing the
mark of Cain on the forehead of the lawbreaker, or using pillories (Massaro,
1991). These sanctions included a component of public moral denunciation and
were characterized by a purposeful direction of attention toward the criminal’s
act (Massaro, 1991). The goal was to reinforce pervading social norms and law-
obeying culture by denouncing the nonconforming behavior of the shamed
individual (Kahan, 1996).

Today, criminal courts sometimes include shaming as part of plea bargaining,
as an alternative to traditional sanctioning such as incarceration, penalties, or
license revocation (Garvey, 1998). In these cases, defendants may be required,
for example, to publish a newspaper apology, to publicize previous drunk
driving offences on their license plates, or even to carry a street sign detailing


https://doi.org/10.1017/9781009256230

https://doi.org/10.1017/9781009256230 Published online by Cambridge University Press

Fighting Climate Change through Shaming 13

their wrongdoings (Garvey, 1998; Skeel, 2001). While many social science and
legal scholars view this type of shaming as a harmful or ineffective practice that
should be eradicated (Kahan, 2006; Massaro, 1991; Nussbaum, 2004), others
believe that it can serve as an effective punishment that achieves worthy
outcomes, maintains civil order, and deters undesirable behavior (Etzioni,
2003; Kahan, 1996; Whitman, 1998).

In this Element, I focus on another type of governmental shaming, executed
by administrative regulators. As will be discussed in further detail in Section 2,
Tuse “shaming” to refer to the action of drawing negative public attention to the
behavior of a named or specific artificial entity or to a group of such entities, in
a manner that may affect their behavior so that it better aligns with the public
interest. [ therefore utilize the external rather the internal approach to shaming.
More specifically, I use shaming to refer only to the initial action of publicizing
potentially damaging information, and not to subsequent shaming or other
action by third parties, such as various stakeholders (though in its full form it
does include such a component).

Additionally, the shaming discussed in this Element does not necessarily
require reputational harm to occur; rather, the threat of such harm is designed to
serve as a sufficient deterrent of unwanted behavior. “Shaming” as I refer to it in
this Element is also not dependent on whether such governmental publications
are effective or not in promoting the public interest. In other words, my working
definition of “shaming” is focused on the behavioral (the action itself of
publicizing negative information), rather than consequential dimensions of
a governmental action (the result of this act of publication). Finally, while in
theory such an action can cause reputational damage even without intention,
I will mainly discuss intentional shaming.

From different perspectives, shaming carried out by the state (via courts or
governments) can be viewed as either harsher or softer than private shaming
between civilians. To give one example, shaming by the executive branch can
be perceived by its audience as more credible and reliable because it originates
in an authoritative body of government (Cortez, 2018). As a result,
a governmental publication may have a greater shaming effect than civil
shaming between individuals.

Public perception in this context, though, may vary based on the identity of
the shamer. The public usually trusts regulatory administrative agencies more
than elected representatives due to the credibility, rationality, and transparency
afforded by administrative procedures (Stiglitz, 2018), and the stewardship and
expertise that such agencies have (Bratspies, 2009). However, government
entities may also be corrupt, and use shaming as a retaliation tool or to serve
a private interest (Cortez, 2011); authoritarian and autocratic regimes may use it
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as a rights-infringing sanction; and authorities may also err, for example, by
mistakenly publicizing “fake news.” Under such circumstances, governmental
shaming may lose credibility and effectiveness and therefore be regarded as
a soft form of regulation.

Legal limitations imposed on shaming entities offer another point for discus-
sion in this context. While regulatory agencies, for instance, are subject to
constitutional and administrative review of their actions, individuals often
shame anonymously and are therefore less accountable for their online actions.
From this point of view, governmental shaming can be regarded as a softer
action than private shaming.

1.4 Intended Contribution

This Element aims to contribute to the literature in several research fields, chief
among them RS, climate-change regulation, and environmental disclosure. It
uniquely lies at the intersection of these fields, offering an original theory and
useful designs of RCS from regulation, law, policy, and governance perspec-
tives. The Element is based on conceptual, theoretical, descriptive, normative,
and policy-oriented analysis, informed by multidisciplinary study and an exam-
ination of prominent examples of RCS schemes in various jurisdictions.

2 Regulatory Climate Shaming — Conceptual and Theoretical
Analysis

Modern regulatory strategies utilize an array of tools and approaches, and
usually do not rely solely on the command-and-control approach, which
involves legal prohibitions accompanied by criminal and administrative sanc-
tioning (Ayres & Braithwaite, 1992). Variations and combinations of both
command-and-control and softer approaches — such as self-regulation, eco-
nomic incentives, voluntary regulation, contractual regulation, and disclosure
regulation — are often utilized by regulators to tackle both old and new chal-
lenges in markets and in industry sectors (Baldwin et al., 2012). This is also true
for the environmental (Gunningham & Sinclair, 2017) and climate regulatory
landscape (see Section 1.1). This Element focuses on one intriguing such
approach, known as regulation by shaming.

While RS is beginning to develop as a research field of its own, it is most
closely related to disclosure regulation. The discussion therefore draws most
prominently on research into RS and disclosure regulation. Environmental
policy and climate-obstruction literatures are also referenced in this section.

In Section 2.1, I begin by exploring the conceptual, descriptive, theoretical,
and normative dimensions of RS, reviewing and evaluating the extant theories
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and empirical evidence regarding the effectiveness, desirability, and legitimacy
of RS in various fields, forms, and jurisdictions, especially in the environmental
context. Then, in Section 2.2, I introduce a regulatory climate-shaming frame-
work and put forward a normative theory for this approach, based on its unique
rationales, mechanisms, advantages, justifications, and challenges.

2.1 Regulatory Shaming

Regulatory shaming refers to the practice by regulators in the executive branch
of intentionally publishing details of corporate misdeeds in a manner that
conveys a negative message to the public about misbehaving corporations, so
as to encourage them to comply with mandatory norms and/or adopt voluntary
norms, utilizing social pressure and corporate reputational sensitivities (Yadin,
2019a). Shamed entities are mostly specific, named companies, but can also
include various other types of corporations, businesses, and nongovernmental
organizations, as well as entire industries and sectors. Shaming actors may
include governments, ministries, regulatory agencies, or municipalities —
indeed, all levels of government can engage in RS. While largely focused on
negative publications, RS mechanisms may also include the provision of posi-
tive information about other companies — for example, by highlighting good
practices, as well as with ranking and scoring mechanisms in which some
companies are graded low, while others are ranked high.

In general, there are several essential components to the RS process (Yadin,
2019c): (a) choosing a topic for RS that people will be interested in or passion-
ate about, that is noncontroversial and relatable, and that can be easily under-
stood by relevant stakeholders; (b) identifying the right stakeholders and the
right shaming targets; and (c) designing shaming messages and techniques that
are suitable for the relevant stakeholders and shaming targets, as well as the
shaming goal.

Regulatory shaming typically aims to protect the public interest — such as
public safety and health, consumer rights, competition in markets, and the
environment. Like other types of regulation, it is aimed at correcting market
failures, such as informational asymmetries and negative externalities, and
advancing desired social goals, rights, interests, and values.

It is usually carried out through publications concerning illegal, inappropri-
ate, or immoral corporate activities, as well as adverse corporate characteristics.
Regulatory shaming can also focus on other aspects, such as business practices,
performance in markets, or customer satisfaction. For example, the UK
Financial Conduct Authority (FCA) publishes consumer complaints (which
are not necessarily indicative of any legal infringement) together with the
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names of the firms.'" Within this regulatory framework, firms that are able to
significantly reduce the number of complaints are exempt from such shaming
and are thereby motivated to improve performance.

More specifically, the publicized information may refer to compliance, non-
compliance, or “above-compliance” pertaining to administrative, civil, crim-
inal, and voluntary norms. For example, RS may focus on publicizing
information about formal legal proceedings and their outcomes, such as the
issuing of citations or imposition of civil penalties following a corporate viola-
tion of a legal norm. It may also publicize information on corporate compliance,
in comparison to other firms as well as to the legally binding standard. For
example, if a legal norm requires large companies to employ people with
disabilities to the extent of 2 percent of the workforce, the information may
detail companies’ actual hiring, thereby exposing noncompliance and showcas-
ing compliance and “above-compliance.”

In cases where there is no violation of any legal norm, RS aims to nudge firms
to comply with corporate social responsibility (CSR) norms, building mostly on
social license.” Under the terms of CSR, the corporate entity is

LINT3

companies
understood through a communitarian prism, which focuses on social and moral
aspects of the corporation’s activities, rather than merely on its own self-interest
(Branson, 2002). This approach has given rise to the “stakeholder model,” in
which shareholders are considered only one of the interest groups to which the
corporation is beholden (Branson, 2002). Relatedly, “social license” governs
the extent to which corporations are constrained to meet societal expectations
and avoid activities that society deems unacceptable, whether or not these
expectations are embodied in the law (Gunningham et al., 2004). In many
ways, shaming based on firms’ social license is a more basic form of RS, as it
relies solely on eliciting public responses, while shaming based on noncompli-
ance also relies on an accompanying legal sanctioning procedure (Yadin,
2019b). At the same time, it has been argued that shaming based purely on
voluntary norms incorporates a broader understanding of regulatory agencies’
modern roles and capabilities (Yadin, 2019b).

In the case of noncompliance with a legally binding norm, the goal is to
impose multilayered costs on firms that exceed the damages they might incur as
a result of traditional penalties or monetary fines, and thus, to better incentivize
them to comply with regulatory norms. In cases of shaming based on voluntary
norms, the goal is to create incentives for corporations to become more socially
responsible regardless of the existence and the enforcement of laws, rules, or
regulations. In both cases, firms are expected to accommodate their behavior

" www.fca.org.uk/data/complaints-data/firm-level.
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based on actual or fear of reputational harm (Stephan, 2002). In fact, the
mechanism of shaming in itself, or even the prospect of its implementation, is
meant to motivate both compliance and “beyond-compliance.”

Regulatory shaming rests on the most popular understanding of “regulation” as
being any activity of the executive branch of government, performed by
a national or local administrative authority, which aims to control or influence
the behavior of nongovernmental organizations (such as corporations) that oper-
ate in markets and industry sectors, in order to protect the public interest (Koop &
Lodge, 2017). Regulatory shaming further rests on the working definition of
shaming discussed in Section 1.3, which focuses on the action of drawing
negative public attention to the behavior of a named or specific artificial entity
or to a group of such entities. As corporations are artificial entities and shame is
a human emotion, RS is instead founded on leveraging corporate sensitivity to
reputational gains and losses, rather than on inflicting emotional harm.

Generally, RS can be based on information provided by regulatees them-
selves or gathered independently by regulators, or a combination of both. For
example, it can utilize the output of companies’ own reporting obligations, of
regulatory on-site inspections, or a mixture of both. Information can also be
gathered by the public, for example, through a governmental complaint data-
base, constituting a form of crowdsourced monitoring (Yadin, forthcoming-c).

The information made public may be detailed or summarized, raw or pro-
cessed, technical or substantive; and it can take many forms, including star,
grade, or color ratings, league tables, public statements, online databases,
labeling schemes, and publication of enforcement actions or inspection results
(Fung et al., 2007; Yadin, 2019a). These are disseminated through both old and
new media, including websites and apps, social media, press releases, product
labels, newspaper ads, signs in places of business, and corporate announce-
ments and reports.

As discussed in Section 1.3, shaming methods have been massively enhanced
in the digital age, in which sophisticated yet very accessible, low-cost, and
simple-to-operate online platforms enable shamers to reach large audiences in
a matter of seconds, and also to target relevant audiences (Meijer & Homburg,
2009). The same platforms are also harnessed by administrative regulators, who
can now also easily and quickly disseminate shaming information to a large
number of people, who can digitally (or nondigitally) continue the shaming
process. Regulators can widely share, for instance, consumer complaint data-
bases, digital maps of violations, or various announcements, documents, videos,
pictures, and infographics (Cortez, 2018). Regulatory shaming publications are
now searchable, downloadable, and interactive, allowing users to view and
compare data on companies in various formats. Digital platforms also allow
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regulators to continuously update the data they post online, while maintaining
direct and constant communication with the public on corporate performance
and behavior. It has been argued that in this way, RS fosters new forms of
communication and relationships between government, citizens, and corpor-
ations (Yadin, 2020).

Regulatory shaming should be differentiated from other types of expressive
regulatory actions, since it is often presented, regarded, or misunderstood as mere
disclosure or transparency (Fung & O’Rourke, 2000; Van Erp, 2010; Yadin,
2019c). Indeed, various regulatory information-sharing schemes have mixed
goals, framings, and impacts, which may cause some conceptual overlaps and
confusion. These may include informing (supporting decision-making, for example
of consumers or investors), educating, warning, nudging (influencing individual
choice and affecting behavioral change), promoting legal and regulatory certainty
(e.g. by publicizing enforcement information), protecting the public’s right to know
(for instance, about hazardous corporate activities), promoting governmental trans-
parency, protecting people’s personal autonomy (by giving them the ability to
choose in accordance with their preferences and not be misled), or shaming
(conveying a negative message on corporate behavior to encourage compliance).

In terms of volume, only a small (though growing) portion of governmental
information sharing is shaming. Additionally, shaming publications often pro-
mote other goals of information sharing, and are rarely restricted just to shaming.
Thus, some forms of regulatory publications have a greater element of shaming
than others. For example, while the main purpose of labels and similar disclosure
schemes is usually to support decision-making, and/or to warn, educate, and
nudge individuals, they may also carry implicit shaming messages. Companies
that are forced to label their products as unhealthy, for instance, may be shamed in
the sense that this information can potentially damage their reputation and invite
relevant shaming communities to apply pressure to alter their business models.
These concepts are illustrated in Figure 1.

Regulatory shaming therefore relates to a spectrum of information-sharing
schemes, extending from soft forms of shaming at one end, such as certain
labeling schemes, to harder forms of shaming at the other, such as condemna-
tory statements singling out specific companies. The ways in which the infor-
mation is presented affect the level of shaming, depending, for example, on the
wording of the message; the use of colors (such as red) and scores; the ranking
methods used; the attachment of pictures (e.g. of noncompliant facilities); the
use of social media or other media, which can be more or less visible and
accessible; and choosing to focus on one firm or more (the shaming of multiple
firms can be considered diffused and thus softer, especially in schemes such as
databases containing thousands of firms).
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Figure 1 The different goals of regulatory information-sharing

Indeed, RS is closely related to, and often builds on, disclosure mandates.
However, it should be differentiated from the tactic known as disclosure
regulation. Generally, disclosure regulation requires companies to disclose
information in order to help consumers, investors, users, viewers, patients,
and other stakeholders to decide whether, how, when, where, and how much
to use a product or a service (Ben-Shahar & Schneider, 2014; Fung et al., 2007).
Yet while both disclosure regulation and RS tools are based primarily on
making information publicly available, RS involves a negative judgment and
the expression of normative disapproval by the regulator (see also Section 1.3).
A shaming message may express a regulator’s dissatisfaction, disapproval,
scolding, or condemnation, and it will highlight the shamed entity’s unaccept-
able behavior, character, or values and morals.

To demonstrate the different types of regulatory information sharing, it is
worth considering food content regulation. While health regulators require food
companies to disclose calorific values on packaged foods, the information in
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itself does not carry a message of negative judgment by the regulator, but merely
aims to inform consumers so that they can make a conscious, facts-based
choice. By contrast, regulatory schemes that rank food manufacturers according
to the levels of trans fat, sugar, and salt in their products, possibly accompanied
with condemnatory regulatory statements, can be considered highly shaming. In
between these models lies a burgeoning regulatory system of front-of-package
warning labels. Such labeling systems typically include the use of colors (within
a “traffic-light” system) and icons to visually signal to consumers which foods
are unhealthy and should be avoided or consumed very moderately (Yadin,
2021b). This regulatory mechanism combines informational support for con-
sumer decision-making, warnings to consumers, promoting the public right to
know and citizens’ personal autonomy, educating, and shaming of food com-
panies that market unhealthy foods. Such shaming aims to induce firms to
modify their product ingredients, introduce new products, and eliminate old
ones so that fewer warning labels, which may damage their sales and reputation,
are placed on their products.

Generally, RS invites relevant audiences to alter their behavior, discourse, or
ways of thinking with regard to the shamed entity and to engage in disapproval,
criticism, condemnation, protest, excommunication, boycott, or social, legal,
and political activism of various kinds. Examples are provided in Figure 2.
Stakeholders may share or publicize the original shaming publication (e.g. via
social media), or respond to it more actively (e.g. via consumer boycotts).

Regulatory shaming has gained momentum in recent years across different
jurisdictions and fields. In the field of public health, which is closely related to
climate change, one prominent example of RS consists of the tweets and press
releases routinely issued by the US Occupational Safety and Health Administration
(OSHA) about occupational safety violations. In these publications, formally
framed by the agency as a regulation-by-shaming policy, OSHA not only names
specific companies but also condemns their behavior (Yadin, 2019b). Thus, publi-
cations may include statements regarding issued citations and settlement agree-
ments, with an identification of a specific company, a detailed description of its
worker safety violations, the implications for employees’ health, and a moral
judgment of the company’s behavior. For example, one OSHA news release stated
that a named company’s “history of safety violations continues, putting employees
... at risk of serious injuries,” and that the company’s “extensive list of violations
reflects a workplace that does not prioritize worker safety and health.”'"?

Another example can be found in US pharmaceuticals regulation. The US Food
and Drug administration (FDA) recently published a list of pharmaceutical

12 www.osha.gov/news/newsreleases/region2/07212017.
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Consumers of a shamed company may boycott the company’s products
or services or file lawsuits against it

Employees of a shamed company may go on strike or quit, and potential
employees may stay away from it

Shareholders may sell their holdings in a shamed company and potential
investors may stay away from it

Other companies may embargo a shamed company from professional
associations, joint ventures, or conferences

Other organizations and businesses, including suppliers, may avoid
entering into contracts or dealing with a shamed company

Banks and other creditors may refuse to fund a shamed company

Politicians may refuse a shamed company's endorsements or
contributions, or avoid aiding its causes or furthering its interests

The media may be hostile to a shamed company when covering its
activities in general or refuse to advertise it

Residents of the area in which company facilities are located may launch
protests against it and disrupt its activities

Non-profit organizations may file lawsuits against a shamed company

The shaming regulator and other regulators may concentrate
rulemaking, monitoring, and enforcement resources on the company

Figure 2 The regulatory shaming mechanism: stakeholders’ responses

companies that the agency claims act unethically, and possibly unlawfully, in the
markets.'” This “shaming list,” which was posted on the FDA’s website, includes
the names of branded drug companies that allegedly tried to block competition from
generic drug companies (Yadin, 2019¢). According to the FDA’s statement that
accompanied the list, these companies are suspected of “gaming the system” in such

a way that drives up drug prices.

13 https://perma.cc/7XHY-NQDT.
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The US Department of Health and Human Services also engages in RS,
providing an online rating of nursing homes based on a five-star scale derived
from inspection results, clinical data, and staff-resident ratio.'* A similar
mechanism is used in England to rate hospitals according to performance
(Bevan & Wilson, 2013). Most recently, during the COVID-19 pandemic, cities
in Canada have “named and shamed” businesses via website postings for failing
to comply with COVID regulations."’

Yet from a normative perspective, it is now widely established that providing
the public with more information on corporate activities is not always beneficial
(Sunstein, 2020). The idea that informational schemes of various forms and
goals are always a good thing, based on the public’s “right to know,” has been
replaced with notions of more carefully designed and targeted provision of
information (Ben-Shahar & Schneider, 2014; Fung et al., 2007; Shimshack,
2020; Sunstein, 2020). In line with the general discussion of shaming in
Section 1.3, publicizing shaming information as a specific form of informa-
tional policy is considered more complex, delicate, and controversial than
simple disclosure schemes, thereby rendering questions of legitimacy, desir-
ability, and design central to the analysis of RS.

In general, RS mechanisms can be justified based on their ability to balance
fairness toward affected parties, mainly shaming targets, with efficiency and effect-
iveness in achieving regulatory goals (Yadin, forthcoming-a). In this context, it is
important to note that modern regulation is greatly lacking in efficient and effective
enforcement tools. Notably, as corporations cannot be incarcerated, monetary
sanctions remain the most commonly used corporate enforcement tool (Ainslie,
2006), yet the sums imposed are often low, especially relative to the revenues of
large corporations, rendering noncompliance an efficient option for firms and thus
impeding optimal deterrence (Shapira, 2022). Since monetary sanctions lack
a strong condemnatory effect or stigma, they essentially allow corporations to pay
a price for regulatory violations and continue business as usual (Kahan, 1996).

Additionally, since both criminal and administrative sanctioning require
considerable regulatory resources, and are lengthy processes with uncertain
outcomes, enforcement costs often outweigh the benefits. Regulatory enforce-
ment of this type depends on establishing an extensive factual basis for sanc-
tioning through rigorous investigations, inspections, reviews, and judicial
procedures. For various legal reasons, these intensive efforts may still result
in exoneration or in the revocation of sanctions after lengthy hearings in courts
and other judicial tribunals. As a result, regulators often decide against pursuing

14 . .
www.medicare.gov/nursinghomecompare/search.html.

15 See, for example, https://web.archive.org/web/20220319033624/https://www.hamilton.ca/cor
onavirus/fag-about-enforcement.
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formal enforcement actions and are left, in effect, with no means for creating
optimal deterrence.

Furthermore, regulators are often unable to impose such hard-law sanctions
due to political, legal, budgetary, or various other constraints — that is, they do
not always enjoy the necessary political support, legal frameworks, or funds to
take criminal or administrative action. Moreover, regulators are not always well
positioned to promote legislation of command-and-control mechanisms of the
type that would set legally binding standards and equip the regulators with
appropriate hard-law enforcement tools, including necessary powers and
resources. This type of legislation process also tends to be lengthy and complex.
Consequently, the regulatory enforcement world is very much in search of new,
more accessible, more efficient, and more effective methods for increasing
corporate deterrence and compliance.

Regulatory shaming is arguably a much cheaper and speedier option than
command-and-control sanctioning, litigation, monitoring, inspection, and
legislation. This is mostly because shaming involves communication — con-
veying information, beliefs, and ideas mainly through digital media chan-
nels, which are virtually costless. In some cases, it is the corporations
themselves that finance the shaming, such as when they are required to
place signs and apply labels to goods and services, provide financial report-
ing, or publish apologies in the media, all of which are sometimes mandated
by regulators as a form of shaming. Though the compilation and analysis of
the relevant data by the regulator — which may include creating rankings,
league tables, or searchable databases — may entail some expenses, these are
still relatively small. Additionally, since shaming allows regulators to
quickly publicize information on corporate performance, compliance, or
ethics, and effectively reach a large and relevant crowd that can operate
the shaming mechanism, it can make regulators more responsive to various
threats. This advantage of immediacy may also be especially useful in times
of crisis and emergencies.

Regulation by shaming can also induce corporations to adopt CSR norms.
This can be useful in cases where command-and-control is not available for
regulators, as discussed above, but also in other situations, as a supplementary
tool to binding legal obligations. When command-and-control is indeed avail-

LT3

able, shaming can enrich regulators’ “enforcement pyramids,” which according
to Ayres and Braithwaite (1992) should also include varied mid-level enforce-
ment tools for optimal deterrence and compliance. Shaming can also function as
an experimental tool to be used before proceeding to more formal modes of
regulation, in cases where new or urgent challenges arise involving new types of

firms, problems, and social and economic activities.
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Additionally, RS is a form of private enforcement that is carried out by
private individuals and organizations without formal contractual mechanisms
of governmental compensation. Since RS often involves elements of crowd-
sourcing — as it rests on the notion of many individuals sanctioning a firm — it
can spread the costs of shaming without overburdening each shamer (Yadin,
forthcoming-c). Thus, instead of leaving entire forms of business activities
under-regulated or even unregulated due to the limitations of command-and-
control apparatus, regulators can use the resources of various stakeholders to
carry out regulatory enforcement.

However, RS is not merely an answer to the problem of shortage of regulatory
resources in government. It can also open new avenues for regulation and
enable new regulatory capabilities. Namely, RS does not merely transfer regu-
latory functions of administrative agencies to private entities for reasons of
efficiency, but harnesses the public to perform regulatory roles that cannot be
performed by agency staff. For example, consumer boycotts or mass with-
drawal of financial investments in capital markets are steps that can only be
taken effectively by the public in large numbers, and not by any regulatory
agency. Relying on the public for regulatory tasks entails other types of benefits
as well. Providing people with the opportunity to take part in the process of
business regulation, for instance, can offer members of the public a healthy and
productive way to channel their frustration and disappointment with underper-
forming corporations.

In addition, RS may be viewed as more democratic than other modes of
governmental regulation, such as command-and-control, because it does not
involve the government flexing its enforcement muscles (Yadin, 2019a).
Instead, RS advances public participation in policy and promotes cooperation
and trust between governmental and civic organizations, as well as individuals.
According to this view, this process enables the government and its citizens to
become partners in the endeavor to fulfill public goals and overcome social and
economic failures. This is especially important in an era in which citizens’ trust
in government, including its bureaucratic and regulatory systems, is diminish-
ing (Devine et al., 2020). Indeed, the recent COVID-19 pandemic has demon-
strated the importance of citizens’ trust in governments in times of global
catastrophes and scientific uncertainty (Fancourt et al., 2020).

In a similar vein, RS can enjoy legitimacy because it can be regarded as a soft
form of regulation. Though the regulator creates the conditions for shaming and
initiates the shaming process, it does so with a light touch, a nudge, rather than
being involved in the markets directly. Moreover, in this way, justice is
delivered directly by the crowd and not by (usually) unelected officials.
Regulatory shaming can similarly be regarded as a voluntary, soft-law tool, as
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firms can choose whether to respond to the shaming process and there are
normally no legal sanctions on corporations for ignoring shaming publications.
These characteristics of RS may also diminish regulatory confrontations
between government and industries.

In some cases, RS may also present a more legally feasible policy option than
command-and-control. In cases where authorizing legislation is needed, the fact
that shaming schemes are often regarded a softer form of regulatory interven-
tion in markets means that they can be more easily legislated. In other cases, RS
may arguably be based on broad, nonexplicit statutory mandates, sometimes
accompanied by agency procedures or rules. This is because it does not involve
classic criminal or administrative sanctioning of firms, which generally require
explicit statutory authorization.

The conceptualization of shaming as a soft form of regulation may also
provide opportunities to create legal frameworks for RS based on consensus
with relevant industries. Such a consensus may be reached against the threat of
command-and-control legislation and the promise that RS can actually serve
businesses. Namely, RS schemes can provide companies information about
competitors, help improve business practices in a way that reduces the exposure
of firms to various risks (Fung et al., 2007; Stephan, 2002), and also showcase
firms that perform well, providing them with recognition and rewarding them
reputationally. It should be noted in this context that faming frameworks may be
legally and politically easier to legislate and implement than shaming frame-
works, due to their less “sanctioning” character and perceived harms by indus-
try members.

Importantly, empirical studies have also shown RS to be effective in various
fields and jurisdictions, most notably in the field of public health, covering
topics such as occupational health, food safety, and quality of health services.
Regulatory shaming has also been proven to be effective in promoting various
environmental goals relating, for example, to industrial air and water pollution
and to environmental nuisances.

Studies have pointed to the effectiveness of various RS schemes in these
fields. For example, RS based on star ratings has proven to be effective in the
United Kingdom in reducing hospital waiting times and improving hospital
performance (Bevan & Hood, 2006; Bevan & Wilson, 2013). Research has
further demonstrated the effectiveness of health inspection grading posted on
restaurant windows in the United States (via letters) and in Germany (via
smileys) (Bavorova et al., 2017; Jin & Leslie, 2003; Simon et al., 2005).
These studies have shown that these schemes improved compliance with food
and hygiene regulations and resulted in fewer foodborne illness hospitaliza-
tions. Similar on-site publications of international (low) prices presented to
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consumers next to the local (high) prices of toiletry products in Israel have also
led to some 8 percent decrease in prices (Ater & Avishay-Rizi, 2022).

Christensen et al. (2017) spotlight the feasibility of RS using mandatory
reporting requirements for publicly traded companies. Their research studied
the effect of a new regulatory requirement to disclose mine-safety records in
Securities and Exchange Commission (SEC)-registered firms’ financial reports,
introduced following a 2010 disaster in West Virginia in which twenty-nine
miners were killed. They found that this new disclosure requirement led to an
11 percent decrease in mining-related citations and a 13 percent decrease in
injuries.

Press releases have also proven to be an effective form of RS in some cases.
Johnson (2020) found that OSHA’s press releases shaming companies for their
violations, for example, has led other companies in the same sector or geo-
graphical area as the shamed entity to improve their compliance, resulting in
fewer occupational injuries. According to the study, a single OSHA press
release is equivalent, in terms of improvement in compliance, to more than
200 inspections. Huang et al. (2022) have found that nonpeer facilities located
in other regions were also affected by the publication of these shaming
messages and increased their safety measures by hiring more safety-related
employees. In other words, RS can be used to reduce the required scale of
classic regulatory monitoring and enforcement while maintaining the same
levels of deterrence. Regulatory shaming can therefore, inter alia, improve
compliance in under-regulated areas and by resource- and authority-limited
regulators.

In the field of environmental protection, theoretical, qualitative, and quanti-
tative studies in various disciplines, relating to a variety of industries in multiple
jurisdictions, point to the effectiveness, feasibility, rationales, and mechanisms
of information-based policies that include a corporate shaming component
(which I refer to as “regulatory eco-shaming.”) Generally, research suggests
that corporate environmental reputation is regarded as important by managers,
and that managers are inclined to improve performance in order to protect it
(Gunningham et al., 2004; Prakash & Potoski, 2006). In fact, environmental
managers perceive neighboring communities and the public at large as one of
the top three factors influencing corporate environmental performance (Doonan
et al., 2002). Research indicates that reputational sanctions by stakeholders,
such as members of the public and local communities, can motivate companies
not only to comply with environmental regulations but also to go “beyond-
compliance” and join “green clubs,” by adopting voluntary environmental
programs such as ISO 14001 (Gunningham et al., 2004; Prakash & Potoski,
2006).
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Studies suggest that what drives corporations to adopt environmentally
responsible behavior is not only their legal license to operate but also their
social license (Gunningham et al., 2003). Another explanation is premised on
organizational behavior approaches that describe corporate behavior as
a response to what other competing and successful firms are doing. According
to this idea, known as institutional isomorphism (DiMaggio & Powell, 1983),
corporations may adopt certain behaviors, such as implementing voluntary
environmental standards, not only for reasons of efficiency but also because
of cultural environment constructs (Gunningham et al., 2003: 32).

Corporate environmental reputation has been identified as a driver for
improving compliance in a range of policy schemes that utilize a mixture of
different stakeholders. For example, research points to the benefits of har-
nessing firms’ sensitivity to their environmental reputations by creating and
publicizing regulatory environmental rankings of companies. A study by the
World Bank focused on a government program in Indonesia, which assigns
color ratings to factories based on their performance (Afsah et al., 1996).
The scheme included five colors, with a gold rating awarded to factories that
achieved above-compliance standards, and a black rating given to factories
that made no attempt to control pollution and were causing serious danger.
Before the assigned ratings were released to the public, the companies were
notified of their scores and were given time to improve them. During that
period, half of the “black™ plants succeeded in upgrading their status. The
results indicate high levels of responsiveness by industrial facilities to
environmental reputational sanctions under certain conditions. Similar pro-
grams in developing countries have also proven to be effective in encour-
aging compliance, in more recent studies (Darko-Mensah & Okereke,
2013).

Similarly, a Dutch study focused on the effectiveness of a naming-and-
shaming list, published by environmental agencies, of the top-ten companies
that were most complained about by local residents (Meijer, 2013). The study,
which was based on interviews of industry stakeholders, showed that the
publication of the shaming list had motivated managers to get off it by reducing
environmental nuisances. According to the study, companies that reacted
strongly to the publication of the information understood it as harmful to their
reputations.

Corporate reporting is another form of regulatory eco-shaming that has
proven beneficial. Bennear and Olmstead (2008), for example, found that the
mandatory disclosure of violations of drinking water regulations and con-
tainment levels to consumers resulted in a 30 percent to 44 percent reduction
in violations, and a reduction in severe health violations of up to 57 percent.
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The authors posited that this effect can be explained by water suppliers
fearing that people will lobby for more stringent regulation of the field.

In addition, studies on the mechanisms and functions of environmental
databases have pointed to their ability to incentivize firms to improve perform-
ance, fearing the reputational costs of negative publicity and public backlash
(Cortez, 2018: 43—44; Fung & O’Rourke, 2000; Stephan, 2002). Fung and
O’Rourke (2000), for instance, focus on the EPA’s open public registry of
factories’ chemical pollution, known as the Toxic Release Inventory (TRI).
This facility-based and firm-based online database on toxic chemical releases,
established in the mid-1980s, is considered a flagship of environmental disclos-
ure policies. Following the introduction of the TRI, reported releases dropped
by more than 50 percent in a period of ten years (Fung et al., 2007). Since these
reductions were not required by law, it has been suggested that firms have
reduced their toxic releases due to public pressure, especially in response to
blacklists and top-ten lists that the media and environmental organizations have
periodically circulated based on the database (Fung & O’Rourke, 2000).

Indeed, these lists have generated actions and negative responses from
various stakeholders, including citizens, journalists, investors, employees, and
policymakers (Fung & O’Rourke, 2000). Similarly, in a more recent example
Bonetti et al. (2023) show that mandated disclosure via public registries in the
field of hydraulic fracturing (“fracking”) has been successful in promoting
environmental goals based on shaming carried out by NGOs, shareholders,
and local newspapers.

Despite the benefits, advantages, effectiveness, and theoretical justifications
of RS (in general and in the environmental context in particular), it is not devoid
of costs, challenges, or risks. For example, RS entails administrative costs
relating to time and effort in creating, legislating (in some cases), and imple-
menting policies. During these stages of regulation, companies may also try to
“capture” regulators and other policymakers in order to influence RS schemes in
their favor, and to reduce their possible exposure to public and political pressure
to improve performance (Fung et al., 2007; Fung & O’Rourke, 2000). However,
as discussed in this section, the direct costs of constituting and implementing
shaming schemes are generally low relative to other forms of regulation such as
command-and-control. Regulatory capture is also not a concern unique to RS,
and in fact, it may arguably be less serious in cases of soft regulation (such as
shaming) than hard regulation, which is often perceived by industries as more
threatening. Moreover, the crowdsourced nature of RS has the potential to
reduce capture, especially in the policy implementation stages, because it is
performed by a large number of diverse stakeholders (Yadin, forthcoming-c).
This potential is backed by regulatory capture theory, which posits that it is
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harder for industries to capture and influence regulation and regulators when
policymaking and enforcement is diffused (Laffont & Martimort, 1999).

Another challenge relates to cases in which RS policies are implemented, but
companies manipulate their mechanisms and effects. For example, companies
may try to manipulate the shaming process by anonymously engaging in the
shaming of competitors on social media and other platforms. Firms may also
react to shaming policies by narrowly focusing on adjustments that would
improve their rank, grades, and scores, rather than making real improvements
(Bevan & Hood, 2006; Fung et al., 2007: 72; Shimshack, 2020). This type of
corporate behavior is especially relevant in complicated areas of regulation,
where it is easier for corporations to manipulate the data covered by the shaming
scheme (Wilson, 2004).

More recent research in the fields of public health and environmental protec-
tion also suggests that RS is subject to corporate manipulation. For example,
Huang et al. (2022) suggest that following the implementation of OSHA’s
regulation-by-shaming policy, firms have improved safety performance by
reallocating resources from areas such as environmental protection and finan-
cial reporting, which were not as publicly exposed to shaming as occupational
safety infringements. It has also been argued that companies reporting chemical
releases under the TRI framework have substituted chemicals that were subject
to disclosure with hazardous chemicals not subject to disclosure, or have simply
moved their facility outside the United States to avoid disclosure (Cohen &
Viscusi, 2012).

Another type of corporate manipulation in this context is “creative compli-
ance,” in which regulated firms exploit legal loopholes in a manner that is
perhaps not a violation of the law per se, but can neither be regarded as full
compliance with the law. For example, Israeli food companies have imple-
mented graphical manipulation tactics to impede a recent food-labeling policy
based on round red warning markings, by changing the background colors of
packages to red, among others (Yadin, 2021b). While the companies met the
regulatory requirements in the technical sense, the way they complied was
entirely against the spirit of the reform.

Other challenges of RS relate to the nature and consequences of the regula-
tory act itself. For example, RS schemes may be regarded as an abuse of
power, unduly infringing on legitimate corporate interests and rights. Namely,
they may violate corporate rights to procedural due process upon state depriv-
ation of property, the right to a good name, and the right not to be subject to
unauthorized administrative action. Regulatory shaming may also be dispro-
portionally applied, exposing companies to the risk of extensive losses in
arelatively short period of time with no real options for repairing their reputation.
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This may be especially true for small businesses that lack the resources to
effectively respond to the shaming.

Indeed, shaming is often unpredictable in its magnitude and effects, which
may grow out of all proportion to the original misdeed. This is partly because
the shaming sanction is so easily applied, especially in the age of social media
and mass media platforms (see Section 1.3), and encourages public responses
that can quickly spiral out of control. In this vein, RS allows the unfiltered
emotions of stakeholders, such as consumer outrage and desire for revenge, as
well as stakeholders’ belief systems and individual inclinations, to be part of the
regulatory process. Additionally, private persons do not always see “the big
picture” or possess the required legal, regulatory, or other professional experi-
ence and knowledge to appropriately enforce regulatory norms. Regulatory
shaming may therefore be regarded as unfair “mob justice” and create legal
and regulatory uncertainty for industries, thus driving businesses away and
suppressing growth and innovation.

In the same vein, shaming also involves low levels of accountability for
stakeholders taking part in the shaming process, who may be inclined to
exaggerate company misdeeds, overstate minor incidents, and use harsh lan-
guage. Furthermore, people may be inclined to over-shame as part of a crowd
mentality. Crowd dynamics may also fuel adverse feelings of anger, disappoint-
ment, and discontent with business entities, and thereby lead to an overall
decrease in people’s joy, fulfillment, and happiness in life. From a broader
perspective, RS may foster an abusive shame culture that extends to the
shaming of individuals, which is highly controversial (see Section 1.3). It
could therefore be argued that RS is not a form of action that is appropriate
for the state to take.

Additionally, while RS of artificial entities like firms may be regarded as
legitimate since it does not affect its targets psychologically or emotionally
(Yadin, 2019a), it may still result in reputational damage spillover to individuals
like corporate officers and shareholders (Bevan & Wilson, 2013; Van Erp,
2011). Also, some point to a collective sense of shame that can be experienced
by a group of people who belong to a shamed organization, such as employees
(Fredericks, 2021).

Shaming fostered by the state may also prove inefficient, ineffective, and
produce counterproductive results in other ways. For example, regulators who
engage in shaming may find themselves being scolded or attacked by targeted
companies or third parties. In these cases, regulators may harm their relation-
ship with the industry, jeopardize their own reputations, and become entangled
in costly and prolonged legal battles (Van Erp, 2007). As a result, RS may
diminish public trust in government regulators. Shaming can also strengthen
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adverse corporate behavior, because it publicizes to all ill-behaved companies
that their inadequate behavior is not uncommon, and is even standard. This may
also produce a contagion effect of noncompliance among complying
companies.

Regulatory shaming may also prove to be ineffective due to inappropriate
design, in terms of the selection of topic, information, shaming targets, relevant
stakeholders, and form of media. For example, the FDA’s shaming list of
branded drug companies was extremely uncommunicative in terms of both
the language used and the ways in which the data was processed, organized,
and presented; furthermore, it was not distributed through appropriate channels
for effective impact (Yadin, 2019c¢). In another case, the Dutch financial regu-
lator’s policy of publishing all the names and violations of corporations and the
sanctions imposed was found to be unsuccessful in effecting shaming and
generating deterrence, because the information shared pertained to technical
violations, and thus the inherent moral message was weak (Van Erp, 2011). The
Dutch policy also meant that each and every sanction imposed in the market was
publicized, instead of choosing prominent cases to focus on that might truly
engender public outrage (Van Erp, 2011).

Of course, shaming may still prove ineffective in cases where people prefer to
avoid information that makes them feel negatively (Loewenstein et al., 2014;
Sunstein, 2020). Yet without a moral dimension to the publication, which would
condemn certain behaviors of specific (and not all) entities, inclusive modes of
disclosure like the Dutch policy would largely function as an ineffective
“naming without shaming” (Van Erp, 2011). Van Erp further contended that
these inclusive modes of enforcement publications actually do more harm than
good, weakening the regulator in the eyes of regulatees while also creating
a sense of governmental arbitrariness.

An additional point of view was offered by Fung et al. (2007), who argued
that forms of “targeted transparency” are often incomplete, incomprehensible,
inaccessible, and irrelevant to stakeholders. The authors use the targeted trans-
parency framework to refer to mandated public disclosure of standardized and
comparable information regarding specific products or practices to further
a defined public purpose (Fung et al., 2007: 6). This framework encompasses
regulatory disclosure schemes that may be regarded as RS, alongside other
disclosure schemes relating, for example, to national security threats, campaign
contributions, and criminal law in the noncorporate context, such as disclosure
of sex offenders’ place of residence. These policies are mainly meant to inform
individual decision-making and warn people about various business, social, and
political risks and to induce people and companies to improve compliance,
performance, and behavior. While targeted transparency and RS are
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conceptually different, they do have a degree of overlap, for example, in
corporate rankings.

Fung et al. (2007: 178) note that targeted transparency schemes do not always
appropriately balance accuracy and comparability. That is, they do not always
allow users to easily compare products or services, because they are overloaded
with too much information; or, conversely, they tend to oversimplify informa-
tion, thereby losing important nuances and even becoming misleading. For
example, in the case of a mandated star-rating disclosure system relating to
the rollover risks of sport utility vehicles (SUVs), the information was presented
clearly in the form of a simple scale that facilitated comparison. Yet this scale
gave a false positive impression of safety, because one star still represented
a 40 percent chance of rolling over, which is rather high (Fung et al., 2007: 196).

Some of the problems, drawbacks, and risks associated with RS can be
lessened by applying administrative safeguards, which some regulators already
implement. In this context, several safeguarding steps have been proposed for
policymakers: utilizing regulatory impact assessments to evaluate shaming
costs versus benefits, including in comparison to other regulatory tools; con-
ducting hearings before publications; taking privacy measures that allow tar-
geted companies to restore their good name after a certain period of time (for
instance, by deleting the information); consulting with the public and the
regulated sector before introducing new shaming schemes; developing trans-
parency mechanisms, such as guidelines that improve legal and regulatory
certainty for businesses; and warning companies prior to shaming, giving
them the opportunity to improve (Yadin, forthcoming-a).

Other works focus on elements relating to the policies themselves, and stress the
importance of designing efficient and effective disclosure and shaming schemes
that respond well to the problems discussed (Fung et al., 2007; Fung & O’Rourke,
2000; Sunstein, 2020; Van Erp, 2011; Yadin, 2019c). For example, Van Erp (2011)
has suggested that regulators focus on demonstrating and exposing the harmfulness
of carefully selected corporate behavior. Similarly, Fung & O’Rourke (2000) have
advocated “populist maxi-min regulation,” in which maximum public attention is
given to minimal environmental performers, especially via blacklists and other
rankings that can present technical data in a more shaming manner. These and other
policy directions will be further discussed in Section 4.

2.2 Regulatory Climate Shaming

Section 1.1 discussed the significant deficiencies of extant climate regulation.
Against this backdrop, this section will introduce an under-explored policy
tool — the climate shaming of companies and industries by governmental
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regulatory bodies, which I will refer to as regulatory climate shaming (RCS).
Regulatory climate shaming will serve as the central framework of this Element.

Drawing on the normative, policy, and theoretical dimensions of shaming,
climate shaming, and RS, as well as relevant empirical evidence, this section
will offer a conceptual and normative analysis of RCS, evaluating its unique
rationales, advantages, justifications, and challenges. The main argument will
be that shaming companies is a suitable, feasible, and necessary regulatory tool
for fighting climate change.

Regulatory climate shaming refers to conveying information and/or mes-
sages to the public by national and subnational regulators in the executive
branch, regarding corporate actions, omissions, decisions, and characteristics
that have a harmful impact on climate change, in order to slow climate change
and deter companies from continuing business as usual. The main goal of RCS
is to induce companies to comply with climate-change norms (and to go
“beyond-compliance”), using companies’ sensitivity to their reputation among
various stakeholders and to social pressure.

The idea is that companies that wish to avoid being named or presented as
contributing to climate change (or even as being insufficiently climate-
friendly) will adjust their actions so as to refrain from reputational damage
that may translate into financial damages in the short or long run, in
a temporary or a permanent manner. Commendatory publications may also
play a role in regulatory climate-shaming schemes, using “naming-and-
faming” tactics to recognize and promote climate-friendly business
practices.

Regulatory climate shaming is also premised on the growing public aware-
ness and concern regarding climate change and its dramatic implications, as
people gain greater appreciation of the importance of the issue and of the risks it
poses to basic human needs and values, including to the safety of entire cities
and populations and of future generations (discussed in Sections 1.1 and 1.2).
Regulatory climate shaming is also founded on people’s strong views and
emotional responses to the climate crisis (Leiserowitz et al., 2019), and on the
ability and need to channel these into effective climate action via private
enforcement mechanisms, especially given the failures of climate regulation
in international and national arenas. The potential feasibility of RCS is reflected,
for example, in a recent report by Yale University, suggesting that about a third
of surveyed Americans have either rewarded or punished companies by buying
or refraining from buying products, in response to those companies’ climate-
change actions and policies (Leiserowitz et al., 2021b).

Regulatory climate shaming is further based on the informational gaps that
characterize the problem of corporate contributions to climate change and on
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the potential ability of regulators to capture the public’s attention with new and
important information in this regard. According to Leiserowitz et al. (2021b),
most respondents say that companies should be doing more about climate
change and that they would like to punish more companies for opposing climate
action, but that they do not know which companies to punish. Surveyed
participants also said that they would punish more companies, but that nobody
has ever asked them to. In the context of consumers, as well as other stake-
holders, RCS aims to meet this need for actionable information and utilize it to
fight climate change.

In principle, RCS can be carried out via various schemes: for example, by
creating a public governmental database with information on companies’
greenhouse gas emissions, and indications of increases or reductions in these
emissions over time; by designing and implementing a carbon-rating and
labeling system for products, infrastructures, and services; by publicizing
regulatory rankings and league tables of oil and gas companies and companies
in other sectors according to indicators of their contribution to climate change;
by publicizing the details of climate litigation cases and enforcement actions
brought against companies; by lauding firms that are voluntarily reducing
greenhouse gas emissions and adopting climate-friendly practices; and by
posting condemnatory messages on social media and on governmental web-
sites, naming and shaming firms for their climate-related behavior. More
examples are provided in the next sections.

Within the RCS framework, stakeholders are meant to pressure firms by
undermining their social license, thereby improving compliance and strength-
ening climate social norms relating to corporate behavior. The mere threat of
public pressure is also meant to function as deterrent of undesired climate
actions and decisions of firms.

Private sanctioning can also be carried out indirectly by stakeholders in
response to RCS publications, by preferring to support and engage with firms
that are lauded (in those publications or in subsequent coverages) as contribut-
ing to climate mitigation and adaptation. Indications of the feasibility of regu-
latory climate faming can be found in recent American and European surveys,
in which most respondents not only said that they intend in the near future to
punish companies that oppose climate action by not purchasing from them but
also that they will purchase more goods and services from companies that adopt
climate-friendly policies (Leiserowitz et al., 2021b; Leiserowitz et al., 2021c¢).

Regulatory climate shaming can shame specific companies or facilities,
groups of companies or facilities, or even entire sectors. Importantly, RCS is
not restricted to targeting fossil-fuel companies, as other industries — such as
transportation, construction, manufacturing, energy (electricity), retail, finance,
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agriculture, infrastructure, and advertising — are also contributing to climate
change. Many industry sectors are currently highly dependent on fossil fuels
and use them extensively to operate facilities and transport commodities
(Fischedick et al., 2014). Companies in diverse sectors also contribute to the
total emission of greenhouse gases by using dirty energy sources (such as coal,
oil, and gas) to support their supply chains — for example, through the purchase
of goods and services, through waste disposal, and even through the use of their
products by consumers (for instance, people driving cars) (Hertwich & Wood,
2018).

Many companies and financial institutions also invest in the fossil-fuel
industry and in other industries that have yet to adopt climate-friendly policies,
or may advertise such industries, thus contributing indirectly to greenhouse gas
emissions and exacerbating the climate crisis. Again, these issues already strike
something of a chord with public perceptions: one in three Americans say that
they would switch banks if they knew that their bank was investing in fossil-fuel
companies (Leiserowitz et al., 2021b). Figure 3 details these and other possible
stakeholders’ responses to RCS.

Admittedly, “shaming” is a rather provocative term, yet in this context it
properly captures the deep disapproval that corporations’ contributions to
climate change deserve, including their use of manipulative tactics to impede
climate action, which will also be discussed in this section. I choose to use the
term “shaming” not only because it implies that corporations are responsible for
climate change but also to underscore that they are considered by governments
and regulators to be key players in climate-change mitigation, and that they are
further expected to react to these reputational sanctions with measures that will
decrease greenhouse gas emissions. Other terms, such as “transparency,” “dis-
closure,” or even “reputational sanctions,” do not carry the same weight of
meaning, assignment of responsibility (or even blame), expression of disap-
proval, and nudge to action (of both corporations and the public) as does
“shaming.”

Indeed, it is possible that regulators who structure and implement informa-
tion-sharing schemes relating to climate change have not intended or are even
not fully aware of the inherent shaming effect of these publications, nor of the
possible behavioral change that such disclosure action may bring. The regula-
tory climate-shaming framework may prove especially useful in these situ-
ations, bringing to center stage the shaming mechanisms, processes, and
functions that are in effect present in such policies.

As will be discussed in greater detail in the next section, RCS is at a relatively
preliminary stage in policy domains. It currently operates via mechanisms such
as naming and shaming firms for noncompliance with climate-change laws and
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Figure 3 The regulatory climate-shaming mechanism: stakeholders’ responses

regulations; ranking companies in blacklists that are based, among other factors,
on their contribution to the climate crisis; requiring climate labels on products
and buildings; mandating financial and consumer disclosure about climate
risks; producing online databases that allow users to view companies’ emission
data; and “climate faming” of companies that join voluntary programs or adopt
voluntary standards.
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In addition to the general advantages of RS discussed in Section 2.1, several
unique advantages can be attributed to RCS. As discussed in Section 1.1,
climate law, regulation, and governance at multiple levels and across multiple
jurisdictions are generally proving unsuccessful in mitigating climate change
and reducing emissions at a sufficient rate. Against this backdrop, RCS can be
especially useful in meeting the increasing need to develop innovative and
effective climate policy tools. While regulators are grappling with assembling
their regulatory toolkits, scientific evidence of the urgency and gravity of the
situation is accumulating, and many people are already suffering the results of
global warming. Climate shaming could therefore be inserted into the climate
policy domains at a crucial time.

In line with various regulatory theories and research, including RS studies in
fields closely related to climate change (see Section 2.1), RS has the potential to
enhance or replace other climate regulation tools and strategies. According to
responsive regulation theory (Ayres & Braithwaite, 1992), a combination of
a variety of soft and hard regulatory tools is needed for improving corporate
compliance and increasing deterrence. In the field of environmental policy,
smart regulation theory (Gunningham et al., 1998) similarly suggests that
utilizing multiple rather than single policy instruments as well as a broad
range of actors, including third parties, can yield better regulatory results.
Studies of RS have further shown that shaming companies for poor compliance
can function as a substitute for command-and-control in terms of general and
specific deterrence in the field of public health (Christensen et al., 2017;
Johnson, 2020).

Similarly, the combination of innovative, soft, public-based tools like sham-
ing with existing, more paradigmatic regulatory tactics like command-and-
control can potentially create an integrated strategy for effectively addressing
the climate crisis (Dessler & Parson, 2019; IPCC, 2022b). Climate shaming
could therefore offer an important and necessary soft-law private enforcement
tool in the climate enforcement pyramid, to be utilized in combination with
other hard and soft climate regulation tools. Climate shaming may also play an
important role in jurisdictions in which some hard-law climate tools, such as
strict limitations on emissions, are unavailable to regulators for various reasons
(see Sections 1.1 and 2.1), including legislative deadlocks and unfavorable
court rulings. For example, the US Supreme Court recently ruled that the EPA
cannot issue broad climate-change rules to regulate power plants.'® Regulatory
climate shaming could serve as an experimental tool as well, prior to enacting
mandatory climate obligations, which are generally harder to legislate.

16 See West Virginia v. EPA (2022).
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It should also be noted that other regulatory measures in the realm of
corporate enforcement do not sufficiently express society’s condemnation of
corporate conduct that exacerbates the climate crisis, as shaming does. Many
companies worldwide have emitted and continue to emit greenhouse gases,
despite indisputable scientific evidence of their effect on climate. Indeed,
Frumhoff et al. (2015) emphasize that more than half of all industrial carbon
emissions in history have occurred since the formation of the IPCC and the
establishment of climate-change science. Importantly, business alternatives are
available to firms, such as altering business models toward renewable energy
and investing in low-carbon technologies, but many firms nevertheless choose
to continue with a “business-as-usual” approach (Frumhoff et al., 2015). It can
therefore be argued (in line with the terminology discussion above) that sham-
ing better reflects society’s disapproval of corporate contribution or indifference
to climate change than monetary sanctioning.

Certainly, as explained in the previous section, hard law does not always
provide sufficient incentives for corporations to alter their behavior. Even
criminal law measures usually result in companies, which naturally cannot be
incarcerated, simply paying a price tag for their violations in the form of fines.
This concern is especially true for major corporations like the fossil-fuel
companies (“carbon majors”) and other big companies with a substantial carbon
footprint, which are hard to deter via direct monetary sanctions. Regulatory
climate shaming can overcome these limitations of hard law and promote
climate-responsible behavior by corporations based on other motivations. For
instance, companies may want to improve their standing in regulatory publica-
tions reflecting their level of compliance with climate norms — such as black-
lists, databases, rankings, labels, and reports — driven by fears of backlash from
various stakeholders. This is a much wider system of deterrence, because it is
based on a variety of third parties (and not only on those who are in direct
contact with the firm), and on more general information such as total emissions
rather than solely on regulatory violations. Examples of such climate-shaming
schemes are provided in more detail in Sections 3 and 4.

In this vein, recent studies have indicated that various policies involving
mandatory public disclosure of firms’ greenhouse gas emissions lead to
a decrease in firms’ emissions in different jurisdictions. These studies suggest
that such schemes have a “pillory effect,” based on firms’ social license among
various stakeholders, including shareholders. For instance, Downar et al.
(2021) show that firms have reduced emissions by 8 percent following
a 2013 UK requirement for publicly listed firms to disclose their total green-
house gas emissions in their annual financial reports. Similarly, Tomar (2022)
shows that US facilities also reduced their greenhouse gas emissions by some
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8 percent following the introduction of the EPA mandatory greenhouse gas
disclosure program and the publication of the data in 2012 via open online
databases. Other studies also point to improvements in carbon intensity
following the introduction of these greenhouse gas mandatory disclosure
rules in the United States and the United Kingdom (Bauckloh et al., 2023;
Jouvenot & Krueger, 2019).

Other climate disclosure tools with a shaming effect, such as disclosure of the
use of fossil fuels versus renewables in electricity bills sent to consumers, have
also improved firms’ climate performance (Delmas et al., 2010). In addition,
various studies point to the potential of carbon labels to influence various
corporate stakeholders, such as consumers, suppliers, retailers, transporters,
and producers, and drive corporations to adopt climate-friendly practices
(Taufique et al., 2022).

Companies may also wish to avoid scoring or ranking low in regulatory lists,
rankings, databases, and other types of publications that are based on compan-
ies’ participation in voluntary climate programs. Generally, voluntary climate
programs are run by both industries and governments — the EPA alone operates
dozens of voluntary climate programs at federal and state levels (Freeman,
2021; Hsueh & Prakash, 2012) — and firms may be induced to join such
programs for a variety of reasons (Berliner & Prakash, 2013; Hsueh, 2020;
Prakash, 2000). For example, the EPA operates the Methane Challenge
program,'” which aims to encourage oil and gas companies to reduce emissions
of the greenhouse gas methane. In exchange, reputational gains are offered to
participating companies, through prominent publication in newspapers and
industry journals. Combining voluntary climate programs with a regulatory
shaming and faming approach may serve as an additional nudge for firms to
join such programs: companies that do not participate in any voluntary climate
program, for example, may suffer shaming, especially when compared to other
companies that are more involved with voluntary climate programs, via the use
of ranking, grading, lists, and the like.

Participation in voluntary programs can also be a valuable strategy for
offsetting reputational injuries for companies that have been previously shamed
by regulators, either for legal noncompliance or for poor climate practices.
Research suggests that CSR activity offers corporations a type of “insurance”
against reputational harm generally associated with regulatory and legal actions
taken against them (Godfrey et al., 2009). Similarly, RCS may nudge companies
to join climate voluntary programs to counteract previous or future reputational
damage caused by RCS.

17 See www.epa.gov/natural-gas-star-program/methane-challenge-program.
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Regulatory climate shaming based on publication of violations could also
prove effective in inducing compliance. Indeed, the conventional wisdom holds
that generally regulatory publication of environmental infringements does not
cause reputational harms in capital markets, meaning that any drop in share
prices tends to reflect no more than the financial penalties incurred by the firm
(Brady et al., 2019; Karpoff, 2012; Karpoff et al., 2005; McGuire et al., 2022).
However, these studies mostly relate to environmental rather than climate
issues, and mainly analyze incidents and market behavior from over a decade
ago, when public sensitivities to environmental issues were weaker.

The potential of shaming to induce firms to react quickly and change their
business practices may also prove especially suitable to tackling climate
change — a problem that companies can arguably easily ignore and neglect for
many more years. While net-zero commitments by states and firms, which
generally relate to substantial reductions in greenhouse gas emission over
a period of five to thirty years, have been described as a “burn now, pay later”
approach, RCS may be considered a “burn now, pay now” strategy. That is, it
can inflict reputational costs on companies for continuing business as usual,
within a time frame that is more suitable to the situation. The relatively low
costs of RCS can also contribute to its rapid implementation, thus providing
a speedy response to an urgent problem.

Importantly, RCS can also serve as an especially suitable reaction to the
indirect contributions of firms to the climate crisis via climate obstruction. This
is not to imply that RCS should be used as a retaliation tool or as punishment
(see Section 1.3). While a full moral argument could be made against the fossil-
fuel industry and other industries, the argument advanced here is more practical
in nature, viewing RS as an enforcement tool that can slow climate change.

Currently, there are large numbers of firms that not only produce emissions,
and/or finance, depend on, or advertise the fossil-fuel industry, but also inten-
sively work to thwart climate regulation and climate action more generally,
including by using manipulative practices such as climate denial and climate
washing (Yadin, forthcoming-b). These climate-obstruction practices seek to
set back climate-change regulation efforts and legitimize a business-as-usual
approach, thereby contributing to the continuance of greenhouse gas emissions
and exacerbating the climate crisis through sophisticated indirect methods.

Generally, climate denial is the rejection of climate-change science based on
opinion, ideology, emotions, or interests (Washington & Cook, 2011). For many
years, large oil and gas companies have been funding research and running
public campaigns to establish and promote climate denial, for their own finan-
cial interests (Michaels, 2020). Beginning in the late 1980s and throughout the
1990s and 2000s, the oil and gas industry utilized various front groups and think
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tanks to formulate climate-denial strategies that would combat any regulatory
endeavors posing a threat to the industry’s bottom line (Freese, 2020). Notably,
leading fossil-fuel corporations formed organizations whose goal was to oppose
policies designed to reduce greenhouse gas emissions and litigate against
environmental regulators, challenging their authority to regulate greenhouse
gases (Frumhoffetal., 2015). Internal documents revealed in recent years prove
that these strategies were being pursued even as companies’ own internal
research pointed very early on to the catastrophic climatic effects of greenhouse
gas emissions (Freese, 2020; Supran & Oreskes, 2021).

The oil and gas industry has also employed lobbyists, media consultants, and
public relations companies to establish its narrative of denial, spread misinfor-
mation, and influence public opinion (Almiron & Xifra, 2020). Common denial
messages focus on denying the scientific evidence of climate change; minimiz-
ing climate-change effects and implications; denying the anthropogenic
(human-caused) origins of climate change, and instead pointing to nature itself
as the cause; arguing that nothing can be done to mitigate climate change; and
arguing that science and technology will solve the problem eventually, so
nothing should be done now (Almiron & Xifra, 2020; Freese, 2020).

Climate-change denial by the oil and gas industry, often described as
a “denial machine,” is considered to have played a major role in setting back
climate-change mitigation efforts (Freese, 2020). It is often compared to the
efforts of the tobacco industry to cover up and actively deny the devastating
impacts of smoking on public health despite evidence to the contrary, including
from those companies’ own data, internal reports, and scientific studies
(Michaels, 2008, 2020; Supran & Oreskes, 2021). It is against this background
that scholars have suggested that climate-denial tactics employed by the fossil-
fuel industry should be considered criminal (Haines & Parker, 2017; Kramer,
2020).

Today, while many oil and gas companies have altered their climate-denial
tactics, moving from attacking the science to employing delaying tactics that
focus on denying the urgency of the situation, and to blame-shifting tactics (e.g.
by arguing that consumers are to blame, for depending so deeply on fossil-fuel
energy), these efforts continue to impede climate action. Meanwhile, litigation
brought against the industry based on climate-denial practices (see Section 4) is
lagging and uncertain, sometimes culminating in the fossil-fuel companies
winning in court, arguably in light of the generally underdeveloped nature of
climate law (Freese, 2020; Yadin, forthcoming-b).

In many respects, RS may function as a uniquely equipped tool to advance
climate regulation goals by fighting manipulative climate-obstruction tactics
(Yadin, forthcoming-b). This is because it harnesses credible information
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sharing by the government to combat corporate disinformation and deception,
while publicly assigning blame and liability to industries and companies that
often deny such blame or seek to shift it elsewhere (to consumers, for example).
Also, RS has the potential to become a highly suitable means for addressing
climate denial because both shaming and denial are communication-based
strategies that address corporate reputations and aim to influence public opin-
ion. While climate denial seeks to harness the public to pressure policymakers
into maintaining fossil-fuel dependence, RCS aims to harness the public to
pressure corporations and policymakers into decreasing our reliance on fossil
fuels.

Regulatory climate shaming can also be highly relevant for addressing the
climate-washing tactics employed by firms. Companies now flaunt unverified
and misleading private climate ratings, assigned by unregulated ESG (envir-
onmental, social, and governance) rating agencies, and publish their own
misleading climate statements, labels, and reports in order to gain public
recognition and improve their reputations (Hsueh, 2020; Li et al., 2022).
Importantly, climate-washing practices are not only misleading but they also
inhibit climate-change mitigation by allowing firms to evade the reputational,
social, and environmental costs of their actions. Regulatory climate shaming
can disseminate reliable information on corporate climate performance, and
specifically on corporate climate-washing practices, rendering it a much less
appealing business strategy. This type of RCS can also protect the personal
autonomy of consumers, investors, and other stakeholders, giving them the
ability to act in accordance with their climate preferences, morals, politics,
and world views, without being manipulated by corporations in the informa-
tional arena.

While not a primary goal, RCS can also help educate the public and the
industry about climate change. It can inform the public on specific aspects of
climate change (Brooks & Ebi, 2021), such as the sources of greenhouse gas
emissions, the effect of those emissions, and the implications of climate change.
More generally, RS mechanisms can send a signal to the general public about
the importance of climate change, as well as to various stakeholders, including
business actors, and strengthen climate change norms. The educational benefits
of RCS schemes may even transcend their functionality in the shaming mech-
anism and encourage people to become more climate-active in various other
different ways.

Regulatory climate-shaming schemes can also influence consumer prefer-
ences and encourage behavioral changes in individuals to create an aggregated
effect of greenhouse gas emission reductions at the end-user level. Thus,
information given at gas stations, on electricity bills, and on airline tickets can
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not only shame companies into direct emission reductions (e.g. by implement-
ing new technologies) but also nudge consumers toward climate-friendly
choices, for example, by scaling back traveling and heating. A related effect
of RCS schemes involves supporting decision-making (without nudging) — for
example, by providing more relevant information to customers considering the
purchase of a large vehicle, in addition to information on costs, performance,
and suitability for specific needs.

Information revealed via RCS schemes also promotes governmental trans-
parency relating to climate action, allowing the public to monitor and criticize
municipal and national policies and activities, pressure policymakers to take
proactive climate action, and become informed voters. It can also indirectly
promote the public right to know regarding corporations that may be respon-
sible for risks such as floods or fires, and for municipality and state expenditure
relating to adaptation measures (such as investment in necessary infrastruc-
tures). Regulatory climate-shaming schemes that are based on the publication of
enforcement actions such as civil penalties can also promote regulatory trans-
parency about sanctioning of firms, and advance legal and regulatory certainty
regarding climate enforcement policies.

Finally, RCS can also help regulatory bodies improve their own public image
and gain greater trust and respect from various stakeholders. Against the failure
of classic regulatory tools to combat climate change (see Section 1.1), RS may
help regulators regain their status in the eyes of the public and appear active,
relevant, and resourceful.

Shaming could therefore prove to be a beneficial, efficient, and effective
regulatory tool in the fight against climate change. Its strong rationales, justifi-
cations, and theoretical background offer regulators an important policy avenue
that should be further developed. Certainly, the use of shaming tactics by
regulators may be regarded a highly controversial practice, incorporating as it
does public condemnation of private business organizations. However, the
severity of the climate crisis and its extreme, wide-ranging implications for
public interests and human rights, combined with the current complex limita-
tions of more conventional climate regulation (see Section 1.1), warrant the
adoption of somewhat unconventional measures such as shaming.

Both parts of this section have shown that shaming could equip regulators
with new capabilities on the climate-change front, by harnessing public
opinion and public action. A deeper look into the practice of naming-and-
shaming policies implemented in related contexts and discussed in both parts
of this section revealed that RCS is in fact not as unconventional as one might
think, as it is currently being successfully used by many public health and
environmental protection policies worldwide. However, the RS approach may
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also pose several specific challenges in the climate-change context that should
be acknowledged and addressed (in addition to the more general challenges
posed by RS discussed in the previous section).

For instance, since climate change is a highly controversial and political issue
(Leiserowitz et al., 2022) — despite the fact that the science is very clear — RS
may backfire. Namely, regulators who engage in shaming may appear to be
politically rather than professionally motivated and lose public credibility.
Some people (and organizations) may even want to defy RS and support shamed
entities, for example, by purchasing their product or investing, and react
aggressively toward the shamers (regulators and public members). Some juris-
dictions may also create counter-lists, shaming companies that intend to with-
draw from fossil fuels (Hagan & Brush, 2022).

This effect is dependent, of course, on cultural, economic, environmental,
and political perceptions, which may vary among jurisdictions. However,
regulators will have to face, sooner rather than later, the implications of
implementing a variety of climate policies that may also result in backlash
from various stakeholders. Furthermore, critiques regarding the potential indir-
ect costs of shaming — such as the loss of jobs in the fossil-fuel industry,
shortages of energy sources, and energy price increases — are also not unique
to shaming and apply equally to various other climate regulation tools that aim
to curb greenhouse gas emission (Choudhury, 2021).

Despite these caveats, climate shaming as a policy tool has a good chance of
gaining public legitimacy and support because of the current context, in which
extreme climate events that cause irreparable harms are increasing in scope and
in frequency and at the same time climate law and regulation are recognized as
extremely insufficient (see Section 1.1). Fung et al. (2007) suggest that infor-
mation-based policies can overcome various political hurdles — including policy
obstruction by industry members and other stakeholders — in times of crisis (e.g.
financial or health crises), when the public is highly aware of the public interest
being harmed. They argue that in cases of disasters or catastrophes, policy-
makers are able to more easily gain public legitimacy for enacting broad
disclosure mandates, as the public recognizes that current laws and regulations
do not appropriately prevent risks and that new tools must therefore be utilized.
Thus, it can be argued that the strong public sentiment regarding the climate
crisis could help overcome various impediments to implementing RCS.

It is true that RCS may result in costs to the government if it becomes the
subject of litigation, rendering such policy less efficient and effective, espe-
cially considering the vast resources of the oil and gas industries and their use of
climate-obstruction tactics. However, it should be much more difficult for
companies to attack RCS for being politically biased, unfair, overly
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burdensome, or uninformed when it is mostly carried out by the companies’
own consumers, investors, customers, and the like. Additionally, such litigation
may harm the reputation of litigating companies, including in the fossil-fuel
industry, which are currently making an effort to (at least) appear to be climate-
conscious, if not climate-friendly (Li et al., 2022). That is, such litigation may
be effective in thwarting climate-shaming regulation, but not necessarily in
pleasing stakeholders such as investors, financers, and consumers, nor in satis-
fying policymakers. A shaming approach may also be generally regarded as
fairer by firms, and thereby reduce corporate climate litigation brought against
regulators. This is because RCS does not forcefully dictate new emission
standards, require the implementation of new technologies, or ban certain
products or business activities, but instead uses nudges, information sharing,
and private enforcement tools to mitigate climate change.

On the other hand, it could also be argued that crowdsourced enforcement
such as shaming is not an appropriate approach in cases of extreme and
immediate danger, as presented by the climate crisis, which call for fierce
governmental intervention. In a similar vein, the costs and responsibilities
entailed in climate enforcement by shaming could be viewed as unfairly shifted
from the government to the public, who function as surrogate regulator, and
from corporations to private individuals. One could also claim that the use of
shaming may induce governments to stop trying to legislate necessary hard-law
command-and-control climate regulation, and unwisely gamble on the success
of soft-law private governance mechanisms.

However, it is important to remember that RCS does keep regulators involved
in initiating, supervising, and managing the process, and so this approach
should be understood as a public—private partnership, rather than a wholly
privatized activity. This public—private enforcement mode can also help over-
come the problem of insufficient regulatory budgets and personnel, which is
prevalent in many regulatory agencies worldwide, especially in environmental
and climate agencies and departments (Konisky & Woods, 2016, 2018). Yet it
should be emphasized that RCS divides the costs and efforts of entrenching and
enforcing climate norms among a large number of people who are willing and
able to participate in the shaming process, without forcing anyone to take part.
In this way, the regulatory task is split into very small portions, which do not
overburden shaming agents but together can add up to substantial regulation in
quantity and quality.

Furthermore, the idea that command-and-control alone can effectively address
the challenges in today’s markets, and specifically global environmental issues,
has long since been abandoned. Soft regulatory tools such as information-based,
voluntary, and consensus-based policies have in many cases proved to be more
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effective (Ayres & Braithwaite, 1992; Baldwin et al., 2012; Gunningham &
Sinclair, 2017). In light of the failure of existing approaches to climate law,
regulation, and governance discussed in Section 1.1, it seems appropriate and
justified to explore new policy avenues such as climate shaming.

Some may also argue that certain industries, and specifically the fossil-fuel
industry, are beyond shaming, or shameless. However, the existence of the
“climate-denial machine” and of climate-washing discussed in this section
indicates that corporations, especially fossil-fuel companies, are sensitive to
their public image. Whether or not this sensitivity is based on nothing more than
concern for the bottom line is less important than the fact that it exists.

Others might argue that specific companies cannot be shamed if entire sectors
are acting with the same lack of regard to climate change. Yet, as companies in,
for example, the automobile industry, the financial sector, or the advertising
industry compete with one another for clients and investors, it is possible to
shame a specific company even when other companies in the same marketplace
share the same practices and avoid adopting climate-friendly policies.
Additionally, entire sectors can be shamed en masse (examples are discussed
in Section 3.1), jeopardizing their current (convenient) regulatory landscape. In
these situations, industry leaders may be inclined to react to regulatory climate-
shaming publications and improve business practices, thereby encouraging
other firms to follow the same path.

Another challenge, generally discussed in Section 2.1, relates to companies
trying to manipulate regulatory climate-shaming schemes, for example, by
making superficial changes in their operations that would improve their ratings,
presented data, scores, or grades but without instituting meaningful overall
greenhouse gas reductions. Indeed, a recent study indicates that firms that
own multiple plants reduce greenhouse gas emissions in plants subject to
mandated disclosure of emissions, while increasing emissions in plants that
are not covered by such disclosure rules (Yang et al., 2021). In this vein,
companies may also join climate programs just to be named and famed, without
fully complying with the terms of the schemes (Prakash & Potoski, 2006). Such
practices may be developed in particular by industries such as oil and gas, as an
extension of their current climate-obstruction practices.

To support the development of effective, well-balanced, sustainable, and
legitimate regulatory climate-shaming schemes that minimize the risks and
challenges discussed in this section and fully utilize shaming’s potential to
mitigate climate change, the next sections will focus on policy design. To that
end, Section 3 will first provide an analysis of extant regulatory climate-
shaming practices in various forms and jurisdictions, and then Section 4 will
suggest ways to adapt and develop this regulatory approach.
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3 Regulatory Climate-Shaming Schemes

This section presents prominent climate-shaming schemes currently being devel-
oped and executed in several jurisdictions. The aim of the section is to illustrate
the different ways in which RCS currently operates and to spotlight its extant
features and mechanisms, in order to form a descriptive theory that will shed light
on appropriate directions for policy design. More specifically, this section pro-
vides a contemporary snapshot and a typology of regulatory climate-shaming
schemes by surveying examples from four different jurisdictions which demon-
strate prominent use of the approach: European Union member states, the United
States, the United Kingdom, and Israel. Examples are given of mechanisms
anchored in laws, directives, rules, regulations, local laws, decrees, notices,
memorandums, and the like (see Appendix A online'® for further details), at
both national and subnational policy levels.

Regulatory climate shaming is a growing practice, with many different types
of schemes beginning to emerge. However, in many of the schemes presently
operating in surveyed jurisdictions, shaming functions as a secondary goal to
the primary goal of the act of publication, which may be educating, supporting
decision-making (informing), warning, protecting the public’s right to know,
promoting legal certainty, nudging individuals, or promoting governmental
transparency (Figure 1). Other, more explicit forms of RCS underscore the
negative aspects of corporate climate performance, using, for example, black-
listing, ranking, scoring, rating, and publication of regulatory violations and
enforcement actions. Generally, in these types of information-sharing schemes
the shaming of firms as a regulatory tool functions more prominently.

Additionally, the climate portion within some shaming schemes is obscure,
embedded in regulatory goals relating to fields such as environmental protection
and CSR. Conversely, other climate-shaming schemes are highly focused on
promoting mitigation of climate change. Several new shaming policies that are
currently being considered by surveyed regulators but have not yet been
formally introduced also include a clear and central climate element.

In addition to the expansion and development of regulatory climate tools
based on negative publications (“shaming”), positive publications (“faming”)
of firms’ climate-related practices are also proliferating. Combined positive and
negative publications on corporate performance relating to climate change are
also evident, for example, via rankings and lists. Notably, surveyed policies tend
to be based on voluntary norms. That is, firms are mostly shamed for underper-
forming in the ethical, moral, social, and environmental sense, rather than for
legal violations. Climate faming focuses on these domains as well.

1 . .
8 www.cambridge.org/yadin_resources.
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The study of these different policies further reveals that, like most RS policies,
RCS practices are usually not officially presented as shaming. Instead, they are
typically framed by policymakers as transparency policies (see Appendix A)."”
In practice, other stakeholders, institutions, and organizations — such as NGOs,
industry actors, researchers, lawyers, scholars, and the media — often highlight the
shaming elements of these policies, either critically or positively.

This section also reveals that information disclosed by surveyed regulators on
corporate climate performance is sometimes structured in a way that shames an
entire industry sector, rather than a particular firm. Shaming tactics also differ in
the sense that some involve publication activities carried out by the companies
themselves (e.g. labeling schemes), while others comprise publication activities
by the regulator (e.g. blacklists). Some recently introduced or updated climate-
shaming schemes are based on new digital capabilities. These sometimes
combine publications by both firms and regulators, such as QR codes stamped
on product labels which refer consumers to regulatory databases.

3.1 Prominent Shaming Schemes in Surveyed Jurisdictions

This section explores prominent climate-shaming schemes in European Union
member states, the United States, the United Kingdom, and Israel, and presents
them according to several different categories. This categorization is not
absolute, and some overlap between categories is possible. Table 1 and
Appendix A”° provide more detail and references.

Publication of Enforcement Actions

Within this mode of shaming, regulators publicize the names of companies that
have breached their climate obligations and were legally sanctioned. For instance,
the UK Environment Agency posts information regarding civil penalties imposed
under all UK climate-change laws and regulations on a governmental website.”'
The Agency’s publication comprises several lists that specify the company name
next to the sum of penalty imposed and provide a description of the infringement.
According to the Agency, these penalties are published for a minimum of twelve
months. The lists are rather short, which can be more shaming than long lists, as
company names stand out more. In fact, one such list published in 2022 comprises
only one company, detailing seven different infringements (thereby increasing the
shaming effect). However, the information is generally very technical in nature,
and is not presented in an easily accessible or communicable form.

www.cambridge.org/yadin_resources.
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21 See note 2.
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Additionally, the Agency publishes lists with company-specific information
on performance and breaches of voluntary climate agreements made between
the Agency and specific firms, including civil penalties imposed. Typically,
such climate agreements in the United Kingdom involve companies agreeing to
reduce carbon emissions in exchange for carbon-tax deductions. The Agency
publicizes information on breaches of these climate agreements, as well as data
relating to targets set in the agreements and whether they were met and total
company emissions. In addition to the potential for shaming specific firms,
emission-reduction commitments in sectors such as food, textiles, wood, steel,
and plastics are also published by the Agency, creating a sectoral shaming effect
for poorly performing sectors. However, these datasets are also not in an
accessible form (presented in detailed tables), and are devoid of context,
explanations, or clear messaging.

Similarly, many European Union member states (and the United Kingdom)
publish the names of companies that have breached their cap-and-trade obliga-
tions under the terms of the European Union Emissions Trading Scheme (EU
ETS) (Fleurke & Verschuuren, 2016; Luna, 2019). Generally, the EU ETS
covers some 10,000 installations, which account for around 40 percent of the
EU’s greenhouse gas emissions (European Commission, n.d.-a). The ETS
directive instructs member states to not only fine but also publish the names
of operators and installations in the power sector, manufacturing industry, and
airline industry which have breached the duty to surrender sufficient allowances
to cover their emissions. However, not all member states have implemented this
publication mechanism, and those that have publish the names of noncompliant
companies in a way that has been criticized in scholarly works as inaccessible
(using short textual data inside reports, posting spreadsheets on agencies’
websites, or issuing publications in official gazettes) and therefore ineffective
(Fleurke & Verschuuren, 2016; Luna, 2019).

Rating, Ranking, Scoring, and Blacklisting

Other forms of shaming are carried out in surveyed jurisdictions via rating,
ranking, scoring, and blacklisting. A prominent example for this type of sham-
ing is the Israeli Ministry of Environmental Protection’s “red list of Israeli
factories,” which annually scores and ranks companies according to environ-
mental performance, also taking into account their participation in voluntary
private and governmental climate programs (Israeli Ministry of Environmental
Protection, n.d.). According to the Ministry’s scoring methodology, companies’
voluntary compliance via climate programs can offset their adverse environ-
mental data and improve their total score. Rankings are posted on the Ministry’s
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website and social media accounts,”” and circulated as press releases. Each
company’s detailed score and data, including participation and nonparticipation
in voluntary climate programs, are also published on the Ministry’s website.

Another example involves the ranking of car models offered for sale or
lease in EU member states. In accordance with Directive 1999/94/EC, a list of
all new car models offered for purchase or lease and their CO, emissions (and
fuel consumption) must be prominently displayed at points of sale. According
to the Directive, car models are to be grouped and listed separately according
to fuel type (e.g. petrol or diesel etc.), and within each fuel type, models should
be ranked in order of increasing CO, emissions, with the model with the
lowest fuel consumption being placed at the top of the list. The text “CO, is the
main greenhouse gas responsible for global warming” must also be displayed
next to the list.

Shaming schemes via rating, ranking, scoring, and blacklisting are also
currently being developed by banking regulators. For instance, due to signifi-
cant noncompliance with climate-risk disclosure rules, the European Central
Bank (ECB) is considering publicly listing banks that engage in climate wash-
ing or that repeatedly fail to fully disclose their climate risks (Arnold, 2022).
Another case in point is that of the Bank of Israel’s Banking Supervision
Department, which plans to publicly grade and rank Israeli banks according
to climate-risk indicators (Ashkenazi, 2021).

Climate Labels

Another method of climate shaming by regulators involves the use of climate
labels. Generally, climate labels can not only educate, inform, and nudge con-
sumers (Brooks & Ebi, 2021; Cohen & Viscusi, 2012) but also induce public
pressure on firms and shame them into improving their business practices and
limiting their products’ carbon footprint (Taufique et al., 2022). Several climate
labeling schemes focus on private transportation and fuel consumption. For
instance, the Swedish Energy Agency requires companies to place labels on fuel
pumps and points of charging in charging and gas stations, displaying company-
specific climate-impact ratings for different fuels (Swedish Energy Agency, 2021).
In accordance with Sweden’s Fuel Ordinance, the label must contain information
regarding the fossil raw materials or renewable raw materials included in the fuel,
related greenhouse gas emissions, and the country of origin of the raw materials.
In another example, EU member states are required to label cars at the point
of sale and in advertisements with details of their carbon emission (and fuel

22 See, for example, Ministry of Environmental Protection (@SvivaMinistry), www.facebook
.com/svivaministry.


https://www.facebook.com/svivaministry
https://www.facebook.com/svivaministry
https://doi.org/10.1017/9781009256230

https://doi.org/10.1017/9781009256230 Published online by Cambridge University Press

Fighting Climate Change through Shaming 51

efficiency), intended not only to inform and nudge consumers but also to
encourage manufacturers to reduce the fuel consumption of new cars. The
labels also include a statement explaining that CO, is the main greenhouse
gas responsible for global warming.

Similarly, tires in EU member states are labeled with a color-coded score on
a scale from A to E, which indicates fuel efficiency (among other qualities), as
part of the EU’s climate policy aiming to reduce greenhouse gas emissions. The
labels also include the supplier’s name at the top of the label and are intended,
among other goals, to encourage manufacturers to innovate, improve their
products, and gain a higher rating (European Commission, n.d.-b).

Similar labeling methods have also been taken up by countries and cities
worldwide in the context of energy ratings for buildings (Taufique et al., 2022).
The general idea of this type of labeling is to encourage contractors to build energy-
efficient buildings and thereby reduce electricity consumption and promote energy
independence. These labeling schemes are currently proliferating and becoming
more visible, digital, and communicative. For instance, the city of New York has
recently mandated building owners to post their energy efficiency rating label near
each building entrance. The New York rating comprises a letter ranging from A to
F, a numerical score ranging from 0 to 100, and a color-coded scale, in which D is
colored red and A is colored green. Building owners are also required to publish,
next to these indicators, the energy rating of the building for the previous two years,
thereby highlighting improvement or regression. The city further posts the rating
and scores of all relevant buildings on its website. For comparison, other surveyed
jurisdictions merely require the publication of the rating to potential residents
(Israeli Ministry of Energy, 2020). The EU Energy Performance of Building
Directive, conversely, requires that energy performance certificates are also
included in advertisements for buildings that are up for sale or rent.

Climate labels have also been enhanced by digital means such as QR codes
and online databases, which allow consumers to search energy efficiency data
on specific companies and products. Notably, the European Product Registry for
Energy Labelling (EPREL) allows users to view energy labels for products such
as white goods, electronic displays, and car tires, by scanning the QR code
featured on the labels.

Other forms of climate labels consist of mandatory messages in companies’
commercial campaigns and at points of sale, which can not only nudge and
educate consumers but also shame industries with heavy-carbon-footprint prod-
ucts. For example, a new regulation from the French Ministry of the Ecological
Transition requires automobile manufacturers to include in their advertising
a message that encourages people to prefer public transport and cycling to
driving, when possible, undermining the marketing message and the public
image of the automobile industry more generally. The message can be one of
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the following three: “For short trips, prefer walking or cycling,” “Think
about carpooling,” or “On a daily basis, take public transport.” In a similar
vein, the municipality of Cambridge, Massachusetts has passed a city ordin-
ance that mandates the clear labeling of all fuel pumps, stating that burning
gasoline, diesel, and ethanol has major consequences for human health and
the environment, including contributing to climate change.

Climate Disclosure in Company Reporting

Other forms of climate shaming can be found in the climate-reporting obliga-
tions for publicly listed firms and financial institutions which are currently being
implemented or developed by financial and energy regulators in all surveyed
jurisdictions. Noticeably, the US SEC recently proposed a new rule that requires
publicly traded companies to issue detailed climate-risk disclosures.”* Under
the proposed new rule, firms will need to disclose their level of reliance on fossil
fuels, their direct and indirect greenhouse gas emissions, and whether they have
a transition plan in place to deal with climate change. This type of climate
disclosure may mandate car manufacturers, for example, to state in their filings
that their reputation and stock price may be harmed due to greenhouse gas
emissions from their vehicles. Generally, climate disclosure in company filings
may shame companies into preparing climate transition plans, fearing public
condemnation and other negative responses from, for example, investors,
consumers, NGOs, and advertisers (Downar et al., 2021; Jouvenot & Krueger,
2019). Similar steps have also been taken by regulators outside of the financial
disclosure landscape. For instance, French electronic communication operators,
such as mobile phone operators and internet service providers, are required to
publish their policies for reducing greenhouse gas emission.

Emission Databases

Regulatory climate shaming is also being pursued via emissions databases, which
can not only inform stakeholders but also utilize companies’ reputational sensi-
tivities to induce emissions reductions (Bauckloh et al., 2023; Tomar, 2022).
A prominent example is the US EPA’s “Facility-Level Information on
GreenHouse gases Tool” (FLIGHT), which enables users to view data in maps,
tables, lists, charts, and graphs for individual facilities, groups of facilities, and
sectors, and to compare emission trends over time.”* FLIGHT generates, for
example, rankings of firms based on their greenhouse gas emissions according to

23 See The Enhancement and Standardization of Climate-Related Disclosures for Investors, 87 FR
21334 (2022).
24 See note 1.
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various search criteria, and provides graphs showing companies’ increasing
emissions over the years.

Climate Naming and Faming

Finally, RCS is also performed by various modes of climate faming, in which
firms are lauded for their climate-related activities — for example, in regulatory
publications, including on regulatory websites. A case in point is the publication
of information on firms that participate in voluntary climate programs operated
by governmental regulators. The EPA, for instance, offers several voluntary
programs for the fossil-fuel industry, such as the Methane Challenge program
(Section 2.2) and the Natural Gas STAR Program (Hsueh, 2020), and publicizes
the names and details of participating companies (including their website
addresses), as well as the details of each company’s voluntary commitments.
The Israeli “red list” also constitutes a form of climate faming, as it publishes
information on firms’ participation in voluntary climate programs. Another
example is a voluntary program for corporations run by Spain’s Ministry for the
Ecological Transition and the Demographic Challenge, which incorporates
a greenhouse gas registry, reduction commitments, and certificates. Faming tactics
are also employed by the Israeli Securities Authority, which recently began publi-
cizing ESG reports submitted voluntarily by publicly traded firms, at the invitation
of the Authority, on a dedicated webpage on its website.”” The Authority also
congratulates on its social media accounts named firms that submit ESG reports.

3.2 Typology of Regulatory Climate-Shaming Schemes

Based on the previous section, Table 1 offers a brief overview of prominent
RCS schemes from surveyed jurisdictions, arranged according to categories
discussed in Section 3.1. The table includes a short policy description for each
example, and an indication of the relevant jurisdiction, the year of commence-
ment (examples in each category are listed from the newest to the oldest),”® the
goals or effects of the publication (other than shaming), the structuring of the
information, the media platforms used for dissemination, the legal framework
of the shaming scheme,”’ and the type of norm that serves as the basis for
shaming (mandatory/voluntary norms). More information on these schemes
can be found in Appendix A online.”

2 www.isa.gov.il/sites/ISAEng/1489/1511/Pages/The-ISA-calls.aspx.

26 Referring to the date on which the legal norm took effect. However, some schemes have not yet
been implemented in practice, pending detailed regulations such as labeling or reporting formats.

27 While most schemes are anchored in explicit legal powers, some are based on a broad interpret-
ation of authority. See also Appendix A at www.cambridge.org/yadin resources.

2 . .
8 www.cambridge.org/yadin_resources.
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Table 1 Regulatory climate-shaming schemes

Legal
framework for

Goals/ Structure of . publication of  Basis of climate
Scheme Effects information Media platform  information norm Scheme type
Year
Publication of Publication of civil 2014 Transparency; Spreadsheet Governmental Agency Mandatory Soft compliance
enforcement legal certainty website regulations shaming
actions
Publication of civil 2012 Transparency; Spreadsheet Governmental Tax regulations Voluntary Soft beyond-
legal certainty website compliance shaming
Publication of fines EU member states 2004 Transparency; Lists, tables, Governmental EU directive Mandatory Soft compliance
imposed for cap- legal certainty spreadsheet websites, shaming
national
registries, official
gazettes
Rating, ranking, Israeli Ministry of 2014 Informing; legal  Top 20, Top 10,  Ministry website, Ministry Mandatory and  Soft compliance/
scoring, certainty; scoring, ranking, social media, regulation voluntary beyond-compliance
blacklisting transparency; league tables, press releases group shaming
warning; public  detailed reports /faming
right to know
EU member states 2001 Nudging; Top 10, ranking ~ Consumer guides, EU directive Voluntary Strong beyond-
informing; point of sale compliance group

educating

shaming/faming
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Climate labels

Adverse
statements in
automobile
advertisements

Climate-impact
ratings

Climate warning
labels

Building energy
ratings

Vehicle carbon
emissions (and
fuel efficiency)
grading

French Ministry of
the Ecological
Transition

Swedish Energy
Agency

Municipality of
Cambridge, MA

City of New York

EU member states

2022

2021

2020

2019

2001

Nudging;
educating

Nudging;
informing;
educating

Nudging;
educating;
informing;
warning; public
right to know

Informing;
nudging; public
right to know;
educating

Nudging;
educating;

informing; public

right to know;
warning

Statements

Graphic labels

Warning labels

Color-coded,
textual, score-
based label

Grading letters,
statements

Company
advertisements

On site (fuel
pumps and
charges in gas
and charging
stations)

On site (fuel
pumps)

On site, NYC
municipal
website

Point of sale,
advertisements

Laws Voluntary

Law and agency Voluntary
regulation

City ordinance  Voluntary
Local law Voluntary
EU directive Voluntary

Strong beyond-
compliance shaming

Strong beyond-
compliance group
shaming/faming

Strong beyond-
compliance shaming

Soft beyond-
compliance shaming

Strong beyond-
compliance shaming
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Table 1 (cont.)

Legal
framework for

Goals/ Structure of publication of  Basis of climate
Scheme Examples Effects information Media platform  information norm Scheme type
Policy Jurisdiction Year
Product energy EU member states 1994- Informing; Color-coded On products, EU regulation  Voluntary Soft beyond-
labels (such as car (labels), educating; grading letters database, QR compliance
tires) and registry 2004- nudging; warning code, shaming/faming
(grading), advertisements
2021-
(database)
Climate disclosure Companies’ UK Department for 2022 Informing Company Company Department Voluntary Soft beyond-
in company climate-related Business, Energy reporting websites regulations compliance
reporting financial and Industrial shaming/faming
disclosures Strategy
Digital companies’ France 2022 Informing; Company TBD Law Voluntary and Soft beyond-
climate policy educating; reporting mandatory compliance/
disclosures nudging compliance
shaming/faming
Emission Publicizing US EPA 2021 Informing; Database Agency website  Notices and Voluntary Strong beyond-
databases information via educating; public (including maps, memorandums compliance group
“Facility-Level right to know graphs, lists, and shaming/faming
Information on charts)
GreenHouse
gases Tool”
(FLIGHT)
Climate naming  Publicizing Israel Securities 2021 Informing List Authority website Ministry of Voluntary Beyond-compliance

and faming

companies’ ESG
reports

Authority

and social media
accounts

Environmental

Protection
regulation

group faming
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Publicizing
information on
firms that joined
voluntary Agency
programs

Publicizing
information on
firms that joined
voluntary private
and regulatory
programs

Carbon footprint
registries

Publication of
sector and
company
performance
relating to
regulatory
climate
agreements

US EPA 2016 Informing
(Methane
Challenge
Program);
1993
(Natural
Gas STAR
Program)
Israeli Ministry of 2014 Informing
Environmental
Protection
Spanish Ministry 2014 Informing;
for the Ecological educating
Transition and
Demographic
Challenge
UK Environment 2012 Legal certainty;

Agency transparency

Lists with search
engines

Ministry reports

Database,
certificates

Spreadsheet

Agency website  Federal Voluntary
regulation

Ministry website Ministry Voluntary
regulation

Agency website  Royal decree Voluntary

Governmental
website

Tax regulations Voluntary

Beyond-compliance
group faming

Beyond-compliance
group faming

Beyond-compliance
group faming

Beyond-compliance

group
faming/shaming
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The table further indicates scheme types, based on the following dimen-
sions: soft or strong shaming; mandatory or voluntary norm that serves as
a basis for the publication, meaning the nature of the climate norm (compli-
ance/beyond-compliance); group shaming; and shaming or faming. The
classification of soft versus strong shaming was based on the prominence
of the shaming element relative to other goals or effects presented in
Figure 1 and accompanying text, like informing or warning. These appear
in the table under goals/effects. Other parameters, including structure of
information and media platform, were also taken into account in this context.
For example, short ranking lists prominently displayed in points of purchase
were considered more shaming than inaccessible Excel files posted on an
agency’s website. The typology also takes into account the level of focus on
climate relative to other issues, such as environment. The more focused they
are on climate, the more the surveyed schemes were regarded as stronger
forms of RCS. All faming schemes are regarded as inherently soft modes of
shaming, and so the soft/strong parameter was only indicated for shaming
schemes.

The classification of compliance/beyond-compliance was created using the
“basis of climate norm.” Generally, the legal framework for shaming schemes
relates to laws, rules, regulations, and the like that relate to the publication of
the shaming information. Conversely, the “basis of climate norm” relates to
the legal status of the specific corporate behavior that is targeted by these
shaming tools. For example, climate labels can be anchored in laws and
regulations that govern their design and set other obligations on companies
subject to labeling requirements; at the same time, they are often based on
a voluntary climate norm in the sense that firms do not have to improve
climate performance or meet a climate-related standard. The behavior that is
targeted by RS in these cases is not a violation of the law. I have referred to
this in the table, under “scheme type,” as either “compliance” (relating to
mandatory base norms) or “beyond-compliance” (relating to voluntary base
norms).

“Group shaming” (or faming) relates to instances in which stakeholders can
easily and immediately compare companies’ performance based on the initial
publication, without having to take any additional action. Posting lists ranking
companies on social media was therefore regarded as group shaming, while
company reports, which are hard to compare, were not. It should also be noted
that group shaming relates to the publication of company-specific information
and not to the shaming of entire sectors.

Based on these dimensions, the following typologies emerge:
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I Soft compliance shaming

I Soft beyond-compliance shaming

I Soft beyond-compliance shaming/faming

I Soft beyond-compliance/compliance shaming/faming

I Soft compliance/beyond-compliance group shaming/faming*
I Beyond-compliance group faming

I Beyond-compliance group faming/shaming

I Strong beyond-compliance shaming

I Strong beyond-compliance group shaming/faming

*Refers to ranking and rating schemes which are based on both mandatory
and voluntary standards and can also shame or fame companies, depending

on companies’ ranking or rating.

Figure 4 A typology of regulatory climate-shaming schemes

It should be noted that classifications such as strong or soft shaming, and
group shaming, are not always definite, and may vary depending on different
design factors. Additionally, some dimensions can be placed on a scale rather
than presented as binary (e.g. highly, moderately, or very mildly shaming). The
typologies presented in Figure 4 are meant to aid in developing a conceptual,
theoretical, and policy-oriented discussion on RCS, rather than establishing
strict categories for their own intrinsic value. Additional typologies can be
developed in theory (see Appendix B),”” or based on more examples from
more jurisdictions.

www.cambridge.org/yadin_resources.
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4 Policy Directions for Regulatory Climate Shaming

Building on the previous sections, this section suggests five main interrelated
directions for designing regulatory climate-shaming policies, namely: using
stronger shaming messages; communicating climate risks; emphasizing corpor-
ate injustices; separating climate shaming from eco-shaming; and making publi-
cations more publicly accessible. Appendix B online’” includes examples of
recommended schemes for RCS, based on the principles developed in this
section.

Discussing the design of RCS policies is especially timely, for several reasons:
first, many regulatory climate-shaming schemes surveyed in Section 3 have been
developed and implemented very recently, mostly in the past year or two (see
Table 1), and many more are currently being considered; second, RCS schemes
that date further back have recently been updated and enhanced with new
features; and third, there is growing public and regulatory awareness of the
urgency and seriousness of climate change, especially in light of newly published
IPCC reports (Bell et al., 2021; Hughes et al., 2020; Leiserowitz et al., 2021a).
These changes also render the limited scholarship on climate information-sharing
tools largely outdated.

Information-Sharing Schemes Should Become More Shaming

One of the most distinctive features of RS is the use of condemning, disapprov-
ing, and criticizing statements that focus on the moral aspects of corporate
activities (see Section 2.1). Accordingly, “shaming” was defined for the purpose
of this Element as an action that intends to inflict reputational harm
(Section 1.3). In the same vein, the discussion of the differences between
various forms of information-sharing policies (in Section 2) underscored that
RS is premised on elements of condemnation, public opinion, and reputational
risks. The related element of inviting relevant stakeholders to also shame
companies or actively respond to the shaming information was also discussed
in Section 2 as integral to the concept of RS. Indeed, “shaming” companies into
better climate performance serves as a central notion of RCS.

However, while some of the climate-shaming examples that were studied in
this Element can be considered forms of “strong shaming,” many others were
categorized as “soft shaming” schemes (Table 1). Section 3 has demonstrated
that strong climate shaming is executed, for example, by rankings, mandatory
announcements in commercials which recommend using the product less, and
mandatory labeling on products which emphasizes the dangers inherent in the

30" www.cambridge.org/yadin_resources.
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product. Soft forms of climate shaming are those that only indirectly shame;
are inaccessible in terms of form or content (e.g. via company reports);
concentrate on faming; focus on goals such as informing and nudging, for
example, consumers; or emphasize issues other than climate. This part of the
section argues that in order to fully realize the potential of RCS to curb climate
change, shaming schemes need to be more direct, judgmental, and critical
toward firms’ contributions to the exacerbation of climate change. In effect, all
following parts in this section, while separate and distinct, also support this
central idea.”’

Research in the fields of environmental and climate disclosure, as well as
RS, underscore the importance of the shaming dimension in informational
policies. For example, Van Erp (2011) demonstrates the failure of disclosure
policies that “name without shame,” and Shimshack (2020) argues that out of
all the more common informational policies, the most consistently effective
environmental disclosure policy is “naming and shaming.” Similarly, scholars
argue that the success of various information-sharing policies derives from
their shaming-like effect — namely, their ability to communicate messages that
drive stakeholders to pressure firms to improve performance and compliance
(Bonetti et al., 2023; Johnson, 2020; Van Erp, 2010). In this vein, Fung and
O’Rourke (2000) argue that while the EPA’s TRI was not initially created with
the aim of leveraging public pressure to drive companies to reduce chemical
releases (via a “shaming” mechanism), this was in effect the main reason for
its success.

More specifically, based on the TRI’s success, Fung and O’Rourke (2000)
have argued that environmental policymakers should develop similar informa-
tional schemes that drive negative attention to companies, thereby enabling
stakeholders to exert pressure on those firms. These and similar studies suggest
that simpler, more explicit shaming messages could be effective in inducing
reactions from stakeholders and motivating corporations to adjust their business
practices. For instance, Fung and O’Rourke (2000) contend that when technical
data posted online by the EPA was presented by the media and environmental
organizations in a more shaming form, for example, blacklists that highlight
health risks posed by the worst offenders, it affected corporate behavior more
significantly.

31 Even if regulators do not frame these practices as shaming, or do not intend for the informa-
tion-sharing practices to act as an enforcement measure (though for most surveyed policies this
does not seem to be the case), my argument in this section should be read as a call for regulators
to develop regulatory climate-shaming tools in accordance with the recommendations put
forward.
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Indeed, RS schemes with a strong shaming component (generally one which
also condemns or criticizes corporate behavior) are being used or have been
implemented with great success in various environmental and public health areas
discussed in this Element. These include OSHA’s policy of shaming noncompli-
ant employers on social media and via press releases, with company-specific
condemnatory statements; the labeling of poorly performing factories with black
stars and excelling factories with gold stars in Indonesia; the top-ten environmen-
tal lists in the Netherlands; and the publication of blacklists based on the TRI.

This approach of using strong shaming schemes to achieve environmental
goals has recently been taking hold in various other forms and jurisdictions as
well. For example, the Israeli Ministry of Environmental Protection began post-
ing on social media, mainly on Facebook, the names of companies that are
infringing on environmental laws and regulations.*”> Noticeably, these posts are
often accompanied with condemnatory statements by the Ministry, specifying the
ways in which the company is endangering the public and the environment, and
underscoring the seriousness of the offenses and infringements. Some posts
emphasize the company’s history of violations and its unsatisfactory approach
to environmental compliance, adding to the moral condemnation inherent in the
message. Some posts also include pictures of the shamed facilities, such as
a natural gas drilling rig or a factory yard filled with hazardous materials.

Another highly shaming environmental approach is taken by the Irish
EPA, which scores and ranks facilities according to environmental compli-
ance and performance, including complaints made against them.* The list is
not only passively published on the agency’s website but also circulated as
a press release, highlighting companies that received the highest number of
complaints or that have not improved their scores over time. Press releases
are typically accompanied with condemnatory regulatory statements, for
example, stating that it is unacceptable that certain industrial and waste sites
caused great distress to those living around them by emitting offensive and
potentially harmful odors, especially during the COVID-19 pandemic.

It is suggested that regulators adopt similar policy directions for climate-
change informational schemes as well. A more shaming approach in the
climate context can also serve stakeholders who are interested in becoming
more active. Recent surveys conducted in the United States and elsewhere
have indicated that the public seeks clear direction from regulators as to which
companies should be “punished” for unsatisfactory climate policies — for
example, via consumer activism (see Sections 1 and 2). This need can be

32 See note 22.
33 See https://www.epa.ie/our-services/compliance—enforcement/whats-happening/national-prior
ity-sites-list.
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better fulfilled by clearer shaming messages that spotlight misbehaving firms
and explain why and how these firms have acted wrongly. A more salient
shaming feature in climate disclosure policies could also drive shaming
targets to improve performance regardless of stakeholders’ actual responses.
This is because businesses tend to have exaggerated expectations regarding
stakeholders’ responses to disclosed negative information, for example, via
energy efficiency labeling (Loewenstein et al., 2014).

One way to make shaming schemes more strongly shaming is to include more
condemning and criticizing messages and statements in publications (the next parts
of this section present other ways to achieve strong shaming). For instance, the
social and environmental license of a firm and the gravity of the harm that it has
caused could play a key role in the shaming message. Such a shaming message
could say, for example, that named and shamed companies are not doing enough to
curb greenhouse gas emissions or are acting in a way that exacerbates climate
change, and that climate change is risking the lives of people. This direction is
further developed in the following parts, which discuss communicating climate
risks and firms’ indirect contribution to climate change via climate obstruction.

A stronger shaming approach also means that shaming schemes need to move
from focusing on informing consumers and investors, to utilizing various
other stakeholders to exert pressure on firms. As detailed in Section 3 and
Appendix A,** many European and American schemes tend to focus on nudging
consumers and investors toward climate-friendly choices and on providing them
with useful information to support decision-making (indicated as “nudging” and
“informing” goals in Table 1 and in Figure 1), rather than on exposing corporate
responsibility for climate change. This approach overlooks the potential to engage
additional relevant stakeholders like employees, NGOs, the media, and business
actors, who were successfully harnessed in other, related areas, such as public health
and environmental protection, using a regulation-by-shaming approach (see
Section 2.1). Recent studies discussed in Section 2.2 further point to the ability of
various stakeholders to take part in the climate-shaming process and drive corporate
action, including suppliers, retailers, consumers, sharcholders, transporters, and
producers. It is therefore recommended that climate-shaming schemes developed
by regulators and legislators are not limited to appealing mainly to consumers and
shareholders.

Relatedly, regulators usually refer to schemes discussed in this Element as
transparency, disclosure, or informational (supporting decision-making)
tools (Appendix A’° and Section 2.1), thereby neglecting to emphasize

34 www.cambridge.org/yadin_resources.

35 www.cambridge.org/yadin_resources.
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and develop the potential of climate shaming as a tool that invites the public to shame
companies into compliance while also strengthening social climate norms. Indeed,
people and policymakers are currently too focused on individual climate responsi-
bility and on making behavioral changes at an individual level, while insufficient
attention is given to the central role of corporations in the climate crisis (Jacquet,
2015). While informing stakeholders is certainly a worthy goal, RCS policies could
achieve more by explicitly and declaredly shaming companies. Although strong
shaming schemes may prove to be more challenging than soft shaming schemes
from legal and political points of view, the circumstances of this grave crisis we are
currently facing may provide policymakers with the required public legitimacy and
support, in line with the targeted transparency theory discussed in this Element.

Informational climate policies could also become more shaming by expand-
ing the current target sectors, which in surveyed jurisdictions are mainly
industrial facilities with high carbon footprint, the automobile industry, and
energy and fuel (see Table 1 and Section 3.1). Regulators should continue
expanding their shaming policies to target diverse industries and communicate
the industries’ responsibility for climate change — in accordance with the
policy directions discussed in Section 3.1, relating to new climate-shaming
schemes currently being considered by diverse regulators in various fields.
Building on theories suggesting that information-sharing policies can be more
effective when the information published is new and surprising (Stephan,
2002), the public may be surprised to learn that many companies in sectors
such as fashion, advertising, finance, and food are also contributing to climate
change, and this new information may make them more willing to exert
pressure.

Another element of increasing shaming (inflicting greater corporate reputa-
tional harm) relates to faming other firms. Generally, it has been suggested that
based on prospect theory, which contends that people are more sensitive to loss
than gain, naming and shaming is a more powerful and effective measure than
naming and faming, in the context of regulation of firms (Bevan & Wilson,
2013). In this vein, scholars have recommended focusing negative attention on
products and companies that create the highest risks — for example, by only
labeling products that have a significant carbon footprint (Cohen & Viscusi,
2012) — and concentrating on the worst environmental performers (Fung &
O’Rourke, 2000). However, faming can still play an important role in RCS
policies.

Studies surveyed in Sections 1 and 2 demonstrated consumers’ willing-
ness to support firms based on their climate policies, in addition to their
willingness to punish nonclimate-friendly firms. Section 2 also discussed
the potential of climate faming for providing firms with the opportunity to
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showecase their ethical behavior and for encouraging institutional isomorph-
ism, citing research in the field of targeted environmental transparency
(Fung et al., 2007). Thus, theoretically, informational climate policies
could become strong shaming schemes by combining shaming and faming
in a single publication, using a group shaming/faming scheme type. For
example, the use of rankings, in which stakeholders can easily compare
high-performing and low-performing companies based on their climate
performance, can further highlight good actors’ achievements by presenting
them next to the worst performers, and also shame bad actors more by
presenting them next to excelling companies.

Such schemes can certainly be based on legal infringements and compliance,
but should focus more on beyond-compliance corporate actions and perform-
ance, which are more relevant in the climate context because climate law and
regulation are generally underdeveloped (Section 1.1). Beyond-compliance
shaming has also been shown to be effective by studies of environmental and
climate disclosure policies discussed in this Element (Section 3). Strong com-
pliance/beyond-compliance group shaming/faming schemes are therefore
a recommended policy direction for climate-change regulation (an example is
provided in Appendix B).*

Schemes such as OSHA’s press releases and social media publications, which
individually condemn infringing firms, may also prove successful in the climate
context. These schemes are arguably more shaming than group shaming
schemes, and studies have shown them to be effective in fields such as occupa-
tional safety. However, the legal infrastructure of occupational safety regulation
is generally much more established than the legal infrastructure of climate-
change regulation, in terms of hard law (command-and-control) — though
occupational safety regulation based on command-and-control is itself often
flawed and limited. By contrast, climate law and regulation is virtually nonex-
istent or highly nascent in some jurisdictions (Section 1.1). Therefore, RCS
schemes based on shaming individual firms (rather than “group shaming”) may
need to be more innovative and to be grounded in soft law and “beyond-
compliance” approaches rather than in legal compliance with mandatory laws
and regulations.

Shaming Schemes Should Explain Climate Risks

In many countries, including the United States, climate change became
a public issue back in the late 1980s (Dessler & Parson, 2019). Since then,
public awareness of climate change has grown steadily (Sections 1 and 2).

3 - .
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However, a great deal of confusion still exists worldwide (Eichhorn et al.,
2020). Indeed, climate change is for most people a more complicated and
intangible topic than environmental or public health issues (Section 1). In
addition, public understanding of climate change is hampered by a great
deal of misinformation and disinformation that result from corporate
climate-obstruction tactics such as climate denial and climate washing
(Section 2.2).

Yet a look at existing regulatory climate-shaming schemes (Section 3)
reveals that, while some schemes do explain the connection between
a company, or its products, and climate change, as well as the meaning of
climate change, others do not. It is thus recommended that climate-shaming
schemes are accompanied by brief, clear, accessible, and communicative
messages, which do not burden potential stakeholders with too much technical
and scientific information (Fung & O’Rourke, 2000; Fung et al., 2007) but
give them sufficient context and understanding to help them effectively carry
out their roles as private enforcers of climate-change norms.

In addition to the importance of communicating understandable information,
the theory of RS maintains that it is easier to shame using new and shocking
information, especially when it relates to grave risks such as those involving
pollution and other environmental hazards (Stephan, 2002). Even when the
information merely reveals that corporate action, like environmental pollution,
creates more risk than was initially understood by stakeholders, it can drive
community members, interest groups, investors, and the media to act (Stephan,
2002). Therefore, in order to become more effective, just, and fair, climate-
shaming schemes need to help people understand the grave risks created by
firms and posed by climate change, as well as the real nature, causes, and
impacts of climate change (Section 1.1).

Given the need to utilize new, risk-related information to grab the public’s
attention (Stephan, 2002), such information should focus on the relative
newness of the knowledge that has been accumulated and established on the
acuteness of climate change and its alarming progression and implications.
Namely, the increasingly alarming picture painted by each new IPCC report —
relating to the continuing rises in the earth’s temperature and the very high risk
posed to mankind and the entire planet — should be utilized in shaming
activities.

The idea is not to intentionally provoke people, but to make shaming
mechanisms more effective by being more understandable and conspicuous.
This policy direction also supports the goal discussed in the previous part, of
making publications more shaming, and is also in line with safeguarding the
public’s right to know and ensuring its ability to make informed choices.
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In addition, communicating climate risks more clearly may help RS schemes
gain more public legitimacy — an important challenge discussed in this
Element. The information relating to climate risks must also be regularly
verified and updated so as to not lose credibility (Shimshack, 2020), thereby
also guarding against some of the risks discussed in Section 2 involving the
image and credibility of shaming regulators. Frequent updates can also reduce
the ability of firms to behave strategically and evade meaningful compliance
with climate norms (see Section 2) by achieving irrelevant or vague standards
(Cohen & Viscusi, 2012).

Of course, the effectiveness of providing more information on climate
risks may be somewhat weaker when considering “informational avoidance”
among stakeholders — the tendency to intentionally ignore fear-inducing or
uncomfortable information (Loewenstein et al., 2014; Reisch et al., 2021;
Sunstein, 2020). The climate crisis evokes adverse feelings of guilt, shame,
anxiety, and fear (Fredericks, 2021), which people may prefer to avoid, and
thus providing more information on the implications and effects of climate
change on their future may exacerbate unpleasant feelings and nudge people
to intentionally disregard such information (Sunstein, 2020). However,
theory also suggests that when information is perceived as important, people
can overcome informational avoidance (Sunstein, 2020). And indeed, most
people in many countries now regard the issue of climate change as highly
important (Section 1.2).

Shaming Schemes Should Explain Companies’ Indirect
Involvement in Climate Change

While currently highly focused on exposing direct corporate involvement in
climate change via emissions (see Section 3 and Table 1), RCS should also
expose companies’ indirect involvement in the climate crisis. As discussed
above, the theory of RS maintains that it is easier to shame using information
that is shocking, new, or creates great surprise relating to the form or extent of
firms’ adverse behavior, especially when it involves grave harms and risks
(Stephan, 2002). In fact, “shock-and-shame cycle” theory suggests that the
greater the shock created by information-based environmental schemes, the
better the chance of the policy motivating people to act. It has also been argued
that corporations suffer substantial reputational losses especially when they
are exposed as lying to, deceiving, and defrauding stakeholders such as
investors, customers, consumers, and suppliers (Karpoff, 2012). Research
further suggests that the motivation to act in response to environmental
pollution data may be especially high when the information revealed appeals


https://doi.org/10.1017/9781009256230

https://doi.org/10.1017/9781009256230 Published online by Cambridge University Press

68 Organizational Response to Climate Change

to people’s sense of injustice (Stephan, 2002). In this vein, the information
used by regulators to climate shame should concentrate on the real extent of
the responsibility of firms for climate change, which may shock stakeholders
and drive them to action by enhancing injustices caused by firms. Specifically,
RCS should expose corporate climate-obstruction tactics discussed in this
Element.

As explored in Section 2.2, climate-obstruction activities were carried out
for decades by the fossil-fuel industry, which for the sake of profit risked the
lives of millions, actively misled policymakers and the public, and lobbied
against climate laws and regulations which could have slowed climate change.
The fossil-fuel industry and other carbon-intensive and supporting industries
are still engaging in climate-denial and climate-washing practices that exacer-
bate climate change (Freese, 2020; Michaels, 2008, 2020; Supran & Oreskes,
2021). Importantly, these corporate actions are deceitful not only toward
regulators and other policymakers but also toward stakeholders, including
investors, consumers, residents, employees, and the public at large, causing
them great injustice.

Indeed, the idea that climate shaming is difficult to implement successfully
because it relates to diffused externalities (Cohen & Viscusi, 2012) and does not
directly affect people in the same way as public safety, health and environmental
pollution (see Section 1.2) seems to be losing traction. A wave of litigation now
being brought against companies, especially in the fossil-fuel sector, usefully
illustrates the specific harms caused to specific stakeholders due to climate
obstruction. These claims allege that companies have misled consumers, invest-
ors, and residents by downplaying the grave implications of climate change and
their own role in causing it (Yadin, forthcoming-b). Indeed, climate obstruction
directly affects various stakeholders.

Specifically, firms’ climate-washing and climate-denial practices directly
manipulate stakeholders, who are denied the ability to autonomously decide
which products to consume and with which companies to work. Such practices
can also inflict “identity harms” on stakeholders like consumers, employees,
and suppliers (Dadush, 2018) — a term referring to the anguish experienced by
those who learn that their efforts to act in ways that match their personal
values have been undermined by corporate deception. Residents are also
affected by corporate climate denial and climate washing, especially in areas
in which costly adaptation efforts which are needed to secure safe living
conditions were not taken in time by cities and states, due to misleading
presentations by the fossil-fuel sector about the safety of its products and
activities. Investors have also been deceived by companies via financial
projections supplied by firms as to their climate risks and their exposure to
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expected climate-related losses. Of course, the public at large, and especially
young people, are already affected and expected to be affected even further in
the coming years by the devastating implications of climate change, which are
further exacerbated by climate obstruction (Section 1.1).

In addition to these direct harms via manipulation, misinformation, and
concealment, climate-obstruction tactics wrong stakeholders because they are
employed by firms specifically in order to silence public activism and suppress
meaningful public discourse relating to energy policies (Yadin, forthcoming-b).
In designing climate-shaming schemes, regulators should therefore make use of
information concerning the intentional deceit inherent in climate obstruction,
and not only of information on direct emissions and regulatory violations of
climate rules and regulations.

Moreover, since the phenomenon of climate obstruction is not common
knowledge (McGreal, 2021), shaming relating to corporate climate obstruction
may prove especially effective by offering important new information to stake-
holders who were previously unaware of the mechanisms and extent of climate
obstruction. While portions of the public are generally familiar with issues such
as greenhouse gas emissions (usually associated with oil and gas companies),
most people are less familiar with companies’ contribution to the delaying and
obstruction of climate mitigation (McGreal, 2021).

Importantly, regulators should focus on condemning behaviors that cor-
porations can change, for instance in areas in which emissions can be
reduced by using available technologies (Cohen & Viscusi, 2012; Delmas
etal., 2010). Practices of climate obstruction are a good basis for shaming in
this respect because they can (and should) always be eliminated.
Additionally, exposing them has a stronger shaming effect, revealing
a fuller picture of firms’ contribution to climate change and exposing
corporate manipulation and injustice toward stakeholders, and can thus
drive action by both firms and stakeholders. This direction could also
enhance the legitimacy of shaming policies by better explaining why sham-
ing is necessary, and strengthen climate-change norms. In summation,
focusing on climate obstruction can serve to enhance shaming policies’
effectiveness, fairness, and legitimacy.

In order to carry out shaming schemes based on companies’ indirect involve-
ment in climate change, regulators could blacklist companies suspected of
circumventing or obstructing climate regulation, being involved in climate
denial, or engaging in climate washing, using a strong beyond-compliance
group shaming scheme type (an example is provided in Appendix B).*” Using
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this scheme type, or closely related schemes (e.g. schemes that do not use group
shaming, or that are based on legal infringements), regulators could expose any
kind of corporate misrepresentation or deceit. This could include publicizing
infringements of climate regulation agreements, as in the UK approach; uncovering
selective, misleading, or incomplete disclosures in companies’ voluntary or man-
datory reports, statements, and labels; and publicizing instances of shirking within
voluntary programs (Taebi & Safari, 2017). An accompanying statement as to the
magnitude and meaning of corporate climate obstruction and to the role that
corporations have played and are still playing in bringing about and exacerbating
this crisis, not only directly but also indirectly, may prove useful in this context.

Similar tactics, focusing on blacklisting companies that are manipulating the
market by circumventing regulatory or ethical requirements, are now being
employed or considered by regulators like the ECB and the FDA (Sections 2.1
and 3.1). Another relevant example is the UK Competition and Markets
Authority (CMA), which plans to name and shame greenwashing fashion
companies (Horton, 2022).

Climate litigation, which in a way is already being harnessed by regulators
who name and shame companies for climate infringements, can also be utilized
in the context of exposing companies’ climate-denial practices. In light of the
general scarcity of climate laws and regulations, climate suits discussed in this
part are usually based on innovative legal doctrines relating to climate denial
(Yadin, forthcoming-b). In these cases, the firms’ formal responses often consist
of more climate-denial arguments (Yadin, forthcoming-b). Regulators can thus
publicize lists of ongoing climate-denial litigation brought against firms,
accompanied by summaries of arguments from both sides, to maximize the
shaming effect of climate litigation (discussed in Section 1.2) and further shame
firms into implementing climate-friendly mitigation and adaptation measures
(and possibly into settling lawsuits).

Climate Shaming Should Be Separated from Eco-Shaming

Examples reviewed in Section 3 show that in some cases, climate-shaming
schemes are integrated within eco-shaming schemes. For example, companies
and products are sometimes scored, ranked, and labeled based on combined
environmental and climate performance (Cohen & Viscusi, 2012; Taufique et al.,
2022). Climate issues do not necessarily take the lead in such integrated policies,
leaving the climate-shaming aspect of the information relatively inconspicuous.
For instance, the Israeli “red list” (Section 3.1) ranks companies based mainly on
their environmental risk and performance, and only marginally on their adoption of
voluntary climate standards.
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Generally, while climate shaming focuses on issues such as greenhouse
gas emissions, and the carbon footprint of products, services, and companies,
eco-shaming focuses on such issues as air, water, and soil pollution, waste
and hazardous material management, and odor nuisance. Importantly, as
explained in Section 1.1, climate change involves much more than just
changes in weather patterns, and it is not simply another environmental
issue, although it is often mistakenly framed and regarded as such (Egan
etal., 2022). Unlike conventional environmental issues, climate change is an
urgent, global problem that poses a real threat to humankind and should
therefore receive appropriate and distinct attention from policymakers.
Shaming schemes in which environmental and climate-related information
are intertwined can not only dilute the climate-shaming message but also
send the wrong signal to stakeholders. Conversely, by forming independent
climate-shaming schemes, regulators can signal the importance of the issue
to firms and stakeholders.

Additionally, mixing environmental and climate-related information may
cause confusion to relevant stakeholders. Research on informational policies
discussed in Section 2 (under frameworks such as RS, disclosure regulation, or
targeted transparency) has stressed the importance of relaying clear messages
and understandable information to the public. Indeed, this principle is also valid
in the environmental and climate context, and concentrating on more than one
issue can create informational overload (Cohen & Viscusi, 2012; Downar et al.,
2021; Fung & O’Rourke, 2000). Of course, RCS that does not accurately and
clearly reflect the company’s level of commitment to climate mitigation will not
be able to effectively harness stakeholders to the shaming process.

From a related perspective, regulatory climate-shaming and eco-shaming
methods should be carried out separately because they relate to different
problems that have different manifestations, and therefore require different
tool designs. For example, stakeholders possess different levels of comprehen-
sion of the causes and impacts of climate change than of corporate activities that
affect environmental protection (see Section 1). Namely, while environmental
noncompliance is often very tangible — manifesting for example, in changes in
odors and visibility, or creating breathing difficulties, in cases of air pollution; or
in changes in the color, texture, and smell of water or soil — the dangers of
climate change are undetectable to human senses. Climate change is also less
immediate in its effects on living creatures than are environmental incidents.
Consider, for example, major oil spills in the ocean, which immediately harm
marine animals. The causes, mechanisms, and impacts of climate change are
harder to detect and understand and are less intuitive, warranting, for example,
the use of explanatory messages discussed in this section.
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Scholarship discussed in Section 2 regarding companies’ tendencies and
abilities to manipulate disclosure schemes to avoid reputational harm, while
also misleading stakeholders (and sometimes regulators), can also be of
relevance here. Mixing environmental and climate data could generate mis-
leading scoring, rating, and labeling in cases where firms are performing well
environmentally but are substantially deficient in cutting their greenhouse gas
emissions, for example. In other words, separating the two issues can help
safeguard against instances of climate washing in which firms that are under-
performing on the climate-change front attain good regulatory scores and
ratings resulting from corporate manipulation and/or creative compliance
(see Section 2.1).

In the same vein, the separation of environmental and climate-related
information can improve the methods for calculating corporate contribution
to climate change (e.g. differentiating between scope 1, 2, and 3 emissions,
which relate to direct and indirect emissions, including from supply chains).
If RCS is developed as a separate, independent tool from regulatory eco-
shaming, it can become more professional, advanced, and accurate. This, in
turn, could also help avoid (even inadvertent) forms of greenwashing,
climate washing, or otherwise misleading statements, grades, or rankings,
which are often a pitfall for implementing disclosure-based policies (see
Section 2.1).

In addition, eco-shaming and climate-shaming tools are legally different: as
discussed in Sections 1.1 and 2.2, by and large, countries have not yet developed
a thick legal basis for climate-related corporate obligations. Conversely, envir-
onmental law and regulation is highly developed in many nations. Therefore, it
is not surprising that many climate-shaming schemes are based on “beyond-
compliance” norms like regulatory agreements and voluntary programs.
Certainly, many countries are currently in the process of legislating climate
laws and regulations (Section 1.1), but these are usually separated from extant
environmental laws, and contain a different set of rules and principles.
Relatedly, the justifications and rationales for environmental regulation, includ-
ing RS, are different from the justifications for climate-change regulation,
including by shaming (see Section 2.2). These differences warrant separate
legal arrangements for regulatory eco-shaming and RCS. It would therefore be
easier and would make more sense to separate these tools for legal purposes.

For example, it has been suggested (Yadin, forthcoming-a) that regulatory
eco-shaming schemes be subject to several administrative safeguards, such as
conducting hearings, giving warnings, producing guidelines, and implementing
privacy procedures (see Section 2.1). These procedural measures aim to ensure
fairness toward shamed firms while balancing environmental regulation
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effectiveness. However, it is plausible that when it comes to emergencies such
as the climate crisis, administrative procedural measures can be less stringent
(Daly, 2021: 78).

Climate-Shaming Schemes Need to Become More Accessible

Some climate-shaming schemes discussed in Section 3 were characterized as
“soft shaming” due to their inaccessibility to relevant stakeholders. For
instance, the UK Environment Agency, which names and shames companies
by publicizing their detailed infringements of climate law and regulation, does
so by means of Excel files located in its website’s inner pages, making the
information not easily accessible to the public. Similarly, many EU member
states publicize cap-and-trade infringements in an inaccessible manner (see
Section 3). Mandatory climate disclosures in companies’ financial reports and
via emissions databases also tend to be less accessible, because they contain
much unprocessed information that requires time, effort, and expertise to parse
and understand.

Research discussed in this Element (Section 2.1) on the effectiveness of
various naming-and-shaming, “targeted disclosure,” and other closely related
instruments has underscored the importance of clear, usable, and accessible
information. Studies have indicated, for example, the importance of designing
clear and short forms of information sharing, rather than publishing all-inclusive
databases with a lot of technical information (Cohen & Viscusi, 2012; Downar
et al., 2021; Fung & O’Rourke, 2000; Van Erp, 2010). Researchers have also
pointed to the importance of shaping and delivering information to stakeholders
in a manner that is not too costly to obtain in terms of time and resources, for
example, by putting up hygiene inspection grades on restaurant windows (Fung
etal., 2007: 55). In the context of climate change, Downar et al. (2021) have noted
that significant greenhouse gas reductions took place only when UK regulators
provided stakeholders with company-specific carbon footprint information via
a searchable emissions database.

Against this background, it is recommended that regulators disseminate
processed and succinct climate-shaming information, rather than relying on
large quantities of inaccessible technical data on greenhouse gas emissions and
climate infringements and making it only passively available to the public on
regulatory websites. As climate-reporting obligations for companies — for
example, via emission databases or company reports — proliferate in various
jurisdictions, regulators should also build on these datasets to publicize shaming
information to the public in a more accessible manner, such as in the form of
top-10 lists.
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In order to increase accessibility to shaming information, regulators should
also utilize various media outlets and new digital capabilities, focusing on social
media, apps, interactive online tools, and infographics, which can actively
publicize and spread information in easy-to-digest formats.

The following recommendations are therefore offered to policymakers
designing, implementing, and adjusting RCS schemes (see Figure 5).

* For example, highlighting various industries that contribute to climate change, or the
practice of corporate climate obstruction.

** Without burdening relevant stakeholders with overly complicated information.

*** For example, via climate denial and climate washing.

**** Such as shirking and infringements relating to regulatory agreements and voluntary
programs.

Figure 5 Policy recommendations
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5 Conclusion

This Element has put forward a descriptive and normative theory for regulatory
climate shaming, arguing that climate shaming is both a desirable and feasible
approach and one already in use and under development in various forms and
jurisdictions worldwide. On a descriptive level, I have surveyed regulatory
laws, rules, regulations, local laws, and governmental information-sharing
practices that facilitate or aim to facilitate mechanisms of climate-shaming
corporations — in EU member states, the United States, the United Kingdom,
and Israel (Section 3). The rich array of RCS tools that emerged from this
review was used to construct a typology of climate-shaming tools. This typ-
ology was based on various tool categories and on dimensions like soft or strong
shaming, the nature of the climate norm, group shaming, and shaming or
faming. Shaming tools discussed in the Element include the publication of
legal sanctions; rating and ranking schemes; the use of labels, registries, and
databases; company disclosure obligations; and positive publications.

On a normative level, the Element has sought to demonstrate that the shaming
of firms by regulators is a necessary and justified approach in the fight against
climate change. Namely, I have argued that RCS is needed in light of the
obvious failures of current national and international climate law, regulation,
and governance, and the gravity of the climate crisis; that the climate crisis is
a suitable topic for regulatory shaming; and that RCS could both enjoy legitim-
acy and prove effective and successful — especially due to the public’s growing
concern and willingness to act, and to the features of the underlying problem of
corporate climate obstruction.

An examination of the research and practice of governmental information-
sharing policies in climate and climate-related fields, such as environmental
and public health regulation, highlighted the advantages and limitations of
shaming as a tool to encourage corporate climate compliance (Section 2).
Indeed, information-based policies are complex and should not be guided by
a simplistic assumption that all forms of disclosure, transparency, nudge, or
naming and shaming are always desired (Ben-Shahar & Schneider, 2014;
Fung et al., 2007; Shimshack, 2020; Sunstein, 2020; Van Erp, 2021).
A careful multidisciplinary analysis of RS studies and environmental policy
scholarship applied to the unique context of the climate crisis was used to
suggest policy directions for RCS as it moves forward (Section 4).

The RCS framework developed in this Element is meant to deal with the
relative sluggishness of climate law and regulation worldwide (Section 1) by
moving from hard to soft law and soft regulation; from legal license to operate
to social license to operate; and from conventional legal sanctioning to arguably
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less conventional reputational sanctioning. Importantly, RS is not intended to
inflict emotional harm, but only to cause reputational and financial harms to
artificial legal entities (such as companies) as a regulatory tool with the regula-
tory purpose of slowing climate change. In this way;, it is meant to pressure firms
into doing the right thing and adopting climate-friendly strategies, for fear of
financial repercussions.

Itis also important to note that RCS is not merely disclosure nor transparency.
Rather, it is a unique regulatory tool that actively targets the attention and
sentiment of the public, and utilizes corporate reputational sensitivities relating
to climate change. It is a sophisticated, modern approach to regulation that, as
I have argued, could provide an effective response to some of the most prob-
lematic aspects of climate-change policy today, including those relating to
climate-denial and climate-washing practices employed by firms. By moving
the regulatory battlefield to more amenable and effective arenas — those of
public opinion, information, and communication — I contended that regulators
have a real chance to achieve faster progress in mitigating climate change and
nudging corporate action.

Though some may find it a provocative or aggressive tool, now is the time to
take climate regulation to the next level and implement RCS. Each new IPCC
report escalates warnings of a catastrophe on a global scale, consistently
pointing to the intensifying urgency of the crisis and the fact that we are
rapidly approaching a point of no return. Meanwhile, the public is becoming
more aware of the climate issue and more willing to take active steps to help
avert or mitigate the crisis. While current public discourse is mostly centered
on how individuals can help slow climate change via small behavioral changes
in their everyday lives, such as flying less or not eating meat, the RS approach
operates on a much greater scale by targeting major industries. As this
Element has explained, RCS does not only target the fossil-fuel industry but
also other related or supporting industries, such as finance, advertisement, and
retail. Importantly, however, it rejects the notion that the fossil-fuel industry is
beyond shaming, by highlighting the great efforts that the industry has
invested in building its climate-denial machine.

Such manipulation of public opinion by the fossil-fuel industry, and other
carbon-intensive or related industries, is still ongoing and is not a thing of the
past. Climate-denial tactics have evolved, and now focus on shifting blame to
consumers and on climate delay, by denying the urgency of the situation.
Climate-washing practices are also emerging in various consumer and financial
contexts. These obstruction tactics are currently a regulatory blind spot (Yadin,
forthcoming-b), as regulators tend to focus on direct contributions to climate
change in the form of greenhouse gas emissions. Yet, climate obstruction plays
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a crucial role in the exacerbation of climate change and should be tackled by
suitable regulatory means.

Certainly, there is a strong moral argument to be made against the climate-
obstruction tactics taken up by the fossil-fuel industry and other industries. This
Element, however, is much more practical in nature, focusing not on moral
blame (or even legal blame), but instead on how corporate reputational sensi-
tivities, combined with the public’s willingness to hold corporations account-
able for their current (rather than their past) actions, can be used to fight climate
change. Thus, the Element presents a practical policy tool, as well as the theory
behind it, for encouraging companies to do better on the climate-change front —
not only to abide by laws, rules, and regulations but also to adopt voluntary
above-compliance norms. While elements of morality are indeed present in the
shaming process, RCS is aimed at making corporations more climate-
accountable and nudging them to improve, rather than just condemning them
for the sake of condemnation, or inflicting punishments or legal remedies such
as compensation.

Where can RCS go from here? This Element aimed to lay the groundwork for
future research into the conceptual, theoretical, and empirical aspects of RCS.
More studies are needed to assess the effectiveness of different policy schemes
across jurisdictions, so as to better understand what makes RCS work and what
does not. From a legal point of view, it can be valuable to construct legal
theories and doctrines that set boundaries for regulatory action and improve
fairness toward shamed entities. From a regulatory perspective, it might be
useful to study the ways in which shaming affects regulatory institutions, their
public image, and their relationships with regulatees, especially compared to
other regulatory tools.

While the Element focused on national and subnational regulators, RCS
could also be directly deployed by international, supranational, and intergov-
ernmental regulatory bodies such as the EU, the UN, and the OECD. This
approach largely falls outside the scope of this project, yet it does warrant
further research and could prove useful, especially because carbon majors and
other multinational firms that contribute to climate change could be shamed by
the larger international community. The architecture of social media also
contributes to the potential of climate shaming by international, supranational,
and intergovernmental bodies by providing a borderless platform for sharing
information and shaming. At a private governance level, private organizations
could also adopt climate-shaming policies to advance responsible climate
norms within professional associations and industry groups.

At national and subnational levels, it should also be remembered that RS is
meant to supplement, and not replace, other regulatory and policy tools.
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The challenge facing regulators worldwide is indeed to find the right combin-
ation of policy, regulatory, and legal tools that will best balance effectiveness
and fairness. Hopefully, shaming methods could help meet this challenge by
harnessing corporate reputation concerns, regulatory communications, and
public activism toward the goal of slowing climate change and securing our
future on this planet.
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