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The full implementation of the Irish Mental Health Act 2001 
brings about the introduction of an altered legal definition 
of mental disorder, mandatory review of involuntary 
detention within a 21-day period and new statutory rules 
regarding the use of seclusion and mechanical means of 
bodily restraint. This legislation came into full effect on 
November 1, 2006. The implications of this for the 
intellectual disability psychiatry sector are profound and the 
full ramifications of these changes will only become fully 
apparent over time. 

This also occurs at a time when we are facing 
unprecedented developments in government mental health 
policy, major changes to postgraduate training in psychiatry, 
difficulty recruiting appropriately skilled staff and increasing 
legal requirements on employers to ensure staff safety. 
Several of these drivers for change may appear at face 
value to be in conflict and a complex balance will be 
required if these changes are to be blended to ultimately 
improve the care provided to clients of our services. 

The current situation 
Mental health services for people with intellectual disabil

ity have grown up outside generic mental health services, are 
not geographically uniform and even where present do not 
provide a continuum of interventions. In general, the only clin
icians who are dedicated to mental health issues are 
psychiatrists with sessional inputs from other professionals. 

There are currently no dedicated multi-disciplinary mental 
health teams and the numbers of all clinicians designated 
solely to mental health issues are below recognised stan
dards. People with intellectual disability presenting with signs 
of mental illness are generally assessed by psychiatrists 
employed by the body that provides residential and voca-
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tional services to that individual. Interventions are generally of 
an outpatient nature and admission to inpatient treatment can 
be hard to achieve. People with intellectual disability who do 
not attend a service and develop mental health problems 
usually cannot access specialists with appropriate training 
and may find accessing mental healthcare of any type diffi
cult. 

Under the previous legislation (Mental Treatment Act 
1945) there were only two facilities in Ireland for inpatient 
treatment (voluntary and involuntary) of psychiatric illness in 
people with intellectual disability. This remains the case. In 
addition, many people with mental health problems and intel
lectual disability are supported in community settings and 
many do not have regular input from a psychiatrist to their 
therapeutic plan. 

Those who would have in the past met the current legal 
criteria for mental disorder have been either treated in the two 
aforementioned intellectual disability centres or in general 
adult psychiatry services which are ill equipped to meet the 
specific needs of people with an intellectual disability. The 
severe and often chronic nature of presentations in people 
with an intellectual disability results in significant 'silting' in 
centres which are located in ID services. This is also 
compounded by the fact that intellectual disability services 
have not traditionally operated specifically as mental health 
services and have lacked the types of admission and 
discharge policies and step down facilities typical of an acute 
mental health treatment centre based in a local generic 
service. 

Requirements of Mental Health Act 2001 
The Report of the Inspector of Mental Health Services 

(Mental Health Commission Annual report 2005) states: 
" The Mental Health Act 2001 recognises 'significant intel

lectual disability' as having the potential to qualify as mental 
disorder under conditions laid out in Part 1 Section 3. The 
presence of 'abnormally aggressive or seriously irresponsi
ble conduct' is part of the definition that must be 
fulfilled... persons who fulfil the criteria for having a mental 
disorder under the Act and who are incapable of giving 
informed consent to treatment, must receive that treatment 
under the protection of the Mental Health Act 2001 and in 
a unit approved under the Act. To provide such treatment in 
the absence of informed consent will be illegal." 

These comments bring into sharp focus the dramatic effect 
the Mental Health Act may have on intellectual disability 
psychiatry. The key points may be summarised as follows: 
• Those clients with an intellectual disability who meet the 
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criteria for mental disorder either due to 'mental illness' or 
'significant intellectual disability' should receive treatment in 
an approved centre 

• Part 5 (62) of the Act defines an (approved) 'centre' as: "a 
hospital or other inpatient facility for the care and treatment 
of persons suffering from mental illness or mental disorder" 

• The term 'mental disorder' as defined in Section 3 of the Act 
essentially describes the test to be applied when deciding 
if involuntary admission is justified. The main criteria are: an 
immediate and serious risk of harm to the client or others or 
conditions of both necessity (risk of deterioration without 
treatment/treatment required that otherwise will not be 
received) and benefit (of treatment) 

• The above statement also raises the issue of how clients 
without decision-making capacity who require treatment 
should be protected. Those who to date have been treated 
as passively acquiescent may require involuntary admission 
in order to be afforded the protection of the Mental Health 
Act. 

Seclusion and restraint 
Following a consultation process, the Mental Health 

Commission has published Rules governing the use of 
seclusion and mechanical means of bodily restraint. These 
rules are legally binding and it is a criminal offence to contra
vene them. 

The overriding principle for the use of seclusion and 
restraint is the best interest of the patient and that such prac
tices should only be employed when all alternatives are 
exhausted. 

Seclusion as defined in Part 1 of the rules is as follows: 
"the placing or leaving of a person in any room alone, at any 
time, day or night, with the exit door locked or fastened or 
held in such a way as to prevent the person from leaving". 

Mechanical means of bodily restraint are defined in Part 3 
as: "The use of devices or bodily garments for the purpose of 
preventing or limiting the free movement of the patient's 
body". 

It is also made clear that seclusion should only take place 
in a designated seclusion room. As these rules only apply to 
approved treatment centres, as defined in the Mental Health 
Act 2001, urgent guidance is required with respect to best 
practice outside the setting of the approved centre. 

The issue of physical restraint is also covered by the 000*6 
of Practice on the Use of Physical Restraint in Approved 
Centres. Physical restraint is defined in Part 1 as: "the use of 
physical force (by one or more persons) for the purpose of 
preventing the free movement of a resident's body". The 
Code of Practice does not constitute legally binding rules but 
the imperative of best practice compels its application. 

The procedures outlined in the Rules and Code of Practice 
regarding the initiation and renewal of both seclusion and 
restraint orders are difficult to achieve within the current intel
lectual disability services. This is on account of current levels 
of medical staffing which make it difficult to provide a medical 
practitioner for examination of patients within the prescribed 
timeframe. 

Potential implications of the new legislation 
Those clients who have an intellectual disability and meet 

the criteria for mental disorder should be treated within an 

approved centre. This means that the number of approved 
centres for persons with an intellectual disability will have to 
be greatly expanded. If this does not occur greater demands 
may be placed upon the resources of general adult psychia
try services. 

In reading the intentions behind the Act (Reference Guide 
to the Mental Health Act 2001: Mental Health Commission) 
it is obvious that the well being of the individual is paramount, 
however, a significant expansion of 'approved centres', in the 
absence of community based mental health services, would 
indicate a reversal of the trend towards deinstitutionalisation 
and goes against the normalisation and inclusion policies 
outlined in the 1990 government policy document Needs 
and Abilities. 

Within the population of persons with an intellectual 
disability who meet the legal definition of mental disorder 
there are clinical subpopulations with different needs. 

There are those whose primary presentation is with 'mental 
illness' rather than 'significant intellectual disability' who are 
more likely to progress steadily to discharge. Those with 
intractable and severe problem behaviours are more likely to 
require a prolonged residential treatment setting and this 
issue will influence the models of inpatient facility which are 
employed. 

Those centres in which practices are employed which meet 
the definition of seclusion and restraint will have to be either 
redeveloped as approved centres, or such practices may 
have to cease therein. 

Protecting those without capacity 
There is no denying that those who do not have decision 

making capacity need to be protected but is involuntary 
admission under the Mental Health act 2001 the appropriate 
solution? 

The 'Bournewood case' in the UK has highlighted the legal 
dilemmas surrounding the admission and treatment of 
mentally incapacitated individuals who cannot give consent 
to treatment. 

The legal no mans land which such individuals inhabit was 
given shortlived legitimacy in the UK when the House of 
Lords ruled that the man at the centre of the Bournewood 
case was 'non-voluntary' and did not require to be sectioned 
under Mental Health Law. No such legal finding has occurred 
in Ireland and clinicians work in a context of great uncertainty 
whilst employing the common law doctrine of necessity. 

A 2004 ruling by the European Court of Human Rights on 
the same case concluded that HL was deprived of his liberty 
contrary to article 5(1) of the European Convention on 
Human Rights because his admission was not "in accor
dance with a procedure prescribed by law" and was contrary 
to article 5(4) because he was unable to "to take proceed
ings by which the lawfulness of his detention shall be 
decided speedily by a court". 

In March 2005 the UK Department of Health published a 
consultation document addressing this issue. This document 
states the need for safeguards for "those incapacitated 
patients who are not subject to mental health legislation, but 
whose treatment nonetheless involves a deprivation of 
liberty". 

Several solutions are put forward: these essentially boil 
down to either the use of extended powers of the Mental 
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'^determining remission from depression, 
patients consider a return to one's usual, 
normal self as very important.1 

*43% of patients on Cymbalta 60mg> starting and maintenance 
dose, reached remission by week 9, as measured by HAM-D 2 
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Health Act 1983 or the development of an approach entitled 
'protective care' which would be developed in accordance 
with the principles and procedures of what is now the English 
Mental Capacity Act 2005. This Act has provided for the 
establishment of lasting powers of attorney, independent 
mental capacity advocates and the establishment of a Court 
of Protection for the mentally incapacitated. 

In 2005 the Irish Law Reform Commission published a 
Consultation Paper on Vulnerable Adults and The Law: 
Capacity. This document recommended the introduction of 
mental capacity legislation in Ireland. The publication of a 
private members Bill in 2007 (Mental Capacity and Guardian
ship Bill 2007) is a welcome development. This Bill seeks to 
provide for substitute decision making on behalf of adult 
persons who lack capacity in certain circumstances and to 
establish a Guardianship Board which which may appoint 
Personal Guardians to assist with property, financial matters 
and the welfare of adult persons who lack capacity. The Bill 
also provides for the establishment of an Office of the Public 
Guardian. 

However we still face a dilemma. Should we protect those 
without capacity in the short term with the existing Mental 
Health Act 2001, while we wait for capacity legislation to be 
enacted? 

A vision for change: the right policy at the right time? 
The report of the Expert Group on Mental Health Policy 

sets out a vision for the development of community mental 
health teams for adults with intellectual disability. 

Two catchment area based multidisciplinary teams are to 
be established for adults within each 300,000 of population. 
The HSE has adopted such a model and plans to build on 
capacity within existing services. A mapping exercise is now 
under way and potential sites for approved centres and 
community service hubs are being examined. An unprece
dented opportunity now exists to develop quality mental 
health services for persons with an intellectual disability. This 
promised national service development also provides an 
opportunity to address the infrastructural developments 
needed to meet the standards of care set out in the Mental 

Health Act 2001. We look forward to progress in this area in 
2007. 

Conclusion 
The Mental Health Act 2001 is now in force. This legisla

tion will have a significant impact on services for people with 
intellectual disability. 

The drive to ensure supervision of treatment and account
ability seems to point to 'approved centres' as the only 
existing safe place to deliver treatment to those who lack 
capacity. However, a legal framework is now being developed 
to address issues of incapacity without recourse to mental 
health law. 

As currently interpreted the Mental Health Act 2001 will 
lead to a need for increased mental health team staffing in 
the specialty. This is to be welcomed, as are the aspirations 
in the national policy document for community based 
specialty teams to treat and support people with mental 
illness and intellectual disability. 
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