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Secrecy 

On July 2,1980, the United States 
Supreme Court, by a vote of 7 to 1, took 
a long step forward in assuring that 
trials in the United States would re- 
main open to the public and the press. 
In Richmond Newspapers v. Virginia,’ 
the Court held that pubtic access to 
criminal trials is protected by the First 
and Fourteenth Amendments to the 
US. Constitution, and, in dicta, the 
Court suggested that these protections 
extend to civil trials as well. In doing 
so, the Court drew upon English and 
American statements of commitment to 
open government going back several 
centuries. Among them was the follow- 
ing by Jeremy Bentham: 

Without publicity, all other checks 
are insufficient: in comparison of 
publicity, all other checks are of 
small account. Recordation, appeal, 
whatever other institutions might 
present themselves in the character 
of checks, would be found to oper- 
ate rather as  cloaks than checks; as  
cloaks in reality, as checks only in 
appearance.’ 
On May 29,1980, the Common- 

wealth of Massachusetts took a long 
step backward from principles of open 
government when its Governor signed 
legislation that dropped a cloak of abso- 
lute secrecy over the ongoing opera- 
tions of the Commonwealth’s Board of 
Registration in Medicine.‘ Entitled An 
Act Facilitating the Conduct of Inves- 
tigations by the Board of Registration 
in Medicine, the legislation was pro- 
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posed by the Massachusetts Medical 
Society and opposed by a majority of 
the current membership of the very 
Board whose investigations it was 
supposed to facilitate. Its effect is to 
exempt the Board from the require- 
ments of a number of statutes that still 
govern the operations of every other 
board of registration and licensing in 
the Commonwealth. These older stat- 
utes establish a presumption of open- 
ness regarding all facts that come be- 
fore such public agen~ ies ,~  allowing 
confidentiality to be imposed only 
under special circumstances - includ- 
ing those where disclosure may ”con- 
stitute an unwarranted invasion of per- 
sonal privacy.”l The new statute 
makes facts and proceedings before the 
Board of Registration in Medicine con- 
fidential under a / /  circumstances until 
“the board has by dismissal, adjudica- 
tion, or other final action disposed of 
the matter under investigation.” In one 
recent case, such final action did not 
come until some two and one-half years 
after the Board took jurisdiction. 

When examined closely, the argu- 
ments given for the confidentiality 
legislation simply do not justify it. 
Even the Massachusetts Medical Soci- 
ety admits that the ultimate enactment 
goes beyond the needs of the problem 
that gave it impetus. For several years, 
the Board had attempted to persuade 
the Society to share with it information 
that the Society regularly obtained 
through its internal, private discipli- 
nary proceedings. Both organizations 
agreed that this would facilitate over- 
sight of the medical profession. The 
Society, however, was afraid that the 
confidentiality of its proceedings would 
be compromised and it was unwilling to 

share its information unless the Board 
could keep it confidential until the So- 
ciety was ready to refer the matter to 
the Board for further action. As the law 
stood, the Board could not guarantee 
such protection. However, the simple 
remedy for that situation would have 
been a statute that merely empowered 
the Board to preserve confidentiality as 
to such information until such time as 
the Society formally referred the matter 
to the Board. The statute actually 
passed performs a radical mastectomy 
where what was called for was the re- 
moval of a cyst. 

In favor of the legislation as  passed, 
the Massachusetts Medical Society ar- 
gues that it is needed to protect physi- 
cians from unfavorable publicity that 
might be generated by frivolous com- 
plaints filed with the Board by patients. 
It further suggests that physicians are 
asking for only the same special treat- 
ment which the Commonwealth al- 
ready accords lawyers. But, protection 
from frivolous complaints could have 
been afforded by merely making such 
complaints confidential unless and 
until the Boards Complaint Committee 
decides to recommend the issuance of 
an order to show cause. This, in fact, 
was the position taken by a majority of 
the present members of the Board. 
Moreover, the special treatment now 
accorded physicians goes well beyond 
that which lawyers receive. It is true 
that proceedings against lawyers before 
the Commonwealth’s Board of Bar 
Overseers are almost completely con- 
fidential.’ However, at this level the 
only action that can be taken against a 
lawyer is either an informal admonition 
or a private reprimand. Further sanc- 
tions, including loss of license to prac- 
tice. can be obtained only through a 
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court proceeding which is entirely pub- 
lic in nature. Analogous to the Board of  
Bar Overseers is the Massachusetts 
Medical Society which can impose rep- 
rimand, censure, or expulsion in abso- 
lute secrecy. The proceeding before the 
Board of Registration in Medicine for 
further sanctions up to loss of license to 
practice is analogous to the court pro- 
ceeding against the accused attorney. 
However, the court proceeding against 
the attorney does not enjoy the secrecy 
now afforded to the Board proceeding 
against a physician. 

Finally, and more fundamentally, 
the demand by professionals, be they 
physicians or lawyers, for favored 
treatment of this sort is unfair, undem- 
ocratic, and ultimately, self-defeating. 
No other citizen enjoys such protection 
from public embarrassment. What 
makes physicians and lawyers so sensi- 
tive in nature that they can justify dis- 
crimination of this sort in their favor? 
Can they expect the rest of society to 
recognize them, in effect, as an Ameri- 
can aristocracy, accorded special 
privileges reflecting the special respon- 
sibilities ofnoblesse oblige? Among 
other things, society in general no 
longer believes that professionals are 
motivated only by a desire for public 
service or that they stand ready to 
police their own in order to prevent 
abuse of the public trust. Placing a 
cloak over ongoing professional disci- 
plinary proceedings is likely only to 
undermine that trust even further. As 
the Supreme Court said in Richmond 
Newspapers, “People in an open soci- 
ety do not demand infallibility from 
their institutions, but it is difficult for 
them to accept what they are prohibited 
from observing.”* The natural reaction 
to increased professional secrecy is to 
wonder: What are they hiding and why 
do they feel they need to hide it? 

To its credit, a majority of the pres- 
ent Board of  Registration in Medicine 
believes it has nothing to hide and is in 
the process of introducing legislation 
that would undo much of the secrecy 
that has been forced upon it. Preferable 
even to that is a bill which has already 
been introduced by a number of legis- 
lators for the pupose of completely 
undoing what was mistakenly done this 
year. The confidentiality legislation of 
1980 should be completely repealed. It 
has no place in an open society. The 
Massachusetts Medical Society should 
admit its mistake and join in the move 
for repeal. 

Editor’s Note: Printed below is a ler- 
terfrom Frank E. Bixby, M.D.,  the 
President of the Massachusetts Medi- 
cal Society, to the Editor of the Boston 
Globe. The letter was published on July 
20,1980. The References to Professor 
BaronS editorial follow this letter. 

To the Editor: 
On Monday, June 23, the Globe car- 

ried a lead article entitled “Massachu- 
setts makes complaints against doctors 
a secret.’’ On Wednesday, June 25, the 
Globe carried a lead editorial entitled 
“Too much secrecy for doctors.” Un- 
fortunately, these articles have se- 
riously distorted both the intent of the 
Massachusetts Medical Society in s u p  
porting the recent legislation regarding 
the Board of Registration in Medicine 
as well as the real effects this law will 
have. 

The Medical Society sponsored 
the legislation to facilitate the flow of 
legitimate complaints to the Board, not 
only from its members, but from the 
citizenry at large. The law gives legal 
immunity from civil suits to anyone 
who reports a complaint to the Board, 
as the Globe did point out. The Society 
has sponsored such a bill for the last 
three consecutive years in an effort to 
create an environment such that people 
would not be reluctant to file com- 
plaints through fear of a resultant civil 
suit by the accused physician. 

While desiring to facilitate filings 
with the Board, the Society also de- 
sired to protect both doctors and the 
public from premature disclosure of 
pending complaints. Given that any 
citizen is now free, with immunity, to 
complain to the Board, it is entirely 
possible that some complaints with no 
merit will be filed. It seems fair to pro- 
tect the potentially innocent until the 
Board has at least had an opportunity 
to consider the merits of the case. 
Then, of course, the information 
should and will be made public, as 
provided in the law. 

The fears expressed in the Globe 
and other local papers that disclosure 
will not be made by the Board ifthey 
settle a proceeding on a “perpetually 
continued” or “probationary” basis 
appears to us to be both a misreading of 
the law and a conclusion based on an 
erroneous assumption. The law states 
“investigative records or information 
of the Board shall not be kept confiden- 
tial after the Board has by dismissal, 
adjudication or other final action dis- 

posed of the matter under investigation 
. . .” This language appears to us to 
render public virtually any action taken 
by the Board regarding a pending case, 
and we have been so advised by our 
legal counsel. Thus, any such settle- 
ment as the Globe suggests might be 
kept secret we believe would in itself be 
a disposition of the case, and so would 
open that case to public disclosure. On 
the second point, we believe that to 
,keep actions “secret” would require 
the active intent on the part of the 
Board to do so, a hwhly unlikely as- 
sumption. It is hard to imagine all 
members, including the two consumer 
members, conspiring to stretch the law 
in such manner as to allow its activities 
to be disguised. 

It is important to note that the con- 
fidentiality section of the new law also 
protects the person filing the com- 
plaint, which previously was not the 
case. 

With respect to the editorial 
comment that the legislation was 
“whisked“ through the legislature, the 
bills were filed on December 5,1979; 
heard publicly before the Committee on 
Health Care on February 13,1980; con- 
sidered by the legislature over the next 
three months; passed; and signed into 
law by the Governor on May 29,1980. 
Certainly, everyone had plenty of time 
to evaluate the merits of the legislation. 

In summary, the Society believes 
that the law: 1) facilitates the Board’s 
receipt of complaints; 2) protects the 
potentially innocent until the Board has 
considered the facts; and 3) guarantees 
full public disclosure after the Board 
has taken whatever action it deems ap- 
propriate. We believe the law is very 
much in the public interest. 

Frank E. Bixby, M.D. 
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