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Litigious Patients and Their 
Privacy Rights 

Dear Editors: 
I have now read Mr. Cargill's col- 

umn in the February issue, The Impor- 
tance of Patient Privacy, several 
times. Each time, I am reminded of 
the phrase from Alice in Wonderland, 
things are getting "curiouser and curi- 
ouser." It seems to me that Mr. Cargill 
has got his arguments backwards. 

First, he argues that a decreased in- 
terest in the patient's 'legal history" 
may result in decreased exposure to 
medical malpractice liability. The 
problem with that assertion is that the 
service he is complaining about is 
new, therefore the previous level of 
interest was zero. Not using the serv- 
ice now cannot decrease the inci- 
dence of malpractice litigation, be- 
cause it was not used beforehand. A 
corollary to this observation is that 
since the service was not previously 
available, it could not have played 
much of an etiological role in the 
problem of medical malpractice as we 
know it today. 

Mr. Cargill's second and most egre- 
gious argument is that "just as the 
'service' which warns physicians of li- 
tigious patients invades the patient's 
privacy, so does the physician who 
gives out medical information without 
obtaining permission." I believe there 
is agreement concerning the second 
proposition-the unauthorized disclo- 
sure of medical information is a viola- 
tion of patient privacy. However, the 
first proposition, providing physicians 
with their patients' litigation history, 
is the one to be proved. Yet, it shouId 
be plain that Mr. Cargill was trying to 
prove the second proposition by as- 
suming the truth of the first. 

Third, he converts the word "pri- 
vacy" to a virtual meaningless collec- 
tion of alphabets to assert that gather. 
ing information on civil plaintiffs 
from public records invades the liti- 
gant's privacy. Gathering information 
from the public record is simply not 
the same as disclosing private medi- 
cal information. 

Fourth, even if such information is 
private, it seems to me that Mr. Car- 
gill has jumped to the conclusion that 
a physician's having this information 

works to the detriment of the patient. 
He has not presented one fact to sup- 
port this notion. 1 do not provide any 
evidence to the contrary. However, 
when previously practicing as a sur- 
geon, I learned one principle about 
taking care of patients that may be ap- 
plicable to this point: learn all that 
you can about the patient, including 
his or her psychological and social in- 
teractions so that you may better care 
for him or her. Of course, since the 
physician is already the repository of 
private information, there does not 
seem to be much difference in having 
more of such information. 

Finally, who is to say at this time 
that, assuming that the physician ob- 
tains the disputed information for the 
basest of motives, he or she would 
not be far more careful with the ther- 
apy of litigious patients to their bene- 
fit than otherwise? 

Eugene Dong, M.D., J.D. 
Associate Professor 
Stanford University School of 
Medicine 
Stanford, California 

Mr. Cargill responds: 
I am less concerned with the impact 
of a particular information service 
upon the incidence of malpractice lia- 
bility, than I am with the principles of 
patients' privacy. Although the infor- 
mation is public in nature, its collec- 
tion and its transmission perpetuate 
and d o  not prevent an adversarial re- 
lationship between physican and 
patient. 

that a physician should learn all that 
he or she can about a patient. How- 
ever, this information should be gath- 
ered with the goal of helping the pa- 
tient, not the doctor. The information 
at issue here is not of the type which 
indicates anything relating to diagno- 
sis or treatment. It is collected solely 
for the continued health of the physi- 
cian. 

I must agree with Dr. Dong's last 
point, which is one which had not oc- 
curred to me. If physicians would be 
more careful treating these patients, 
perhaps they should be privy to such 
information. Furthermore, perhaps we 
should all try to get our names on that 
list. 

I cannot argue with the proposition 
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