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Horizontal Directors Revisited

Yaron Nili

9.1 INTRODUCTION

In this article, prepared for a special JCLE symposium, I revisit my initial findings
regarding the prevalence of ‘horizontal directors’ in the United States.' ‘Horizontal
directors’ serve on the board of multiple companies operating within the same
industry. I have previously spotlighted the prevalence of horizontal directors in the
US, despite a prima facie prohibition on director service among competitors.

Despite that spotlight and increasing attention to common ownership and to
director interlocks, this Article explores six additional data years to further demon-
strate the prevalence of horizontal directors as recently as the end of 2019.

In fact, in this project, the original dataset has been enhanced with bookend data
from 2007 to 2009 and 2017 to 2019 for the director-level analysis. These expanded
data confirm the rise of horizontal directors previously discussed and highlight their
continued prevalence even against a backdrop of increased attention to the effects
of common ownership and directors” interlocks.

Horizontal directors are significant because they stand at a unique intersection of
antitrust law and corporate governance. They offer many legitimate governance and
operational benefits to companies and shareholders but at the same time pose sig-
nificant concerns both to the governance of the corporation and to antitrust policy.
Despite that significance, horizontal directors have yet to receive the proper atten-
tion from regulators, stock exchanges, and investors.

This lack of attention to the horizontal aspect of director interlocks is particularly
surprising for two reasons. First, existing US antitrust regulation specifically prohibits
directors from serving on the boards of two competitors, so sharing a director across
companies in the same industry may violate these laws. Second, antitrust law has re-
emerged in recent years® commanding increased attention to market concentration

Yaron Nili, Horizontal Directors, 114 N.W. L. REV. 1179 (2020).

See infra section 9.4.1.

3 See generally, e.g. Herbert Hovenkamp, Whatever Did Happen to the Antitrust Movement?, 94
NoTre DAME L. Rev. 583 (2018); John B. Kirkwood & Robert H. Lande, The Fundamental Goal
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and consumer welfare (specifically in merger decisions* and ‘horizontal share-
holding™> by institutional investors). This emerging literature has sparked a vivid
academic and public debate regarding the effects of shareholder concentration on
antitrust policy.® Specifically, scholars have raised concerns regarding the incentives
of companies to compete where major institutional shareholders hold large equity
positions in all competitors. While market concentration by large investors has been
widely acknowledged, a vivid debate has ensued on whether such concentration
materialises in ways that promote anticompetitive behaviour.” As a by-product of
this debate, recent focus has been directed to the question of which channels com-
mon owners use to effect anticompetitive behaviour.

For instance, one channel prominently discussed in recent years is executive
compensation. Some suggest that common owners may either actively discourage

of Antitrust: Protecting Consumers, Not Increasing Efficiency, 84 NoTRE DaME L. REV. 191 (2008);
Barak Y. Orbach, The Antitrust Consumer Welfare Paradox, 7 J. Comp. L. & EcoN. 133 (2010);
Sean P. Sullivan, What Structural Presumption?: Reuniting Evidence and Economics on the Role of
Market Concentration in Horizontal Merger Analysis, 42 ]. CORP. L. 403 (2016); Samuel N. Weinstein,
When Systemic Risk Meets Antitrust: Dodd-Frank’s Impact on Competitive Markets in the Wake of an
Economic Crisis, 21 STAN. J. L. Bus. & FIN. 286 (20106).

4 See generally Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure, and
Burdens of Proof, 127 YALE L.J. 1996, 201718 (2018) (‘In practice, merger policy has sought to pro-
mote competition by applying the consumer welfare standard, under which a merger is judged to be
anticompetitive if it disrupts the competitive process and harms trading parties on the other side of
the market’); D. Daniel Sokol, Antitrust, Institutions, and Merger Control, 17 GEo. MasoN L. Rev.
1055 (2010) (analysing antitrust institutions); D. Daniel Sokol & James A. Fishkin, Antitrust Merger
Efficiencies in the Shadow of the Law, 64 VAND. L. REV. EN BANC 45 (2011) (providing an overview
of antitrust merger practice).

5 Einer Elhauge, Horizontal Shareholding, 129 HarvV. L. REV. 1267, 1267 (2010) (defining horizontal
shareholding as ‘when a common set of investors own significant shares in corporations that are hori-
zontal competitors in a product market’).

©  See id.; Fiona Scott Morton & Herbert Hovenkamp, Horizontal Shareholding and Antitrust Policy,
127 YALE L. J. 2026 (2018); Edward B. Rock & Daniel L. Rubinfeld, Defusing the Antitrust Threat
to Institutional Investor Involvement in Corporate Governance (NYU Sch. of Law, Law & Econ.
Research Paper Series, Working Paper No. 17-05, 2017), https:/papers.ssrn.com/a=2925855 [https:/
perma.cc/ULZ2-EEH]]; José Azar et al., Anticompetitive Effects of Common Ownership, 73 J. FIN.
1513 (2018); Miguel Antén et al., Common Ownership, Competition, and Top Management Incentives
(Fin. Working Paper No. s11/2017, 2018), https://papers.ssrn.com/a=2802332 [https://perma.cc/28VT-
O8KN]; Einer Elhauge, New Evidence, Proofs, and Legal Theories on Horizontal Shareholding (Jan.
4, 2018), https://papers.sstn.com/a=3096812 [https://perma.cc/UR4O-KgTQ]; Andrea Pawliczek & A.
Nicole Skinner, Common Ownership and Voluntary Disclosure (June 8, 2018) (unpublished manu-
script), https://papers.ssrn.com/a=3002075 [https://perma.cc/X455-T96Y]; John R. Woodbury, Can
Institutional Investors Soften Downstream Market Competition? (June 2017), and https://papers.ssrn
.com/a=2993433 [https://perma.cc/VY20-FKsBJ; see also Martin C. Schmalz, Common-Ownership
Concentration and Corporate Conduct, 10 ANN. REV. FIN. ECON. 413 (2018).

7 Manesh S. Patel, Common Ownerhsip, Institutional Investors G Antitrust, 82 ANTITRUST L. ]. 279
(2018) (explaining that the extent to which common ownership results in anticompetitive harm depends
on a number of market factors); Edward B. Rock & Daniel L. Rubinfeld, Antitrust for Institutional
Investors, NYU L. AND EcoN. RscH. PApPER No. 17-23, https://ssrn.com/abstract=29982906 or http://
dx.doi.org/10.2139/ss111.2998296; Scott Hemphill & Marcel Kahan, The Strategies of Anticompetitive
Common Ownership, 129 YALE L. ]. 1392, 1420 (2020).
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performance-sensitive compensation or not actively push for a particular compensa-
tion plan and instead promote the status quo which lets executives ‘get away with
high performance-insensitive pay’.> While less plausible, another channel is through
a targeted strategy of specific actions that is communicated to management that pro-
motes portfolio value even at the expense of firm value.? In this channel, a common
owner obtains leverage over management with its voting power and its ability to sell
shares and decrease the market price of firm stock in order to promote its strategy.'
Interestingly, and surprisingly, the role of directors as potential conduits of common
ownership has been left underexplored. Specifically, horizontal directors might cre-
ate this exact channel for common owners’ influence, therefore facilitating anti-
competitive effects on the market." Alternately, horizontal directors may alone serve
as the channel through which anticompetitive practices are achieved, without the
need to pin such results on common owners.”

Equally important, horizontal directors are not a rarity: in fact, as shown below,
empirical data reveal hundreds of directors concurrently serving on boards of compa-
nies operating in the same or similar industries. More so, the prevalence of horizon-
tal directors is on the rise. Yet, despite the rise in horizontal directorships over time,
proactive corporate disclosure of horizontal directors remains sparse.’> Notably, the
presence of horizontal directors across industry lines is not equal. Some industries
are more prone to having horizontal directors than others. For example, while the
construction industry has on average 10.6% industry-level horizontal directors serv-
ing on two or more companies’ boards, the manufacturing industry has 33.7%."
This variance across industries invites for further research trying to connect industry
levels of anticompetitiveness and horizontal directorships.

José Azar, Martin C. Schmalz & Isabel Tecu, Common Ownership, Competition, and Top manage-
ment Incentives (Ross School of Business, Working Paper No. 1328, 2021) https://poseidonor.ssrn.com/
delivery.php?ID=1930211161171010111040860851180750180500530390630740591070231130740260111250
98008122062055115111018120051030090026080029000017011005029023005116120091073093022001
028030057095102102102071111113000100112123112120108025093068023014079076091009001004115&
EXT=pdf&INDEX=TRUE.

9 Hemphill & Kahan, supra note 7, at 1420.

Id. at 1420-21.

Hubert Buch-Hansen, Interlocking Directorates and Collusion: An Empirical Analysis, 29 IN'L Soc.
249, 250-53 (2014) (describing research suggesting that interlocking directorates could facilitate collu-
sion); James 1. Halverson, Should Interlocking Director Relationships Be Subject to Regulation and,
If So, What Kind?, 45 ANTITRUST L.J. 341, 34749 (1976) (‘While it seems unlikely, with counsel in
attendance and recordation of minutes, that the boardroom serves today as a center of collusion, the
potential for competitive abuses inherent in a horizontal interlocking relationship has not abated’);
Maralynne Flehner, Section 8 of the Clayton Act Applicable to Corporations (SCM v. FTC), 53 St.
JonN’s L. REV. 234, 239 (1979).

In new forthcoming work, my co-authors and I find a connection between the rise in horizontal
directors and common owners, a connection that makes horizontal directors more likely to serve as a
channel connected to common ownership rather than independently. Draft is on file with the Author.
> See infra Sections 9.3.2 & 9.4.1.

4 See Nili supra note 1 at 1216-1217.
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This Article proceeds as follows. Part II starts by providing an overview of the
unique case of horizontal directors. Part III then provides a refreshed empirical
analysis of the S&P 1500 director dataset and also revisits the company-level analysis
of disclosure practices. Part IV then provides an overview of the current US legal
framework governing and regulating horizontal directors. Part V discusses and anal-
yses the implications of those results in more detail in light of the potential benefits
and concerns horizontal directors may bring.

9.2 FROM INTERLOCKS TO HORIZONTALNESS

Directors’ service on multiple boards has drawn both investor and academic atten-
tion," mostly focusing on one of two areas: (1) the number of board seats a director
holds and whether directors who hold several board positions have an impact on
company performance or other governance metrics'® or (2) the ‘interlocks’, or the
connections and bridges, created between two (or more) companies by having a
director that serves on both (or multiple) boards."”

Busy directors, and the interlocks they create, are a natural and inevitable by-
product of a corporate culture that taps directors to serve on multiple boards at
once.® The benefits of serving on multiple boards are tangible. Busy directors have
more experience, provide more connections and develop more industry expertise ata

> The finance literature often uses the term ‘busy directors’, while the legal literature has used ‘inter-
locks” more often. See e.g. supra noteis. . Often, investors and proxy advisors also use the term
‘overboarding’, which is similar in concept to the term ‘busy director’. See e.g. Kosmas Papadopoulos,
Director Overboarding: Global Trends, Definitions, and Impact, ISS ANALYTICS (Aug. 28, 2019),
www.issgovernance.com/library/director-overboarding-global-trends-definitions-and-impact/ [ https:/
perma.cc/G2H6-7R6Q)].

16 Some studies consider a director as busy if she serves on more than one board. See e.g. Antonio Falato
etal., Distracted Directors: Does Board Busyness Hurt Shareholder Value?, 13 J. FIN. ECON. 404, 405
(2014); Jeremy C. Kress, Board to Death: How Busy Directors Could Cause the Next Financial Crisis,
59 B.C. L. REV. 877, 878 (2018); Stephen P. Ferris et al., Too Busy to Mind the Business? Monitoring
by Directors with Multiple Board Appointments, 58 J. FIN. 1087, 1091 (2003); Eliezer M. Fich & Anil
Shivdasani, Are Busy Boards Effective Monitors?, 61 ]. FIN. 689, 689 (2000) (using the larger, ‘three
or more” metric). This article will consider directors busy if they serve on more than one board, as
serving on even two boards operating in the same industry brings the potential dangers and benefits of
horizontal directorship.

'7" Director ‘interlocks’ refers to the connection between two companies that is facilitated by sharing a
director. See e.g. Michal Barzuza & Quinn Curtis, Board Interlocks and Outside Directors’ Protection,
46 J. LEGAL STUD. 129 (2017) (examining the relationship between interlocks and indemnification
protection); Michal Barzuza & Quinn Curtis, Board Interlocks and Corporate Governance, 39 DEL. J.
Corep. L. 669, 669 (2015); Eliezer M. Fich & Lawrence J. White, CEO Compensation and Turnover:
The Effects of Mutually Interlocked Boards, 38 WAKE FOREST L. REV. 935 (2003) (empirical analysis
finding that mutual interlocks increase CEO compensation and decrease CEO turnover).

¥ See Anil Shivdasani & David Yermack, CEO Involvement in the Selection of New Board Members:
An Empirical Analysis, 54 ]. FIN. 1829, 1846 (1999); Todd Wallack & Sacha Pfeiffer, Debate Swirls on
How Many Board Directorships Are Enough, Bos. GLOBE (Dec. 10, 2015), www3.bostonglobe.com/
metro/2015/12/09/some-corporate-directors-overboard-joining-many-boards-and-raising-performance-

questions/pOBVAGZmCB]J4fzaKTGdziP/story. html?arc4o4=true [https://perma.cc/63SD-9GZS].
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rate that exponentially increases with the number of boards they serve.’ Conversely,
less-busy directors provide fewer tangential benefits derived from busyness to firms.*

While there is no shortage in attention to busy directors,” missing from current
discourse is a more nuanced account of the boards on which busy directors serve.
While by definition directors serving on more than one board fall into the definition
of a ‘busy director’, some of these busy directors also serve on more than one board
in the same industry — these are what I termed as horizontal directors.”

Horizontal directors are particularly important because their prevalence, as dis-
cussed below, raises both governance and antitrust concerns. Horizontal directors
raise antitrust concerns since their concurrent board seats provide a channel between
companies in the same industry. These channels can lead to either collaboration
and/or collusion.” Additionally, horizontal directors also raise corporate governance
concerns, such as reduced independence and increased conformity in governance
practices that could lead to systemic governance risk.** Moreover, the rise in hori-
zontal directors comes against a backdrop of heightened concentration in the US
markets. More than 75% of US industries experienced a rise in concentration levels®

19 Jeremy McClane & Yaron Nili, Social Corporate Governance, 89 GEo. WasH. L. Rev. (forthcom-

ing, 2021).

See e.g. Laura Field et al., Are Busy Boards Detrimental?, 109 J. FIN. E.cON. 63, 63-64 (2013) (finding

that venture-backed IPO firms benefit from busy director expertise, as busy directors serve more as

advisors than monitors); Ira C. Harris & Katsuhiko Shimizu, Too Busy to Serve? An Examination of
the Influence of Overboarded Directors, 41 ]. MGMT. STUD. 775, 775 (2004) (finding that busy direc-
tors enhance acquisition performance through expertise); Wolfgang Drobetz et al., Industry Expert

Directors, 92 ]. BANK. & FIN.195, 195 (2018) (analysing ‘the valuation effect of board industry experi-

ence and channels through which industry experience of outside directors relates to firm value’, and

finding that ‘firms with more experienced outside directors are valued at a premium compared to
firms with less experienced outside directors’).

See e.g. George D. Cashman et al., Going Overboard? On Busy Directors and Firm Value, 36 J.

Bank. & FIN. 3248, 3252 (2012); Harris & Shimizu, supra note 20, at 775 (finding that ‘overboarded

directors’ — the paper’s term for busy directors — enhance corporate governance, but focusing solely

on the amount of boards as a measure). Field et al., supra note 20, at 65 (arguing that smaller, less

established firms might benefit from busy directors’ connections and experience); see also David J.

Denis et al., The Selection of Directors to Corporate Boards 1 (2018), https://ssn.com/abstract=3215474

[https://perma.cc/HB7N-KKLR] (finding that ‘post-spinoff unit and remaining parent firms are more

likely to select pre-spinoff parent directors who have [|relevant industry expertise’). See Ferris et al.,

supra note 16, at 1097 (‘[ F]irms with larger boards present greater opportunities for board members to

make connections leading to additional invitations to serve on other boards’); Nili, supra note 1.

See Nili, supra note 1.

» Seee.g. ScottA. Sher & AndreaAgathoklisMurino, Unilateral Effectsin Technology Markets: Oracle, H&R
Block,andWhatItAllMeans,26 ANTITRUST 40, 46—47 (2012), www.wsgr.com/publications/PDF Search/
sher-summer-12.pdf [https:/perma.cc/75]9-sI'5V]; see also Competitive Effects, FED. TRADE COMM'N,
www.fte.gov/tips-advice/competition-guidance/guide-antitrust-laws/mergers/competitive-effects
[https://perma.cc/CsUU-ETDg)].

** See Section 9.5.

* Concentration, in this context, is used as a measure of competition in the industry. A low concentra-
tion number indicates a high level of competition, while a high concentration level indicates a lower
level of competition in the industry. See Sean P. Sullivan, What Structural Presumption?: Reuniting
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in recent years.>® As the distribution of a given market among participating compa-
nies becomes less spread out, the anticompetitive effects of collusion and price-fixing
intensify. Therefore, the potential impact of horizontal directors is also amplified.
A final factor contributing to the profound effect horizontal directors can have in
the corporate landscape is a product of the fact that demarcation lines among indus-
tries are becoming increasingly more difficult to ascertain.*” Because horizontal direc-
tors are identified based on industry, the murkier industry lines become, the harder
it will be to identify and monitor horizontal directors for anticompetitive behaviour.

9.3 REVISITING HORIZONTAL DIRECTORS:
EMPIRICAL FINDINGS

This Part provides augmented data on the prevalence of horizontal directors in the
US as well as information disclosed to investors on horizontal directors. The data
presented herein extend prior analysis,*® expanding the analysis to include data from
2007 t0 2009 and 2017 to 2019, therefore providing an even more broad view of the rise
of director horizontalness and the persistence of it even as recently as January 2020.

9.3.1 Horizontal Directors in S&GP 1500 Companies

9.3.1.1 Methodology

This Part examines the prevalence of horizontal directors on boards in the same
industry for companies within the S&P 1500 from 2007 and through 2019. The data
for this sample were originally compiled from Equilar’s BoardEdge dataset.® Both
director-level data and company-level data were obtained for each company within
the S&P 1500 for each year previously mentioned. These separate datasets were
merged to create one panel dataset at the director-company-year level where each
individual case describes a director’s service on a specific S&P 1500 board as well as
any additional boards that specific director served on and that were outside of the

Evidence and Fconomics on the Role of Market Concentration in Horizontal Merger Analysis, 42
J. Corp. L. 403, 408—410 (2010).

Gustavo Grullon et al., Are U.S. Industries Becoming More Concentrated? 2, 6-11 (Rev. Fin. Swiss
Fin. Inst. Research Paper No. 19—41, 2018), https://ssrn.com/abstract=2612047 [https://perma.cc/PoTA-
9M3U] (finding that more than 75% of US industries have experienced an increase in concentration
levels over the last two decades).

7 See e.g. Charlene L. Nicholls-Nixon & Dale Jasinski, The Blurring of Industry Boundaries: An
Explanatory Model Applied to Telecommunications, 4 INpDUs. & Corp. CHANGE. 755, 75550,
758 (1995); Eamonn Kelly, Blurring Boundaries, Uncharted Frontiers, in DELOITTE, BUSINESS
EcosysTEMS COME OF AGE 17, 19 (2015) (ebook), wwwz.deloitte.com/us/en/insights/focus/business-
trends/2015/business-ecosystems-boundaries-business-trends. html#fendnote-sup-g ~ [https:/perma.cc/
MM4B-DVgE].

See Nili, supra note 1.

9 See EQUILAR, www.cquilar.com/boardedge-issuers.html [https://perma.cc/2VJU-778B].
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S&P 1500. For the purposes of analysis all directors were included, whether they
were designated as independent or not. This consolidated dataset was subsequently
supplemented with company-level data from FactSet and the North American
Industry Classification System (NAICS) Association to add NAICS codes?® and
industry classifications for groups of SIC and NAICS codes.

Directors were coded as ‘horizontal” using four classifications: whether a direc-
tor served on more than one board in the same (1) SIC code, (2) SIC industry, (3)
NAICS code, or (4) NAICS industry. Because an ‘industry’ contains multiple SIC
codes or NAICS codes, the industry-horizontal classifications are a broader measure
than the classifications based on specific SIC or NAICS codes. However, using both
SIC and NAIC classifications allows for a more robust analysis. Directors were given
a binary variable (o or 1) for each classification indicating their horizontal status.
These variables were used to calculate the number of horizontal boards on which
the director served in a given year. Directors were also coded as ‘busy’ — serving on
more than one board at a time — regardless of whether those boards are horizontal.
Fach busy director was individually coded with an indicator variable as well as a
count of the number of boards on which they served each year.

9.3.1.2 Director-Level Analysis

As depicted in Table 9.1, the expanded data show the number and percentage of
directors in the S&P 1500 who served on more than one board. From 2007 to 2019,
more than 30% of all directors sat on more than one board, and a substantial num-
ber of directors (around 12%) held three or four board positions. The data covering
the 2010—2016 years (“The Original Data’) pointed out that the percent of busy direc-
tors did not vary more than 2% from 2010 to 2016. However, the supplemented data
from 2007 to 2009 and 2017 to 2019 show a more prominent incline in busy directors
over time. For example, the number of directors that served on two boards increased
by 17% from 2007 to 2019, and the number of directors that served on three boards
increased by 39% for this same time period.

Additionally, the percent of directors that serve on two or more boards has
increased despite the fact that the total number of directors in the sample has
decreased by 3% on average each year (total decline of 28% from 2007 to 2019).

3° “The North American Industry Classification System is unique among industry classifications in that

it is constructed within a single conceptual framework. Economic units that have similar produc-
tion processes are classified in the same industry, and the lines drawn between industries demarcate,
to the extent practicable, differences in production processes.... In the design of NAICS, attention
was given to developing production-oriented classifications for (a) new and emerging industries, (b)
service industries in general, and (c) industries engaged in the production of advanced technolo-
gies’. OFrICE OF McmT. & BupceT, ExEc. OFFICE OF THE PRESIDENT, NORTH AMERICAN
INDUSTRY CLASSIFICATION SYSTEM (2017), www.census.gov/eos/www/naics/2017NAICS/2017_
NAICS_Manual.pdf [https://perma.cc/sENS-XMS6].

https://doi.org/10.1017/9781108899956.014 Published online by Cambridge University Press


http://www.census.gov/eos/www/naics/2017NAICS/2017_NAICS_Manual.pdf
http://www.census.gov/eos/www/naics/2017NAICS/2017_NAICS_Manual.pdf
https://perma.cc/5FNS-XM86
https://doi.org/10.1017/9781108899956.014

174 Yaron Nili

TABLE 9.1 Number of boards a director sits on

1 2 3 4 5 6 7+ N

2019 01.93%  24.99%  9.21% 3.11% 0.63%  0.09%  0.04%  100.00%
0,059 2485 916 309 63 9 4 9,945

2018 600.81% 24.91%  1014%  3.22% 0.75%  0.12% 0.05%  100.00%
6,175 2,530 1,030 327 76 12 5 10.155

2017 60.42% 25.08% 1043% @ 3.16% 0.78%  0.09%  0.03%  100.00%
5943 2407 1,026 31 77 9 3 9,836

2016 6514% 22.44%  9.08% = 2.66% = 0.52% 0.10% 0.04%  100.00%
8,101 2,822 1,142 335 66 13 5 12,574

2015 03.75% 23.49%  9.05%  2.92% 0.59%  013% 0.07%  100.00%
7937 2925 1127 303 74 16 9 12,451

2014  03.55% 23.37%  9.22% 2.83% 0.79%  018% 0.07%  100.00%
7960 2,927 1,155 354 99 22 9 12,526

2013 03.31%  23.28%  9.78% = 2.70%  o0.70% = 0a7% 0.07%  100.00%
7,822 2,877 1,208 333 86 21 9 12,3560

2012 03.92%  23.24%  9.40%  2.44% 0.78%  0.14% 0.07%  100.00%
7,755 2,820 1,141 296 95 17 8 12,132

2011 04.23% 2325% 9u% 2.44% 0.75%  0.19% 0.03%  100.00%
7,650 2,709 1,085 291 89 23 3 11,910

2010 03.63% 23.41%  920% = 2.68%  0.74%  030%  0.03%  100.00%
7,564 27,83 1,094 318 88 36 4 11,887

2009 72.88% 18.76%  6.03%  1.71% 0.50%  0.12% 0.01% 100.00%
10,090 2,507 835 237 69 16 1 13,845

2008  71.60% 19.88% = 6.35% 1.56% 0.49%  om% 0.02%  100.00%
10,104 2,822 902 221 69 15 3 14,196

2007  09.60% 21.35%  6.04%  1.80% 0.47%  on% 0.02%  100.00%
9,675 2,908 923 250 66 15 3 13,899

As I have previously underscored, horizontal directors are not outliers among
directors of public companies — the opposite is true. Table 9.2 shows that the trends
previously highlighted with respect to the Original Data are amplified by the addi-
tional years included. Although the data show that the percent of busy directors
that share an industry within their boards served does not vary more than 8% in this
13-year period, a closer look at the data shows more nuanced patterns. For example,
the number of directors that served on boards of at least two companies within the
same industry slowly increased from 2007 to 2009. However, from 2009 to 2010 there
was a 20% decrease in the number of directors that served on two or more boards
within the same industry, showing some year-to-year volatility in the appointment
of horizontal directors.

Although industry classification is broader than a single SIC or NAICS classifica-
tion, combining multiple codes, the number of horizontal directors is substantial
under both metrics. There were 1,888 directors that served on the board of more
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TABLE 9.4 Time trend of horizontal directors

Year 2010 2011 2012 2013 2014 2015 2016 2017 2.018 2019

% of Industry- 16.g 171 17.6 182 182 17.8 173 1907 195 188
Horizontal
Directors
out of All
Directors
% of Industry- 463 47.7 487 497 498 491  49.7 502 502 49.6
Horizontal
Directors
out of Busy
Directors
% of SIC- 2.7 2.7 3.3 3.5 3.5 3.8 3.9 44 43 42
Horizontal
Directors
out of All
Directors
% of SIC- 74 7.6 91 96 97 106 109 12 1 10.8
Horizontal
Directors
out of Busy
Directors
% of NAICS- 2.1 2.2 2.7 2.9 3.1 3 2.9 3.7 3.6 3.6
Horizontal
Directors
out of All
Directors
% of NAICS- 57 62 7.4 8 84 84 84 95 93 92
Horizontal
Directors
out of Busy
Directors

than one company within the same industry in 2019. On a more granular level, there
were 412 directors (10.8% of directors serving on more than one board) who served
on at least two companies in the same industry per four-digit SIC code. Similarly,
there were 250 directors (9.2% of the directors serving on more than one board) that
served on at least two companies’ boards within the same NAICS code.

The number of directors that serve on more than one company with the same
NAICS or SIC code has decreased by only 3% from 2016 to 2019 (Table 9.3).
Therefore, there has not been a significant change in the striking presence of hori-
zontal directors since the Original Data.

Table 9.4 further shows that the percentage of horizontal directors as a percent of
busy and total directors has been trending upwards over time with a merely a slight
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FIGURE 9.1 Percentage of busy directors sitting on at least two boards with the
same SIC code

decline seen in the last two years. For example, in 2010, 7.4% of all horizontal directors
sat on at least two boards of within the same SIC classification. This number increased
by 7% on average each year from 2010 to 2016 but decreased by 2% in both 2018 and
2019. A similar trend was observed under the NAICS classification with an average
increase in that metric of 8% each year with a decline of 3% in the last two years.

The pattern of steady growth followed by a slight decline is magnified in Figure g.1.
As depicted below, there has been a significant amount of growth from 2007 to 2016,
particularly among directors serving on three or more boards. However, the expanded
data show that the number of busy directors who sit on boards for companies within
the same SIC code has slightly decreased in the last couple of years especially for
directors serving on four or more boards, though it is still at significantly higher levels
compared to 2010.

9.3.2 Disclosure Practices

The SEC imposes disclosure requirements on publicly traded companies in regard
to their independent directors. Under Item 407 of Regulation S-K, companies are
required to disclose which directors have been determined to be independent by the
board of directors.?' Companies must also disclose any non-independent members

3' 17 C.F.R. § 229.407(a) (2019). Companies usually satisfy the Item 407 requirements by including the
disclosures within their annual proxy statement or annual 10-K. NYSE and NASDAQ rules also effec-
tively defer to Item 407 for disclosure. See N.Y.S.E. Listed Company Manual (CCH) § 303A.02(a);
NASDAQ Stock Mkt. Rules (CCH) 5605(b)(1).
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of the compensation, nominating, or audit committees.3* And lastly, if any com-
pany has adopted its own director independence standards, in addition to the exist-
ing stock exchange rules, the company must disclose whether its own definition of
‘independence’ is available online.

Alongside the director independence disclosure requirements, companies are
required to provide general information on their directors. Notably, Item 4o1(e)
(2) requires companies to ‘[ijndicate any other directorships held, including any
other directorships held during the past five years, held by each director’.3* Thus,
Items 401 and 407 collectively require companies to disclose which directors are
considered independent and to detail each director’s position on the board and any
directorships held over the past five years.

The disclosure of board positions enables investors to better monitor and influ-
ence companies regarding board composition, including horizontal directors.
However, companies vary in their disclosure practices and many lack several
elements that would give shareholders access to information about horizontal
directors.

To analyse the disclosure practices for companies within different market capi-
talisations, data were hand collected for fifty large-cap companies that make up
the Fortune 50 and fifty small-cap companies that make up the Russell 2000.
Data regarding the service of directors for other companies were collected from
each company’s most recent form DEF 14A — an annual proxy filing required by
the SEC.

Of the 100 companies surveyed, 99 had directors that served on another board.
97 of those companies disclosed this information, but only 24 of those companies
provided a description of the other company or identified the company’s industry, as
shown in Table g.5. As previously noted, given the scarcity of information disclosed,
it is very difficult to ascertain the presence of a horizontal director.

Additionally, companies are only required to disclose a director’s prior roles for
the last five years. Considering many companies (53%) only disclose the minimum
required and some (6%) didn’t disclose any past information at all, this causes a
great concern as the social and professional ties that a director develops while serv-
ing on other boards generally last for much longer than five years. Even when this
information was disclosed, it is often buried within a paragraph and not presented
in an easy-to-digest format that highlights this information. This leaves sharehold-
ers in the dark about the true prevalence of horizontal directors in their portfolio
companies.

32 17 C.F.R. § 229.407(a) (2019).

33§ 229.407(a)(2). If the internal standards are available online, the site must include a hyperlink for
sharcholders to access. Id.

3 17 C.F.R. § 229.401(e)(2) (2019).
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TABLE 9.5 Director disclosures

Level of proxy statement disclosure Percent of companies
Name of other boards served 97
Industry of other boards served 24
Current boards served 95
Past boards served 90
More than minimum disclosure of past five years 53

9.4 THE PECULIAR PRESENCE OF HORIZONTAL DIRECTORS

9.4.1 The Regulatory Framework

Horizontal directorships are not completely unchecked, they are subject to sev-
eral regulatory and market restrictions. While corporate and securities laws do not
explicitly prohibit horizontal directorships,’> a mosaic of regulatory and market-based
restrictions does provide outer limits on their prevalence. Similarly, and more explic-
itly, antitrust laws attempt to target collusion between competitor companies with
common directors.3® Yet, these constraints may have not yielded the expected results.
Indeed, despite the various constraints on horizontal directors, they remain prevalent.

9.4.1.1 Antitrust: Section § of the Clayton Act

The major aim of antitrust regulation is to promote healthy, fair, and robust compe-
tition among companies.3” Horizontal directors may provide an avenue for compa-
nies to collude at the expense of consumers, in direct violation of antitrust regulatory
goals.?® Section 8 of the Clayton Act directly addresses this concern by prohibiting

35 See infra Section 9.4.1.1.

30 See Press Release, U.S. Dep'’t of Justice, Tullett Prebon and ICAP Restructure Transaction After
Justice Department Expresses Concerns About Interlocking Directorates (July 14, 2016) [hereinafter
Press Release, U.S. Dep't of Justice, Tullett Prebon], www.justice.gov/opa/pr/tullett-prebon-and-icap-
restructure-transaction-after-justice-department-expresses-concerns [https://perma.cc/1’ZE9-XMRE]
(““Robust competition depends on competitors being actually independent of each other — that's
what Section 8 [of the Clayton Act] requires”, said Principal Deputy Assistant Attorney General
Renata Hesse of the department’s Antitrust Division. “As originally proposed, this deal would have
violated that core principle — creating a cozy relationship among competitors”’); United States v.
Sears, Roebuck & Co., 111 F. Supp. 614, 616 (S.D.N.Y. 1953).

Andrea Agathoklis Murino & Kirby H. Lewis, Board Interlocks on Antitrust Enforcement Hot Seat:
A Must-Read Guide for Board Members and Officers, GOODWIN ALERT (Aug. 17, 2016), www
.goodwinlaw.com/publications/2016/08/08_17_16-board-interlocks-on-antitrust-enforcement  [https://
perma.cc/60QEG-A2EX]; see also KErTH N. HYLTON, ANTITRUST LAW: ECcONOMIC THEORY AND
CoMMON Law EVOLUTION 40 (2003); Daniel A. Crane, Antitrust’s Unconventional Politics, 104 VA.
L. REv. ONLINE 118, 123 (2018).

Buch-Hansen, supra note 11, at 249—50 (‘It is widely believed that interlocking directorates — situations
in which directors sit on more than one company board — have the potential to facilitate collusion’).

v
3
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an individual or entity from serving on the board or as an officer of two competing
corporations.?? The crux of Section 8 revolves around the requirement that the two
companies be competitors. Horizontal directors risk violating Section 8 if the two
(or more) companies in question are considered ‘competitors’, as the Clayton Act
requires.* Companies that produce the same products, companies that sell ‘reason-
ably interchangeable products within the same geographic area’,* and ‘companies
that vie for the business of the same prospective purchasers, even if the products
they offer, unless modified, are sufficiently dissimilar to preclude a single purchaser
from having a choice of a suitable product from each’ all fall into the category of
‘competitors’ for purposes of Section 8.+

The government can also target horizontal directors under Section 5 of the
Federal Trade Commission Act (FTC Act) as an unfair practice or method of com-
petition,# which provides the FTC with broader power to pursue per se violations
and activities that violate the spirit of the Clayton Act.# It follows that horizontal
directors do not have to overtly collude to violate antitrust law. The FTC recently
demonstrated that anticompetitive effects outside of direct coordination could still
violate antitrust principles, relying on evidence of unilateral effects.® Interestingly,
horizontal directors are also prevalent in the EU #° However, unlike the US, hori-
zontal directors in direct competitors are not prohibited in Europe, with the excep-
tion of Italy.#7 Italy prohibited interlocking in 2011 to promote competition in the
banking, insurance, and financial sectors.+*

9.4.1.2 Fiduciary Duty Law

Directors are agents of the corporation, and therefore, they owe fiduciary duties to
the corporation.*” Because horizontal directors serving on the board of two compa-
nies owe concurrent fiduciary duties to each company, they are at a heightened risk
of violating their fiduciary duties.>

39 See 15 USC § 19 (2018).

4 See Murino & Lewis, supra note 37.

4 1 EARL W. KINTNER ET AL., 5 FEDERAL ANTITRUST LAW § 42.11 (2019) (citing Am. Bakeries Co. v.
Gourmet Bakers, Inc., 515 F. Supp. 977, 980 (D. Md. 1981).

# TRW, Inc. v. F.T.C., 647 F.2d 942, 946 (gth Cir. 1981).

# 15 USC § 45 (2018); see e.g. In re Perpetual Fed. Sav. & Loan Ass'n, go F.T.C. 608 (1977).

# See Federal Trade Commission Act, 15 USC § 45 (2018) (as generally applied to interlocks).

4 See Sher & Murino, supra note 23.

Florence. Thépot, and Florian Hugon, and Mathieu Luinaud, Interlocking Directorates and Anti-

Competitive Risks: An Enforcement Gap in Europe?, Concurrences No 1-2016, (February 15, 2016).

47 1d.

# Florence Thépot, Interlocking Directorates in Europe — An Enforcement Gap?, in this volume.
TJ; Federico Cesare Guido Ghezzi & Chiara Picciau, The Curious Case of Italian Interlocking
Directorates, in this volume.

4 See e.g. Guth v. Loft, Inc., 5 A.2d 503, 510 (Del. 1939).

59 See John K. Wells, Multiple Directorships: The Fiduciary Duties and Conflicts of Interest that Arise
When One Individual Serves More than One Corporation, 33 J. MARSHALL L. REV. 561 (2000).
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Delaware law has well-developed case law interpreting allegations of conflict-
ing loyalties and corporate opportunity violations.> Loyalty conflicts typically arise
in the parent-subsidiary setting. Delaware courts have declined to hold that dual-
seated directors on parent—target subsidiary boards are per se conflicted,> but have
found a violation of good faith and fair dealing and the ‘absence of any attempt to
structure [the] transaction on an arm’s length basis’, and on that basis held that the
directors were conflicted.>

Additionally, under the corporate opportunity doctrine, directors may not take for
themselves ‘a new business opportunity that belongs to the corporation, unless they
first present it to the corporation and receive authorization to pursue it personally’.5*
Horizontal directors are more susceptible to potential corporate opportunity con-
cerns due to their increased access to intra-company information.> The potential
for these directors to, even unintentionally, violate their fiduciary duties is reason for
them to limit their service on other boards, or at the very least restrict their exposure
through corporate opportunity waivers,*® recusals, and nondisclosure agreements.5?

9.4.1.3 Interlocking Director Committee Limitations

Horizontal directors are theoretically also restricted by The New York Stock
Exchange (NYSE) and the NASDAQ Stock Market, both of which require that
a majority of a company’s board of directors be independent.’® Because director

5" For a recent case explaining and applying this line of case law, see Pers. Touch Holding Corp. v.
Glaubach, No. 11199-CB, 2019 Del. Ch. LEXIS 66, at *34—49 (Feb. 25, 2019).

> Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983).

5 Id. at 710-11.

>+ Id. at1087.

55 See e.g. Nicole Huberfeld, Tackling the ‘Evils’ of Interlocking Directorates in Healthcare Nonprofits,
85 NEB. L. REV. 681 (2007) (discussing the increased potential for fiduciary duty breaches in the
context of director interlocks in healthcare nonprofits); Wells, supra note 50 (analysing the fiduciary
duty conflicts arising out of holding multiple directorships).

56 See generally Gabriel Rauterberg & Eric Talley, Contracting out of the Fiduciary Duty of Loyalty: An

Empirical Analysis of Corporate Opportunity Wiavers, 17 CorLuM. L. REV. 1075 (2017) (discussing the

use of corporate opportunity waivers); Alarm.com Holdings, Inc. v. ABS Cap. Partners Inc., No. CV 2017-

0583-JTL, 2018 WL 3006118 (Del. Ch. June 15, 2018), aff'd, 204 A.3d 113 (Del. 2019) (dismissing a claim

for misappropriation of trade secrets by a horizontal director because multiple agreements between the
two companies memorialized that the horizontal director could engage in competing businesses).

James E. Berchtold, Dual Directorship: The Perils of Serving Two Masters, MARTINDALE (July

30, 2003), www.martindale.com/business-law/article_Lewis-Roca-LLLP_22410.htm  [https://perma

.c¢/SLK3-LNH7]; Charles M. Nathan, Maintaining Board Confidentiality, Harv. L. Scu. F.

Corp. GOVERNANCE (Jan. 23, 2010), https://corpgov.law.harvard.edu/2010/01/23/maintaining-board-

confidentiality/ [https://perma.cc/Y4X4-23U3] (explaining the dearth of case law on confidentiality

requirements of directors and the difficulties in ensuring director confidentiality).

58 See SEC Approves NYSE and NASDAQ Proposals Relating to Director Independence, FINpLaw,
http://corporate.findlaw.com/finance/sec-approves-nyse-and-nasdaq-proposals-relating-to-director
html [https://perma.cc/W7Vg-XgGY]; Securities Exchange Act Release No. 3448745 (Nov. 4, 2003)
(approving NYSE § 303A(1) & NASD Rule 4350(c)(1)).

i
<
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TABLE 9.6 Audit committee participation by busy directors

Audit
participation 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

4+ Boards 8.33% 9.09% 6.06% 2.90% 2.33% 1.87% 1.80% 0.54% 0.54% 0.51%

independence can depend on the director’s or her family members’ service in other
companies, a horizontal director who serves on the board of multiple companies
risks corroding her independence.>

A specific restriction imposed by the NYSE, that could impact the service of hori-
zontal directors requires that simultaneous service on more than three public com-
pany audit committees be disclosed and approved by the board.®® NASDAQ does
not have the same rule, but in recent years there has been a marked drop-off in
participation on more than three audit committees by directors." As Table 9.6 dem-
onstrates, the percentage of directors serving on the audit committees on four or
more boards has declined dramatically, going from 8.33% in 2010 to 0.51% in 2019.

9.4.1.4 1SS/Glass Lewis

Institutional Shareholder Services, Inc. (ISS) and Glass Lewis wield influence in
potentially comparable ways to that of governmental regulators by shaping corporate
governance practices and corporate board policies.” Both ISS and Glass Lewis have
adopted policies providing additional boundaries on the service of directors on mul-
tiple boards that companies will be expected to follow in order to win the support of
ISS and Glass Lewis.

Because support of these proxy advisory firms is critical, their adopted policies
likely increase the pressure on firms to reduce the number of busy directors, includ-
ing horizontal directors. Even though their policies only serve as an outer limit on
extreme cases of horizontal directorships and are unlikely to curb a large percent-
age of the cases, these standards still have an impact. As Part II demonstrated, the

59 NASDAQ Stock Mkt. Rules (CCH) s5605(a)(2)(E).

6 This disclosure can be made ‘either on or through the listed company’s website or in its annual proxy
statement or, if the listed company does not file an annual proxy statement, in its annual report on
Form 10-K filed with the SEC. If this disclosure is made on or through the listed company’s website,
the listed company must disclose that fact in its annual proxy statement or annual report, as appli-
cable, and provide the website address’. N.Y.S.E. Listed Company Manual (CCH) § 303A.07(a).
Data were obtained from the BoardEdge database and is valid through 12 June, 2017. The BoardEdge
data file contains various statistics on all public companies in the United States, including board com-
mittee service. See supra Section 9.3.1.

See Timothy M. Doyle, New Report: Proxy Advisory Firms Operate with Unchecked Power, AMERICAN
CounciL FOR CapriTAL ForMaTION (May 1, 2018), http://accf.org/2018/05/01/0utsized-influence-
minimal-oversight-new-accf-report-finds-that-proxy-advisory-firms-operate-with-unchecked-power/
[https://perma.cc/EMV3-DVAZ)].

61

https://doi.org/10.1017/9781108899956.014 Published online by Cambridge University Press


http://accf.org/2018/05/01/outsized-influence-minimal-oversight-new-accf-report-finds-that-proxy-advisory-firms-operate-with-unchecked-power/
http://accf.org/2018/05/01/outsized-influence-minimal-oversight-new-accf-report-finds-that-proxy-advisory-firms-operate-with-unchecked-power/
https://perma.cc/EMV3-DVAZ
https://doi.org/10.1017/9781108899956.014

184 Yaron Nili

ratio of horizontal directors dramatically increases as they serve on more boards.
Therefore, limiting — even modestly — the number of boards on which a director
can hold a position has a stronger impact on those directors that have horizontal
directorships.

9.4.1.5 Disclosure Rules

Finally, as discussed above, the SEC imposes disclosure requirements on publicly
traded companies requiring them to provide general information on their directors,
including information regarding their service on other boards. To the extent compa-
nies comply with such requirements, it may deter them from appointing horizontal
directors if they anticipate regulatory pressure or investor push-back.

9.4.2 Horizontal Directors: Contrasting the Law with the Data

Antitrust laws prohibit horizontal directorships in competing corporations. Yet, as
discussed herein, a significant number of directors serve on boards in the same
industry, even if narrowly defined by NAICS and SIC classifications. While industry
measures are only a crude proxy for the potential of two companies to compete, it
is more likely that two companies operating in the same space will in fact com-
pete. This is especially true given the wide definition of competition that has been
applied to Section 8. How can one explain this disparity of law and reality?

As I discussed in a prior writing, there are several key factors that help explain the
prevalence of horizontal directors against this regulatory backdrop. First, it could be
that companies sharing a director, even in the same industry, are not competitors,
and therefore are not in violation of Section 8. However, this is unlikely given the
fact that Section 8 applies to ‘companies that vie for the same purchasers” even if dis-
similar products.® Second, although Section 8 is a strict liability offense,” several
practical and structural barriers hinder its enforcement. Historically, the FTC and
DOJ have not brought Section 8 enforcements in court,%
on self-policing and behind-the-scenes actions to pressure violators.%7 Additionally,

but instead have relied

% Debbie Feinstein, Have a Plan to Comply with the Bar on Horizontal Interlocks, FED. TRADE

CoMM'N (Jan. 23, 2017), www.ftc.gov/news-events/blogs/competition-matters/2017/01/haveplan-
comply-bar-horizontal-interlocks  [https://perma.cc/8JL.S-3ZLs] (stating that competition under
Section 8 can encompass more than the market definition analysis, especially in the context of emerg-
ing industries).
%4 TRW, Inc. v. FTC, 647 F.2d 942, 946 (gth Cir. 1981).
% Brian Desmarais et al., Board Interlocks on Antitrust Enforcement Hot Seat: A Must-Read Guide for
Board Members and Officers,]D SuprA (Mar. 22, 2019), www.jdsupra.com/legalnews/board-interlocks-
on-antitrust-8o619/ [https://perma.cc/KOWX-DF4M].
Feinstein, supra note 63.
7 See e.g. James T. Halverson, Interlocking Directorates — Present Anti-Trust Enforcement Interest Placed
in Proper Analytical Perspective, 21 VILL. L. REV. 393, 399 (1976) (describing that because Section 8
was ‘so fraught with loopholes and so easily evaded that it was hardly worth the allocation of resources
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private plaintiffs may be disincentivised from bringing a claim due to the lack of
remuneration for individual shareholders, especially in cases where horizontal
directors advance shareholder value. Furthermore, as discussed above, information
regarding horizontal directors is not clearly disclosed or readily available to share-
holders to identify these situations.®®

Section § also gives the F'T'C a lot of discretionary power and lacks clarity and
a bright-line rule in applying the ‘competition” requirement. This is further com-
plicated by the fact that it is not always obvious to discern the market in which a
company operates. The lack of a clear and public enforcement process adds a layer
of difficulty in projecting FT'C/DOJ enforcement and in deterring companies from
violating Section § ex-ante.

9.5 HORIZONTAL DIRECTORS: ZERO-SUM PROPOSITION?

Some level of collaboration between companies within the same industry can be
beneficial to consumers; therefore, antitrust laws only target efforts that lead to anti-
competitive outcomes or collusion.® Horizontal directors may provide value to the
company and investors, such as contributing to the diffusion of beneficial corporate
governance practices, networking, and expertise. By sitting on boards of multiple
companies in the same industry, horizontal directors gain intimate knowledge can
be a valuable asset to a director’s ability to advise and monitor the management
team.” However, the presence of horizontal directors also presents concerns, such
as an increased risk of antitrust collaboration, an increased risk of systemic gov-
ernance risk,” and decreased director independence.” Furthermore, horizontal
directors may facilitate anticompetitive practices that could further insulate man-
agement from market pressures which may lead to a loss of shareholder value in
the long term.

required to enforce it’, more often horizontal interlocks were dissolved as a result of FT'C pressure

than actual litigation); Victor H. Kramer, Interlocking Directorships and the Clayton Act After 35

Years, 59 YALE L.]J. 1266, 1270—71 (1950) (describing a 1947 survey by the DOJ of ‘10,000 persons in

1600 leading corporations.....[A]pproximately 1500 ... held directorships in more than one concern ...

most of those persons holding directorships in violation of Section 8 resigned without contest’).

See supra Section g.2.

% See Fep. TrapE Comm'N & U.S. DEP'T OF JUSTICE, ANTITRUST GUIDELINES FOR
COLLABORATIONS AMONG COMPETITORS 23 (Apr. 2000), www.ftc.gov/sites/default/files/documents/
public_events/joint-venture-hearings-antitrust-guidelines-collaboration-among-competitors/
ftedojguidelines-2.pdf  [https://perma.cc/YENs-MWLV]  [hereinafter FTC-DOJ CoOLLABORATION
GUIDELINES].

° Id.

The presence of horizontal directors may lead to the adoption of similar best practices across compa-

nies in which they serve and for better overall governance practices and adoption. Yet, uniformity in

governance procedures, through the adoption of similar governance arrangements, may form a ‘weak
spot’ in corporations’ compliance or other best practices that could lead to a cascade of similar issues

across corporations. See Veronica Root, The Compliance Process, 94 IND. L.J. 203, 216 (2019).

See infra Section 9.3.2.
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As previously explored, this Article re-emphasises the need to shine a spotlight on
horizontal directors and to address the accompanying concerns. Even though there
has been a slight decline in the number of directors serving on companies within
the same industry in the last few years, the overall prevalence of horizontal directors
remains a concern.

Yet, horizontal directors are not necessarily a zero-sum proposition. Companies
could still tap the valuable aspects of horizontal directors while at the same time
minimising the concerns that they may present.

First, legislation that targets higher risk companies will be more effective at miti-
gating antitrust risks and will be easier to enforce uniformly, which will mitigate
some of the current Section 8 underenforcement concerns. As I previously dis-
cussed,” some industries and SIC codes are more likely to have horizontal directors,
and some of these horizontal-director-saturated industries also exhibit strong levels
of industry concentration, perhaps making them a key starting point for evaluation.

Focusing the prohibition on concentrated industries might strike a desired bal-
ance. The right balance would allow companies to enjoy the benefits these directors
provide while prohibiting their presence in cases where the costs to competition are
more likely to outweigh these benefits. For instance, Section 8 could be revised to
exempt from the prohibition industries with an HHI that is below a certain thresh-
old. Aggressively enforcing Section 8 for that subset of public companies would
reduce significant antitrust risk. Italy took a similar approach, in focusing on the
banking sector. The main provision dealing with interlocking directors prohibits
members of boards and any top manager of a company operating in the banking,
insurance, and financial sectors from holding one of those offices in a competing
company.” However, the Italian legislation was criticised for its inflexibility and
lack of clarity.”> For example, the Act did not include a de minimis exemption for
very small firms that did not prompt the same concerns as larger companies.”® If
policymakers choose to amend the Clayton Act, they should take care to incorporate
flexibility to strike the desired balance.

Second, regulators could consider an ex-ante design to Section 8 of the Clayton
Act that would allow directors to apply for a waiver before accepting a horizon-
tal directorship. By obtaining an ex-ante ‘no action” waiver,”” companies would be
more certain about nominating potential directors. Furthermore, companies would

7 See Nili, supra note 1.

7 See Ghezzi & Picciau, supra note 48.

7 1d. atiz.

7 1Id.

This would be similar to the no-action process employed by the SEC in exclusion of shareholder
proposals. See Note, Proxy Rule 14a-8: Omission of Shareholder Proposals, 84 Harv. L. REV. 700, 717
(1971); Scott Lesmes, Frequently Asked Questions About Shareholder Proposals and Proxy Access 1—3
(2017), https://mediaz.mofo.com/documents/frequently-asked-questions-about-shareholder-proposals-
and-proxy-access.pdf [https://perma.cc/RggU-GBWRY].

https://doi.org/10.1017/9781108899956.014 Published online by Cambridge University Press


https://media2.mofo.com/documents/frequently-asked-questions-about-shareholder-proposals-and-proxy-access.pdf
https://media2.mofo.com/documents/frequently-asked-questions-about-shareholder-proposals-and-proxy-access.pdf
https://perma.cc/R99U-GBWR
https://doi.org/10.1017/9781108899956.014

Horizontal Directors Revisited 187

be able to justify the nomination of directors that would technically violate the Act.
Giving the F'TC a veto right ex-ante would also reduce the need for costly ex-post
enforcement and may lead to more consistent enforcement.

In fact, a similar arrangement is already employed in the context of interlock-
ing bank directorships. The Federal Reserve’s (the Fed) Regulation L is similar
to the Clayton Act in that it prohibits an officer or director of a bank from serving
as an officer or director for more than one of any bank’s holding companies with
over $10 billion in assets.” However, Regulation L allows the Fed to grant waivers
when it determines that an interlock would not substantially lessen competition.”
While the banking industry is more regulated than other industries, one can easily
find ways to implement this rule in a cost effective way across other industries. For
instance, the FT'C may require a public notice to be filed, with a presumption of
approval unless otherwise indicated within 20 days. The notice in turn will also
allow shareholders, stock exchanges, and proxy advisors to apply private ordering
restrictions if they so desire.

Third, and as previously mentioned, horizontal directors toe the line between
antitrust and corporate governance, and a comprehensive reform should highlight
the benefits of these directors as well as address the corporate governance risks. As
Part II highlighted, many companies currently keep disclosures to the bare mini-
mum required.® Thus, it is often difficult to even identify the industry of the other
boards on which horizontal directors serve. Regardless of whether shareholders see
horizontal directors as positively or negatively impacting the company, improved
transparency via more comprehensive disclosures would enable sharcholders to
more effectively participate in corporate governance by making more informed
director nominations and board recommendations.

An alternative approach to consider for reform would be updating stock exchanges’
self-regulation to better incorporate horizontal directorship concerns. One concern
of horizontal directorships is the ability of directors to serve as independent directors
when they have extensive experience in one industry. From a sharcholder perspective,
including directors with deep industry experience may add significant value to the

® 12CFR§ 212.3 (2019).

79 See e.g. Letter from Margaret McCloskey Shanks, Deputy Secretary of the Board, to Jason J.
Cabral, Esq., Sullivan & Cromwell LLP (Sept. 7, 2017), www.federalreserve.gov/supervisionreg/
legalinterpretations/bhc_changeincontrol2o170907.pdf  [https://perma.cc/sPDT-TYHD];  Letter
from Ann E. Misback, Secretary of the Board, to Jason J. Cabral, Esq., Sullivan & Cromwell
LLP (June 9, 2017), www.federalreserve.gov/supervisionreg/legalinterpretations/bhe_changein
controlzo170609b.pdf [https://perma.cc/4WCX-AC3Y]; Letter from Margaret McCloskey Shanks,
Deputy Secretary of the Board, to Patricia M. Schaubeck, Esq., Sun Bancorp, Inc. (Apr. 14, 2017),
www.federalreserve.gov/supervisionreg/legalinterpretations/bhc_changeincontrol2o170414.pdf
[https://perma.cc/EAJ5-LRSz2].

8 See supra Section g.2; see also Yaron Nili, Out of Sight, Out of Mind: The Case for Improving Director
Independence Disclosure, 43 J. Corp. L. 35, 53 (2017) (discussing the current flaws in the disclosure
regime).
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company. Accordingly, stock exchanges may consider revising their independence
definitions to exclude directors from being considered independent if they serve on
the boards of two companies in the same SIC code, whether or not they are con-
sidered competitors. This restriction could strike a better balance between enabling
companies from benefitting from horizontal directorship and preventing boards and
directors from becoming too dependent on their specific industry connection.

Finally, state law and fiduciary law can also evolve to increase restrictions
to mitigate the concerns that arise from the prominence of horizontal directors.
Additionally, tightening judicial review of non-compete agreements, corporate
opportunity waivers, and board fiduciary duties may position common law juris-
prudence to more effectively address potential governance issues that stem from
the presence of horizontal directors. For example, courts may examine corporate
opportunity waivers more skeptically where a horizontal director is involved and
where the opportunity is given to a horizontal company. The common law route
can provide the flexibility and adaptability that regulatory intervention often lacks;
however, it will depend on litigants voicing concerns.

9.6 CONCLUSION

In many ways, horizontal directors epitomise the push and pull of our corporate
governance system. Directors are expected to monitor management, to provide
expertise and networking, and to make the corporation’s most important decisions.™
Yet, we lean on outsiders to serve as directors, and we allow, and even encourage,
their service on other boards, potentially undermining their ability to appropriately
serve their director role. Indeed, many directors serve on more than one board when
given the opportunity. Director is a desired position due to the relatively limited
time commitment to each board, significant salary and perks, and limited exposure
to legal risk.** Additionally, serving on several boards across industries, within the
same industry, and even within the same SIC code can benefit not only the director
but also the companies she serves — at least under certain conditions.®

Yet, there is an open question as to how horizontal directors should fit within our
current antitrust regulatory framework and corporate governance regime. Moreover,
how to appropriately balance the competing interests remains unresolved. Similarly,
it remains unclear how we should view horizontal directorships given increased
industry concentration and vivid discourse regarding horizontal mergers and hori-
zontal shareholdings.

81 See supra text accompanying notes 34—37.

82 See Bernard S. Black etal., Outside Director Liability: A Policy Analysis, 162 ]. INST. & THEORETICAL
ECON. 5, 5 (2000); Christopher M. Bruner, Good Faith, State of Mind, and the Outer Boundaries of
Director Liability in Corporate Law, 41 WAKE FOREST L. REV. 1131, 1175 (2000).

8 See supra Section 9.5
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This Article demonstrates that horizontal directors remain a prevalent feature
(and bug) of the US corporate landscape. Future research into horizontal director-
ships is still needed, given the increased reliance on the board as an institution,™
and the emergence of contemporary antitrust discourse regarding horizontal ties
between companies through common shareholders. Understanding that not all
companies are created equal, investors may be better situated than regulators to
account for the rise in horizontal directorships and offer market-based solutions to
the inherent tension that these directors present.

84 See supra Section g.2.
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