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Abstract

Do states take court decisions into account when formulating policies? If so, how do they process new
judicial input and make policies in response to them? While self-interest and incentives are the usual ele-
ments involved in a rational choice explanation of policymaking, behavioralist scholarship casts doubt on
whether decisionmakers are able to identify and pursue their interests in a rational manner. We draw on
rational and behavioral approaches to formulate different expectations about the process of policymaking
and updating in the context of maritime delimitation. We focus on how states formulate policies about the
appropriate method of maritime delimitation given relevant decisions of the International Court of Justice.
Using a dataset of continental shelf delimitation policies, we find evidence that at least some states change
policies in line with court decisions. However, we are unable to distinguish between mechanisms consistent
with rational choice and those suggested by behavioralism. We discuss why behavioralist explanations of
policymaking processes are difficult to test in a large-N setting. Moreover, we discuss why additional evi-
dence from interviews also proves insufficient, notably due to actors’ tendency to rationalize state policies.
We end by suggesting how these problems can be addressed in future research.

Keywords: Behavioralism; maritime delimitation; international courts; empirical legal studies; policy making; state practice;
International Court of Justice

A. Introduction

Do states take court decisions into account when formulating policies? If so, how and through
what mechanisms do they process new judicial input and make policies in response to them?
It is not always clear what drives states to adopt a particular policy instead of an alternative.
It is especially not clear how states get influenced by new judicial inputs when doing so. To what
extent are the pronouncements on the state of the law—issued by international courts—a factor in
states’ decision making? We approach this question in the field of maritime delimitation—a proc-
ess of delineating neighboring states’ respective zones of maritime jurisdiction. In particular, we
assess how states formulate and modify their policies on continental shelf delimitation—a
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maritime area whose delimitation rule was shaped by the international courts’ involvement in the
early, critical stages of its development.!

The domain of maritime boundary-making provides a fertile ground for studying how court
decisions are registered by states for three reasons. First, it is a novel field of state action with a
tractable history. It is only in the past seventy years that we have seen a considerable increase in the
extent of state jurisdiction in the sea, beginning with the Truman Proclamation of 1945. Second,
international law has been important in the inception and subsequent development of extended
state jurisdiction in the sea. Most notably, the 1982 United Nations Convention of the Law of the
Sea (UNCLOS), considered to be “a constitution for the oceans,”” emerged as the product of a long
multilateral treatymaking process aimed at formulating comprehensive rules for state rights and
obligations in the sea. Third, there have been frequent interventions by courts and tribunals that
were asked to resolve disputes and interpret the state of the law. As such, the law was developed as
much by courts as it was through multilateral efforts. This development by the courts also meant
that the law of the sea took shape in an incremental fashion through occasional but significant
interventions of judicial bodies. For these reasons, the field of maritime boundary-making
presents a unique testing ground for studying states’ uptake of new judicial inputs.

This article pursues two goals. First, we intend to establish the extent to which states are influ-
enced by court decisions in formulating their policies on continental shelf delimitation. To do so, we
look at how states process new legal inputs provided by international courts to formulate and update
their delimitation policies. The three possible policies are based on three distinct methods:
Equidistance, modified equidistance, and non-equidistance. Equidistance amounts to dividing a mari-
time zone by a line that is equally distant from the coasts of the concerned states. Modified equi-
distance involves taking equidistance as a basis and adjusting it in a way that remarkably departs
from strict equidistance. Non-equidistance, for its part, is not based on equidistance and instead uses
one or more of different methods available—often in following what is called equitable principles.®

Second, we attempt to distill different mechanisms through which states take court decisions into
account. Existing research traditions provide varying explanations of the processes by which states
make and update policies. On the one hand, rationalist explanations suggest that states adopt and
change policies in a self-interested way to maximize their expected utility.* On the other hand, many
have suggested that such classical approaches fall short of capturing the motivations and consider-
ations of states and individuals involved. Behavioral approaches, in particular, emphasize that indi-
vidual and group decision making may be subject to cognitive limitations and biases.” They would
thus take issue with the expectation that states are able to identify and pursue strategies to maximize
their expected utility free from heuristics and other cognitive biases.

!According to Article 76, Paragraph 1 of the UN Convention on the Law of the Sea (UNCLOS), “the continental shelf of a
coastal State comprises the seabed and subsoil of the submarine areas that extend beyond its territorial sea throughout the
natural prolongation of its land territory to the outer edge of the continental margin, or to a distance of 200 nautical miles from
the baselines from which the breadth of the territorial sea is measured where the outer edge of the continental margin does not
extend up to that distance.” See United Nations Convention on the Law of the Sea (UNCLOS) art. 76, para. 1, Dec. 10, 1982,
1833 U.N.T.S. 397.

2Tommy T. B. Koh, President of the Third United Nations Conf. on the L. of the Sea, A Constitution for the Oceans (Dec. 6,
1982), https://www.un.org/depts/los/convention_agreements/texts/koh_english.pdf.

3These non-equidistance methods include, for example, parallels and meridians (drawing a delimitation line following a par-
allel of latitude or meridians of longitude) or enclaving (whereby islands are given no effect or partial effect when drawing a
maritime boundary). For more, see Leonard Legault & Blair Hankey, Method, Oppositeness and Adjacency, and Proportionality in
Maritime Boundary Delimitation, 6 INTL MAR. BOUNDARIES 203, 208-214 (Jonathan Charney & Lewis Alexander eds., 1993).

“For a classical account of the expected utility theory see generally JOHN VON NEUMANN & OSKAR MORGENSTERN, THEORY
OF GAMES AND ECONOMIC BEHAVIOR (1947).

>See, e.g., Amos Tversky & Daniel Kahneman, Judgment Under Uncertainty: Heuristics and Biases, 185 ScI. 1124-31 (Sept.
27, 1974), http://links.jstor.org/sici?sici=0036-8075(19740927)3:185:4157%3C1124:JUUHAB%3E2.0.CO;2-M. For a discus-
sion on the behavioral analysis of international law compared to rational choice law and economics approaches, see
Anne van Aaken, Behavioral International Law and Economics, 55 HARv. INT'L L.J. 421-81 (2014).
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Based on these two families of explanations, we lay out hypotheses and observable implications
regarding how states register rules and principles provided by new court rulings. We test some of
these expectations derived from these approaches in the field of states’ maritime delimitation prefer-
ences. To do so, we use a data set of state positions on continental shelf delimitation. To examine how
state practice evolves in parallel to court rulings, we use change point detection techniques, causal
impact analysis, and semi-structured expert interviews.® We asked our interviewees about state moti-
vations for settling on certain delimitation methods and the relative weight of various considerations
that surround policymaking in this regard. When relevant, we also asked them about the internal
decision-making process of policy uptake and update. This mixed-method approach intends to show
how the court interventions at various points in time have influenced the state positions.

Our findings suggests that—at least some—states do take court judgments into consider-
ation when formulating their positions. We do not, however, know how rational they are in
doing so. While our quantitative and qualitative analyses have shown evidence of states
changing or keeping policies in response to court judgments, we are unable to distinguish
the influence of rational and behavioral drivers. The major issue is our level of analysis
and our large-N approach. The most straightforward and reliable way of tracing state policies
is by looking at declared positions that are often observed at the state level. Yet, this does not
allow us to ascertain the internal workings of the decision-making process in each state. While
our interviews provide additional insights in this regard, they tend to “rationalize” observed
state behavior retrospectively—our interlocutors on the whole portrayed state behavior as
being in that state’s interest. A behavioral approach requires finer-grained data that traces
individual biases and how they aggregate at the group level. This is best done through experi-
ments, rather than large-N analysis or expert interviews. Such data is difficult to collect due to
access restrictions and the opacity of policymaking processes.

Moreover, we have reasons to believe that, in the context of maritime delimitation, behavioral
insights are not as illuminating as they could be in other contexts. First, conclusions from
existing empirical studies on bias may not extend to groups that are actually involved in
high-level policy formulation. Policymaking groups are likely to be different than the subjects
of experiments that were involved in behavioral studies.” Thus, it would be hard to extrapolate
from such experiments to settings where many actors with expertise are found. Higher stakes
may also work to erode the influence of bias by increasing the number of individuals involved as
well as the varied expertise they may bring to the table. Second, the nature of some policy for-
mulation processes, such as policies about maritime delimitation, requires tailor-made calcula-
tions based on geographic considerations, following procedures that hold quick decision making
in check. Such situations are more suitable for thinking slow® with routine input from various
technical bodies.

B. Determinants of State Policies and the Role of Law

Maritime delimitation is the process by which neighboring states draw their common boundaries.
States formulate policies on how their boundaries should be delimited in a unilateral manner, but
the delimitation itself is a bilateral exercise. The bilateral nature of maritime delimitation poses
certain constraints on the boundaries that states can realistically hope to draw. One of the con-
straints is the necessity of finding convincing justifications for the boundaries and delimitation

“We interviewed eleven experts, with each interview lasting between forty-five and sixty minutes. Our interlocutors had
diverse backgrounds ranging from academics to legal advisors for governments. See infra Annex II (providing a breakdown of
interviewee information).

“For an insightful exposition and relativization of this problem, see Tomer Broude, Behavioral International Law, 163
U. PA. L. Rev. 1099, 1126-29 (2015).

8For a discussion of thinking slow, see DANIEL KAHNEMAN, THINKING, FAST AND SLow (2013).
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methods that states propose.” International law plays an important role in this regard. As extended
maritime jurisdiction is a new legal creation, state policies declaring sovereignty and sovereign
rights in the sea must often be motivated with appeals to law.!? States can justify their claims using
treaty provisions, state practice and custom, and decisions by international courts and tribunals.
New policies may be made as the law evolves. Studying how states formulate their policies in the
field of maritime delimitation is essential to understanding how state officials recognize, process,
and argue available rules and interpretations in this domain.

A unique ground to test how states take new law into account when formulating their policies
is states’ reaction to new judicial inputs. It is generally agreed that international courts and
tribunals make and clarify the law “[b]y authoritatively stating what the law is.”!! It is also sug-
gested that their influence goes beyond the specific parties to a dispute and extends to the rest of
the actors in a legal system. Adjudication helps states come to similar views about what the law is
by making their solutions stand out as focal for all parties and “sharpening common under-
standings as to what formal and informal rules require.”> Scholars have demonstrated that
institutions such as the International Court of Justice, the European Court of Justice, or the
European Court of Human Rights play a fundamental role in shaping the law and coordinating
state policies.'?

In what follows, we discuss how states process and act on judicial input from the perspectives of
rational choice and behavioral explanations. We consider how these approaches differ in their
answers to the questions of whether states adopt and update policies in light of court rulings,
and through what mechanisms states do so.

C. How States Take Legal Change into Account: Rationalist and Behavioral
Expectations

A traditional rational choice approach comes with a certain number of assumptions that can
be broadly expressed as follows: States pursue their self-interest and, given a set of fixed pref-
erences, they respond to incentives to maximize their expected utility."* The adoption and
update of policies in keeping with rational choice assumptions could thus involve states
weighing each alternative policy and pursuing the one that promises the greatest gain.
Judicial input is one of the ways in which new alternatives become available to states.
Court decisions that deviate from established law and practice provide states new rules
and interpretations which may enable them to adopt a policy more favorable to them com-
pared to the status quo."”

Regarding the question of whether states adopt and update their policies in light of court rul-
ings, rational choice scholars are likely to respond yes. As court decisions may alter the set of
available rules and interpretations, states would reconsider their policies taking note of newly

“Interview 9, Anonymous Government Official (Apr. 7, 2021); Interview 10, Anonymous Government Official/Former
Court Employee (Apr. 14, 2021).

Interview 4, Anonymous Academic/Legal Advisor (Mar. 4, 2021); Interview 7, Anonymous Academic/Legal Advisor
(Mar. 16, 2021).

USee Ingo Venzke, The Role of International Courts as Interpreters and Developers of the Law: Working out the
Jurisgenerative Practice of Interpretation, 34 Loy. L.A. INT'L & ComP. L. REv. 99, 26 (2011).

12See Richard H. McAdams, The Expressive Power of Adjudication, 2005 U. ILL. L. REv. 1043, 1080 (2005).

13See, e.g., Laurence R. Helfer & Erik Voeten, International Courts as Agents of Legal Change: Evidence from LGBT Rights in
Europe, 68 INT'L ORG. 77 (2014); Karen ]. Alter, Who Are the “Masters of the Treaty”?: European Governments and the
European Court of Justice, 52 INT'L ORG. 121 (1998); Christian J. Tams & Antonios Tzanakopoulos, Barcelona Traction
at 40: The ICJ as an Agent of Legal Development, 23 LEIDEN J. INT'L L. 781 (2010).

!4See vVON NEUMANN & MORGENSTERN, supra note 4. These assumptions are commonly made in the law and economics
literature. See, e.g., ANDREW GUZMAN, HOW INTERNATIONAL LAW WORKSs: A RATIONAL CHOICE THEORY (2008).

BInterview 4, Anonymous Academic/Legal Advisor (Mar. 4, 2021); Interview 7, Anonymous Academic/Legal Advisor
(Mar. 16, 2021).
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available rules and interpretations.'® Over time, we can see a move towards a newly promoted rule
as it is adopted by more and more states that benefit from it. As for the mechanism by which states
update their policies, rational choice explanations would suggest that officials responsible for set-
ting the course of a state’s maritime boundary policy would assess new court decisions to deter-
mine if they provide favorable alternatives which can make them better off. A good strategy for
states would be to evaluate available legal rules and interpretations, and identify the one that pro-
vides the greatest benefit to the state.!” Building upon such favorable rules and interpretations,
they may make a policy and try to get as close to that policy as possible when negotiating with
the neighboring state.'® In short, if a state can hope to get a better maritime boundary using a new
interpretation proposed by a court or a tribunal, it will align itself with that interpretation and
change its policy using the judicial decision as the justification. We call this rational updating.

Behavioralist explanations do not give a straightforward answer to either question. On the one
hand, behavioral insights about how actors tend to put more value on what they already have can
lead us to expect that states will be reluctant to adopt new policies, be they potentially more ben-
eficial to them than their existing policies.® This form of status quo bias may make states both
reluctant to express a preference for a rule or interpretation in the first place and insensitive to new
judicial input. On the other hand, behavioral findings highlighting actors’ susceptibility to be
influenced by events that more readily come to mind can also lead us to expect that states would
adopt policies and change them in line with the latest court ruling. This could be the product of
some form of availability bias according to which the most recent expression on the state of the
law is more readily available to be adopted.?

It should be clear that rational updating, on the one hand, and the status quo and availability
biases, on the other hand, operate through distinct mechanisms. From the point of view of empiri-
cal enquiry, the problem is that these three mechanisms may well be responsible for similar empir-
ical patterns at the state level—that is, looking at expressed state policies. All three mechanisms
have observable implications as to the sensitivity of states to court rulings and about what a state
would do in response to a court ruling presenting them with a potentially more favorable rule or
interpretation as basis for their policies. These expectations are summarized in Table 1.

As Table 1 shows, the same expected policy may be arrived at through different mechanisms.
For instance, if a state changes its policy after a court ruling aligning itself with the new rules and
interpretations endorsed in that ruling, it would not be easy to tell if they are doing so because of
the availability bias—being affected by closeness in time—or rather after a process of rational
updating—seeing that the new policy supports a better outcome. Similarly, if a state does not
change its policy after a court ruling, we cannot tell if this is due to the status quo bias or the
fact that the new principle does not make the state better off than earlier principles. The task then
becomes that of distinguishing between them empirically, which we take up in the analysis section.

1This does not mean that a rule that is more beneficial for a state on its face will be adopted by that state immediately. State
officials must assess the probability that their claims will be accepted by the negotiated party or favored by the domestic
opinion. As the number of states adopting the new policy—endorsed in judicial interventions—increase, the more likely
it will be for other (and initially more reluctant) states to adopt it. See generally, Pierre-Hugues Verdier & Erik Voeten,
Precedent, Compliance, and Change in Customary International Law: An Explanatory Theory, 108 Am. J. INT'L L. 389 (2014).

nterview 9, Anonymous Government Official (Apr. 7, 2021); Interview 10, Anonymous Government Official/Former
Court Employee (Apr. 14, 2021).

¥Interview 8, Anonymous Academic/Former Court Employee (Apr. 6, 2021); Interview 9, Anonymous Government
Official (Apr. 7, 2021).

19See William Samuelson & Richard Zeckhauser, Status Quo Bias in Decision Making, 1 J. Risk & UNCERTAINTY 7 (1988); S.
Strong, Truth in a Post-Truth Society: How Sticky Defaults, Status Quo Bias, and the Sovereign Prerogative Influence the
Perceived Legitimacy of International Arbitration, 2018 U. ILL. L. REv. 533 (2018).

20See Amos Tversky & Daniel Kahneman, Availability: A Heuristic for Judging Frequency and Probability, 5 COGNITIVE
PsycH. 207 (1973).
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Table 1. Expectations of state sensitivity and behavior in reaction to favorable new judicial input

Policymaking process

Rational Availability Status quo

updating bias bias
Sensitivity to new judicial input ruling High High Low
Expected policy change if judicial ... more advantageous Switch Switch Stick
input's. .. ...equally or less advanta- Stick Switch Stick

geous

D. Jurisprudential Trends and Cut-off Points in the Field of Maritime Delimitation

In this section, our goal is to identify a number of influential judgments that have arguably
shaped the rules around maritime delimitation by providing novel judicial input. In doing
so, we mainly rely on the existing literature supported by additional quantitative and quali-
tative evidence.”! We have coded the delimitation rule promoted by each judicial decision to
look for regularities.”” Moreover, we have asked our interviewees whether they saw any
important case that could serve as a jurisprudential cut-off point.>® Taken together, this
analysis allows us to show the potential of some influential rulings to “create trends”
and to shape state policies.?*

When it comes to methods of delimitation, equidistance method was the earliest one to be
codified. Article 6 of the 1958 Geneva Convention on the Continental Shelf (CSC) established
that “in the absence of agreement, and unless another boundary line is justified by special circum-
stances, the boundary is the median line, every point of which is equidistant from the nearest
points of the baselines from which the breadth of the territorial sea of each State is measured.”
Subsequently, the equidistance principle began to spread in state practice as one of the most pre-
ferred methods for continental shelf delimitation. As Leonard Legault and Blair Hankey note,
“until the 1969 judgment in the North Sea Continental Shelf cases, most policy-makers assumed
the existence of a binding legal presumption in favor of the equidistance method, whether under
treaty law or customary law.”*

In the 1969 North Sea Continental Shelf judgment, the International Court of Justice (ICJ)
pronounced that the principle of equidistance is not custom?® and instead ruled that “delimitation
is to be effected by agreement in accordance with equitable principles, and taking account of all the
relevant circumstances.” In so doing, the Court opened the possibility of two different
approaches to delimitation: “[E]quidistance/special circumstances” or “equitable principles/rel-
evant circumstances.” More importantly, this ruling created an important rift between two groups
of states on the question of the delimitation method. During the Third United Nations Conference
for the Law of the Sea (1973-1982), these camps pushed for the method that suited their interests
the best. As a result, the drafters introduced a vague formula under Article 74(1) and 83(1) of the
UNCLOS,?® providing that delimitation is to be “effected by agreement on the basis of

21See, e.g., YOSHIFUMI TANAKA, THE INTERNATIONAL LAwW OF THE SEA (3d ed. 2019); MASSIMO LANDO, MARITIME
DELIMITATION AS A JUDICIAL PROCESS (2019).

2See infra Annex I (listing of cases considered for this coding exercise).

ZInterview 2, Anonymous Academic/Legal Advisor (Feb. 25, 2021); Interview 3, Anonymous Academic (Feb. 26, 2021);
Interview 5, Anonymous Academic/Former Court Employee (Mar. 5, 2021).

YInterview 7, Anonymous Academic/Legal Advisor (Mar. 16, 2021).

%See Legault & Hankey, supra note 3, at 205.

26See North Sea Continental Shelf (Ger. v. Den.; Ger. v. Neth.), Judgment, 1969 I.C.J. 3, para. 49-55 (Feb. 20).

YSee id. at para. 101.

28See United Nations Convention on the Law of the Sea arts. 74(1), 83(1), Dec. 10, 1982, 1833 U.N.T.S. 397.
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international law, as referred to in Article 38 of the Statute of the International Court of Justice, in
order to achieve an equitable solution.”” The drafters carefully avoided the controversial terms
such as equidistance, equitable principles, special circumstances, or relevant circumstances. Yet, at
the same time, they provided little guidance as to how to delimit the boundaries of continental
shelves. As the UNCLOS was being adopted in 1982, the IC] delivered its Tunisia/Libya, Gulf of
Maine, and Libya/Malta decisions.’® These three judgments continued to emphasize equitable
principles while portraying equidistance as non-customary and as merely one of many options.

This changed with the 1993 Jan Mayen judgment. In this case, the ICJ pronounced that “[p]
rima facie, a median line delimitation between opposite coasts results in general in an equitable
solution.”®" This judgment signaled the ICJ’s change of heart concerning the equidistance prin-
ciple. The origins of what we describe as the modified equidistance method—namely, starting with
equidistance line and adjusting as necessary to reach an equitable outcome—go back to the Jan
Mayen ruling. The IC]J reiterated this position in the 2001 Qatar v. Bahrain judgment.’® It
described drawing a provisional line based on the equidistance principle and then adjusting it
if special circumstances so require as “the most logical and widely practiced approach.”®* This
reasoning presented here was subsequently confirmed in Nicaragua v. Honduras,** and further
systematized as the “three-stage method” in the 2009 Black Sea case.*® The International
Tribunal of the Law of the Sea (ITLOS) endorsed this three-stage method in Bay of Bengal in
2012,%¢ and the ICJ reiterated it in Peru v. Chile in 2014.%7

As seen in this brief historical narrative, the IC]J, joined by other courts and tribunals, devised
and advocated a single method—that is, modified equidistance—starting from 1993.%® Table 2
below presents the number of times each delimitation method was endorsed by the courts and
tribunals in the period under study.*

In the pre-1993 period, the courts and tribunals tended to predominantly favor non-equi-
distance and relied on modified equidistance only twice. While none of the rulings depended
on the equidistance principle, non-equidistance-based delimitation methods seemed to fall
from the tribunals’ favor after 1993. Indeed, in this period, nearly all tribunal decisions used
modified equidistance while only one relied on non-equidistance. What this picture tells us is
that, after 1993, the international courts and tribunals favored modified equidistance and
attempted to rally states around this method, which promised to infuse predictability

See id.

398ee Continental Shelf (Tunis. v. Libya Arab Jamahiriya), Judgment, 1982 I.C.J. 18 (Feb. 24); Delimitation of the Maritime
Boundary in the Gulf of Maine Area (Can. v. U.S.), Judgment, 1984 1.C.J. 246 (Jan. 20) [hereinafter Gulf of Maine];
Continental Shelf (Libya v. Malta), Judgment, 1985 I.C.J. 13 (June 3) [hereinafter Libya/Malta].

31See Maritime Delimitation in the Area Between Greenland and Jan Mayen (Den. v. Nor.), Judgment, 1993 I.C.J. 38 (June
14) [hereinafter Jan Mayen)].

32See Maritime Delimitation and Territorial Questions Between Qatar and Bahrain (Qatar v. Bahr.), Judgment, 2001 I.C.J.
40, paras. 175-76 (Mar. 16) [hereinafter Qatar v. Bahrain].

3See id. at para. 176.

34See Territorial and Maritime Dispute Between Nicaragua and Honduras in the Caribbean Sea (Nicar. v. Hond.),
Judgment, 2007 1.CJ. 659, paras. 268, 281 (Oct. 8) [hereinafter Nicaragua v. Honduras].

35See Maritime Delimitation in the Black Sea (Rom. v Ukr.), Judgment, 2009 1.C.J. 61, para. 116 (Feb. 3) [hereinafter Black
Seal.

36See Delimitation of the Maritime Boundary Between Bangladesh and Myanmar in the Bay of Bengal (Bangl. v. Myan.),
Judgment, 2012 ITLOS Rep. 4, para. 240 (Mar. 2012).

%7See Maritime Dispute (Peru v. Chile), Judgment, 2014 1.C.J. 3, paras. 91-92 (Jan. 27).

38See Malcolm D. Evans, Maritime Boundary Delimitation, in OXFORD HANDBOOK OF THE LAW OF THE SEA 254-79
(Donald Rothwell, Alex Oude Elferink, Karen Scott & Tim Stephens eds., 2015).

3This table includes jurisprudence from the ICJ, the ITLOS, and arbitral tribunals.
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Table 2. The delimitation methods used by the international tribunals

Between 1969 and 1993 After 1993
Equidistance 0— (0%) 00— (0%)
Modified equidistance 2- (25%) 14- (93%)
Non-equidistance 6- (75%) 01— (7%)

(equidistance) and flexibility (equity).*> Our interviews revealed that there appears to be

agreement within academic circles that the case law now is quite settled on the delimitation
method."!

If court pronouncements were registered through processes involving cognitive biases and heu-
ristics, we would either expect stability—due to the status quo bias—or moves towards non-equi-
distance after 1969 and modified equidistance after 1993—due to the availability bias. Rationalists,
on the other hand, would expect that switches to non-equidistance after 1969 and modified equi-
distance after 1993 would only occur for states that are made better off by those methods. For
instance, if equidistance is the method that is the most advantageous for a state, it is rational
for that state to stick to it, regardless of new court decisions.

E. Data and Method

To assess our expectations, we examine how state preferences around continental shelf delimita-
tion changed over time. We identify state preferences by looking at domestic legislation, unilateral
declarations, bilateral delimitation treaties, as well as any other sources that may reflect a pref-
erence for a particular delimitation method. We then carry out a series of analyses to determine
whether the degree of popularity of particular methods was sensitive to new judicial input. As a
first step, we use change-point detection techniques to identify potential cut-off points that
marked a significant change in the popularity of these methods. We then complement our analysis
with evidence from causal impact analysis, interviews, and illustrative cases.

To test our expectations about state policymaking in response to judicial rulings, we use a data
set recording state positions on the appropriate continental shelf delimitation method. For clas-
sification of state positions, our data set relies on Leonard Legault and Blair Hankey, who distin-
guish between the following three categories: (1) “Equidistance Strict or Simplified,” (2) “Modified
Equidistance,” and (3) “Non-Equidistance.”*? The data set is created through manual labeling of a
corpus consisting of documents expressing maritime boundary delimitation preferences, includ-
ing acts like treaties and unilateral declarations. When the text was not clear, coders used external
sources such as maps available on the Sovereign Limits database as well as the analysis found in
the International Maritime Boundaries volumes. Last, but not least, for the period up until 1993,
the coders also verified some of the codes by using Legault and Hankey’s coding scheme as a
reference.

The data set resorts to two additional sources to determine policy changes. First, it uses memo-
rials states submitted in the course of international adjudication, especially when they contain
information on states’ general continental shelf delimitation policies, rather than their opinion
of the disputed boundaries segments at issue. Second, the data set also incorporates multilateral

40This was also confirmed in Interview 1, Anonymous Academic/Legal Advisor (Feb. 17, 2021); Interview 4, Anonymous
Academic/Legal Advisor (Mar. 4, 2021); Interview 6, Anonymous Academic/Legal Advisor (Mar. 8, 2021).

“nterview 1, Anonymous Academic/Legal Advisor (Feb. 17, 2021); Interview 2, Anonymous Academic/Legal Advisor
(Feb. 25, 2021); Interview 3, Anonymous Academic (Feb. 26, 2021); Interview 4, Anonymous Academic/Legal Advisor
(Mar. 4, 2021).

42See Legault & Hankey, supra note 3.
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treaty ratification information when the treaty concerned endorses a specific method of delimi-
tation. In the context of continental shelf delimitation, only the 1958 CSC meets this criterion as it
is the only multilateral treaty that includes a default method for maritime delimitation: equidis-
tance.*’ Therefore, states ratifying the 1958 CSC are coded as preferring equidistance beginning
from the year of ratification until they adopt a new policy.

F. Analysis

We begin by first presenting the distribution of state policies over time, focusing on states that
have expressed a preference for one of the three policies defined above (equidistance, modified
equidistance, non-equidistance). Figure 1 below shows the proportion of expressed preferences
belonging to each of the three categories for every year between 1958 and 2019. In years without
a policy document, the state's policy is its most recently adopted policy.*

As we can see, an initial move towards a consensus around strict or simplified equidistance in
the early 1960s unraveled from the early 1970s onwards. At this point, the proportion of states
preferring strict or simplified equidistance stayed at slightly greater than fifty percent. Non-equi-
distance began increasing in the late 1960s and early 1970s, whereas the popularity of modified
equidistance rose from the mid 1990s onwards. Moreover, we observe that since 1998 the relative
popularity of each method seems to have stabilized and there has been no tendency toward a
convergence around one single method.

Is this picture consistent with the expectation that states are influenced by court decisions? If
this is the case, we would expect a move away from equidistance after 1969—at least for states
operating with rational updating or the availability bias. A simple way of testing this would be to
examine the evolution of the popularity of strict and simplified equidistance. We use a change
point analysis algorithm to identify points around which there was a significant change in its pop-
ularity.* This algorithm identifies significant changes in the proportion of preferences expressed
in favor of strict or simplified equidistance. We choose the optimal number of change points based
on the jumps in the reduction of sum of squared residuals.*® For strict or simplified equidistance,
this gives us four change points at the following years: 1959, 1961, 1971, and 2003, dividing the
time between 1958 and 2019 into five periods. These results are presented in Figure 2.

Around each of these years there is a clear change in the proportion of preferences for strict or
simplified equidistance. What can be seen is that this method reached its peak popularity a few
years before the third change point, 1971. The upward trend seems to have been broken some
years before that. It could be that the ICJ’s North Sea ruling, which preceded the change point
in 1971 by two years, was a driver of the decrease in the popularity of strict and simplified equi-
distance. This would be consistent with both rational choice explanations, whereby states expected
greater returns from non-equidistance and adopted it after 1969, as well as behavioral explana-
tions based on the availability bias—with the most recent endorsement influences states making
policies post-1969.

The seemingly big jumps and identified change points near the very beginning of the obser-
vation period are because the number of cases were low and our analysis uses proportions. Due to
the sensitivity of proportions, and as an additional piece of evidence, it will be illustrative to show
the evolution of the number of countries over time with equidistance as a preference. We do this in

“Such a reference is lacking with regards to continental shelf in the UNCLOS, which is why we do not consider its rat-
ification to be indicative of any particular preference.

“This ignores country-years where we have not been able to identify any current or most recent preference.

4We could have alternatively focused on modified equidistance and non-equidistance as well. As proportions of groups are
interrelated, we deemed it enough to present the results for only one policy. Change points are found around the early 1970s in
each alternative: 1971 for modified equidistance, and 1973 for non-equidistance.

46See Marc Lavielle, Detection of Change Points in a Time Series, STAT. in ACTION WITH R (Mar. 7, 2017), http://sia.
webpopix.org/changePoints.html.
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Figure 1. Evolution of state policies regarding the continental shelf delimitation rule among States having expressed a
preference for equidistance, modified equidistance, and non-equidistance (1958-2019).

o
@
)

<
/J
/

Preference for equidistance
=] o
1+ =

o
=)
1
|

Figure 2. Change points in the evolution of the proportion of states opting for strict or simplified equidistance in
continental shelf delimitation.

Figure 3. For comparison, we include the evolution of non-equidistance as well. In both cases,
1971 was proposed as a year in which an intervention took place. We simulated the evolution
of the number of countries adhering to a certain policy by indexing it to the number of states
in existence each year. The dotted lines, then, were created based on the assumption that there
were no differences between the pre-1971 and post-1971 periods; that the relation between num-
ber of states in total and number of states preferring equidistance or non-equidistance were iden-
tical in both periods. This test allows us to ask the counterfactual question: If the trends before
1971 were to continue, how would the distribution of state preferences look like?

The counterfactual evolution is shown as dotted lines, whereas the actual state practice is por-
trayed as the continuous line. These results show us that the divergence does not result from the
ICJ making equidistance less popular in absolute terms; rather, it is due to the ICJ’s raising non-
equidistance as a justifiable alternative to equidistance. For equidistance, if there was no interven-
tion in 1971, we would have expected to see only a few more states favoring it than what we
actually observed. Although the intervention does not create a statistically significant change
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Figure 3. Causal impact analysis of the year 1971 on the number of states with equidistance (left) or non-equidistance
(right) as their preferred policies.

in the number of states adopting equidistance in absolute terms, the actual number is lower than
what could have been. The effect is clear in the case of non-equidistance. Without the intervention
around the years 1969-71, we would have expected only about four states to have non-equidis-
tance as the policy as of 2019, as opposed to the twenty-five states that actually have it as their
preferred policy in that year.
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Figure 4. Transfers across policy preferences from 1958 to 2019, with snapshots of the distribution of policies in selected
years marked by landmark ICJ decisions of 1969 and 1993.

What explanations can be responsible for these patterns and how much can be attributed to
court decisions? In Figure 4 we present the evolution of policy preferences in four snapshots as the
distribution of policies stood in 1958—beginning of the data set—1969—North Sea Continental
Shelf—1993—Jan Mayen—and 2019—end year of the observation period.

Two observations can be drawn from the stickiness of the policies and the relative attractiveness
of each policy for the adherents of others as well as for undecided states. First, most states having
adopted equidistance seem to remain in favor of that policy. The status quo bias may be at play for
some of them, although it may also be that equidistance promises them the greatest expected util-
ity. Non-equidistance also appears sticky from 1969 onwards. Modified equidistance appears to be
more volatile until 1993 but manages to keep its adherents thereafter. In terms of attractiveness, we
note that policies promoted by the Court in 1969 and 1993 attract many states which had different
policies prior to those years. For instance, as of 1993, non-equidistance had attracted sixteen states
which formerly favored equidistance or modified equidistance; and between 1993 and 2019, modi-
fied equidistance attracted seventeen states that had favored one of the other two methods in the
prior period.

We note that most of the flows do not result from policy switches between the three methods.
Instead, undecided states (“Unknown”) and those which were not yet part of the state system but
joined it later (the “Unobserved” category) contribute most of the transfers to the three policies. It
is interesting to observe that most of the flows from these two categories go towards equidistance
in all the time periods. This is some evidence against status quo bias, as states without policies
appear eager to adopt policies, and those with established policies do not hesitate to change them,
often going against judicial input.

Table 3 gives a breakdown of state policies in the two time periods. For each period, we show
the number of policies that favor the delimitation rule promoted by the Court: non-equidistance
for the period between 1969 and 1993 and modified equidistance for the period between 1993 and
2019. To illustrate, if a state with no prior expressed policy preference, employed non-equidis-
tance-based methods in 1975, this is counted as “first policy in line with [what the] court
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Table 3. State policies in different time periods according to whether they are in line with rules and interpretations
provided by new judicial input

Between 1969 and 1993 After 1993
Total # in line with court Total # in line with court
First policy 065 0(23%) 120 (14%) 0310 (14%) 060 (10%)
Switch 124 0(44%) 450 (52%) 0870 (39%) 380 (61%)
Stick 093 0(33%) 300 (34%) 1060 (47%) 180 (29%)
Total policy 282 (100%) 87 (100%) 224 (100%) 62 (100%)

[promotes].” We count a state as “switch in line with court” if that state had previously expressed
preference for another policy—equidistance or modified equidistance—and then switched to non-
equidistance in 1975. We identify the state as “stick in line with court” if the state already favored
non-equidistance in that year.

As it can be seen, there is a variety of policy choices in response to court rulings. The most
striking finding is that behavior in line with the ICJ’s endorsements is limited. Only thirty-one
percent of policies are in line with the method endorsed by the Court before 1993, and the number
is slightly lower for the period after (twenty-seven percent). This casts doubt on the idea that
courts may have a generalized effect on harmonizing state policies. Moreover, policy choices show
a lot of variability throughout the two periods, while they appear to become stickier in the second
period. The high popularity of switch also suggests that the status quo bias is not a restraining
factor for state behavior to a noticeable extent, as Figure 4 has already indicated.

Focusing on behavior in line with court rulings, it appears that switching to the method
endorsed by the ICJ has the biggest share (fifty-two percent in the first period and sixty-one per-
cent in the second). It is surprising that states without prior policies do not necessarily adopt pol-
icies that are promoted by the Court. This suggests that undecided states do not suffer at large
from the availability bias. Despite these suggestive results, we cannot say much about the con-
ditions under which cognitive biases operate as opposed to picking the policy that is the most
beneficial for them. We turn to this problem next.

G. Can We Disentangle the Motivations Behind State Policies?

When it comes to the issue of distinguishing between policy processes effectuated in line with
rationality and those subject to cognitive biases on the state level, we note that there are serious
overlaps between the observable implications. As a result, it is not clear what motivates states to
change policies or stick to them. For example, a state that switches from equidistance to non-equi-
distance after 1969 may be doing so out of the belief that it is the most appropriate rule for being
the one most recently promoted—availability bias. But it is equally likely that that state is made
better off by non-equidistance, and rationally seizes the opportunity to switch to it when the Court
makes it available—rational updating.

Indeed, state policies may be influenced by a number of factors whose relative importance is
not always easy to gauge and disentangle quantitatively. The legal scholars and experts that we
have interviewed provided some insights into this matter. Several of them confirmed that switch-
ing positions is not necessarily a quick decision—instead, it often comes as a result of a long proc-
ess in the course of which states weigh different options.”” Some also emphasized that switching
positions may carry reputational costs.*® Court rulings play an important role, here, pointing out

“Interview 1, Anonymous Academic/Legal Advisor (Feb. 17, 2021).
“Interview 9, Anonymous Academic/Legal Advisor (Feb. 25, 2021); Interview 10, Anonymous Government Official/
Former Court Employee (Apr. 14, 2021).
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to states the range of legally valid arguments and reducing the reputational costs of switching
positions.*” However, our interviewees also cautioned that national interest is certainly more influ-
ential than states’ willingness to adopt their position in accordance with judicial decisions and that
court rulings may simply be used to justify the policies states formulated primarily based on their
self-interest.”

In some cases, we find that states often switch policies, at times going against jurisprudential
trends. For example, Honduras showed great flexibility when it comes to formulating its policies
on continental shelf delimitation methods. Honduras relied on a non-equidistance-based method
for its 1986 bilateral treaty with Colombia,”! modified equidistance for its treaty with the United
Kingdom concluded in 2001,>? equidistance for the 2005 treaty with Mexico,”* and then modified
equidistance again in the 2012 treaty with Cuba.> In a similar vein, Australia is a country that has
adopted various different policies throughout the course of its boundary-making history. Australia
relied on strict or slightly modified equidistance in its 1971 and 1973 treaties with Indonesia, its
1982 treaty with France,® its 1988 treaty with the Solomon Islands,”” and its 2004 treaty with New
Zealand.”® Nonetheless, Australia favored a non-equidistance-based method for its 1972 agree-
ment with Indonesia, and its 2018 agreement with Timor-Leste.” It is important to note that this
changed policy brought Australia to an advantageous position and allowed it to increase its con-
trol over the natural resources in the disputed areas.® At least for the case of Australia, we may be
dealing with a state that goes from method to method depending on the neighboring state as well
as the specific boundary segment in question.

In other cases, there may well be a status quo bias, but it is very difficult to rule out the pos-
sibility that the state sticks to a policy out of rational interest instead of attachment to the status
quo. Kenya has had a consistent preference for non-equidistance-based methods, as it is evident in
its 2009 treaty with Tanzania,®' and its arguments in its case against Somalia before the IC].%* In
supporting its position, Kenya relies on mostly early judicial rulings which endorsed non-equi-
distance, such as North Sea Continental Shelf and Nicaragua v. Honduras, despite the fact that the
most recent jurisprudential trends pointed towards modified equidistance. For Kenya,

“Interview 4, Anonymous Academic/Legal Advisor (Mar. 4, 2021).

Interview 3, Anonymous Academic (Feb. 26, 2021); Interview 4, Anonymous Academic/Legal Advisor (Mar. 4, 2021).

SISee Kaldone G. Nweihed, Colombia-Honduras: Report Number 2-4, in INT'L MAR. BOUNDARIES: VOLUME 1 503, 512
(Jonathan Charney & Anthony Lewis eds., 1996).

2See Carlos Lopez Contreras & Michael C. Wood, Honduras-United Kingdom (Cayman Islands), in INT'L MAR.
BOUNDARIES: VOLUME V 3564, 3566-68 (David A. Colson & Robert W. Smith eds., 2005).

53Belize and Guatemala protested this treaty, and there is an ongoing maritime delimitation case about this dispute before
the ICJ. See Carlos Lopez Contreras, Honduras-Mexico: Report Number 2-28, in INT'L MAR. BOUNDARIES: VOLUME VI 4202,
4206 (David A. Colson & Robert W. Smith eds., 2011).

54See Carlos Lopez Contreras, Cuba-Honduras: Report Number 2-33, in INT'L MAR. BOUNDARIES: VOLUME VII 4735, 4736~
38 (Coalter Lathrop ed., 2016).

>See Victor Prescott, Australia-Indonesia (Seabed Boundaries): Report Number 6-2(1), in INT'L MAR. BOUNDARIES:
VoLuME II 1195, 1198 (Jonathan Charney & Anthony Lewis eds., 1996).

%See Choon-Ho Park, Australia-France (New Caledonia): Report Number 5-1., in INT'L MAR. BOUNDARIES: VOLUME I 905,
907-08 (Jonathan Charney & Anthony Lewis eds., 1996).

%7See Choon-Ho Park, Australia-Solomon Islands: Report Number 5-4, in INT'L MAR. BOUNDARIES: VOLUME 1 977, 97778,
980 (Jonathan Charney & Anthony Lewis eds., 1996).

8See Nigel Fyfe & Greg French, Australia-New Zealand: Report Number 5-26, in INT'L MAR. BOUNDARIES: VOLUME V 3759,
3764 (David A. Colson & Robert W. Smith eds., 2005).

See Maritime Boundary Between Timor-Leste and Australia (Timor Sea Conciliation), Conciliation Commission under
Annex V of UNCLOS, 2018 PCA Case No. 2016-10, Report and Recommendations, paras. 234-35 (May 9).

%0See Prescott, supra note 55, at 1211-12, 1221.

61See Martin Pratt, Kenya-Tanzania: Report Number 4-5(2), in INT'L MAR. BOUNDARIES: VOLUME VII 4781, 4784 (Coalter
Lathrop ed., 2016).

2Although Kenya participated in the written proceedings, it decided not to participate on the hearings on March 12, 2021.
See Maritime Delimitation in the Indian Ocean (Som. v Kenya), 2021 I.C.J. 161, para. 20.
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equidistance clearly leads to a suboptimal outcome due to its coastal geography, which makes it
likely that there is more than simple status quo bias in play in Kenya’s insistence on non-
equidistance.

As a final discussion, we consider two questions. First, why are we not able to confidently detect
cognitive biases in the adoption and update of boundary policies? Second, to what extent can
behavioral approaches be suited to the study of particular processes involved in the determination
of maritime boundary delimitation policies?

Regarding the first question, our level of analysis is the main factor complicating any care-
ful study that would be able to detect cognitive biases. A study focusing on a smaller set of
cases but carefully mapping out the actors involved in decision-making as well as tracing the
process by which policies are formulated would be more appropriate for this purpose.
However, these individuals are sometimes hard to get access to and their biases hard to study.
This is partly because many of them are high-level experts. While we may have reasons to
believe that experts decide more rationally than people that are often subject to experiments,
this does not need to be the case. Experimental evidence on how groups of experts make deci-
sions would be hard to collect, yet other ways of getting at it indirectly can be explored.®® Until
such evidence is collected, however, it would be hard to extrapolate and test behavioral
insights to make sense of state positions when too many actors with varying expertise are
potentially involved in these processes.

Interviewing some of these experts involved in decision-making has proven to be insightful
without giving us the tools of distinguishing between rationalist and behavioral modes of policy
making. This is partly because our interviewees tended to have rational, or rationalizing, explan-
ations of state choices. To be sure, our interlocutors may, themselves, have biases and rationalize
the process which they were part of. This is a risk to be considered. However, this also calls for
reconsidering the appropriateness of interviews, as well as large-N studies, in carrying out behav-
ioral analyses. Such analyses might be best suited for experimental settings, where the cognitive
biases of individuals can be detected using specific treatments.

Regarding the second question, there are various issue area characteristics that further com-
plicate a behavioral approach to studying maritime boundary policies. Our interlocutors all
emphasized that state interests are the primary drivers of state policies in the field of maritime
delimitation.®* Some described maritime delimitation as “not legal or technical, but a political
exercise,” and that “law is used selectively to provide arguments for solutions in line with national
interest.”®> The high-stakes nature of this exercise and the involvement of experts could explain
why rational calculations may prevail over cognitive biases.

Moreover, the policies around continental shelf boundary making may require tailored calcu-
lations.®® This is because, in addition to the technical nature of the exercise, geographical features
and coastal configuration necessitate customized solutions rather than ready-made ones. Such
situations are more suitable for thinking slow and in groups of experts.®” It is for these reasons

%See Emilie M. Hafner-Burton, Elite Decision-Making and International Law: Promises and Perils of the Behavioral
Revolution, 115 AjiL. UNBOUND 242, 242 (2021).

%Interview 1, Anonymous Academic/Legal Advisor (Feb. 17, 2021); Interview 2, Anonymous Academic/Legal Advisor
(Feb. 25, 2021); Interview 3, Anonymous Academic (Feb. 26, 2021); Interview 4, Anonymous Academic/Legal Advisor
(Mar. 4, 2021); Interview 5, Anonymous Academic/Former Court Employee (Mar. 5, 2021); Interview 6, Anonymous
Academic/Legal Advisor (Mar. 8, 2021); Interview 7, Anonymous Academic/Legal Advisor (Mat. 16, 2021); Interview 8,
Anonymous Academic/Former Court Employee (Apr. 6, 2021); Interview 9, Anonymous Government Official (Apr. 7,
2021); Interview 10, Anonymous Government Official/Former Court Employee (Apr. 14, 2021); Interview 11,
Anonymous Academic (May 21, 2021).

Interview 7, Anonymous Academic/Legal Advisor (Mat. 16, 2021). See also, Interview 10, Anonymous Government
Official/Former Court Employee (Apr. 14, 2021).

Interview 3, Anonymous Academic (Feb. 26, 2021).

7See KAHNEMAN, supra note 8.

https://doi.org/10.1017/glj.2022.24 Published online by Cambridge University Press


https://doi.org/10.1017/glj.2022.24

428 Ezgi Yildiz and Umut Yiiksel

that behavioral concepts might have a limited explanatory power in the context of this field and
others that carry similar characteristics.

H. Conclusion

In this article we have asked two related questions: Do states take court decisions into consider-
ation when formulating or updating their policies regarding continental shelf delimitation, and
how and through what mechanisms do court decisions influence state behavior? To treat these
questions, we have drawn on rational choice and behavioral insights. While rational choice
explanations would suggest that states adopt and change policies in line with their self-interest
and maximizing their expected utility; behavioral approaches would question whether states
are able to identify and pursue their self-interest free from shortcuts, heuristics, and other cog-
nitive biases. We engage with these two alternative approaches by looking at how states process
new legal inputs provided by international courts to formulate and update their policies regarding
continental shelf delimitation.

Our large-N analysis and the insights we gathered from interviews show that states are influ-
enced by court rulings to a limited extent. However, we are unable to arrive to any conclusive
findings about the mechanisms through which court rulings may influence state policies. We find
that it is difficult to distinguish the influence of our alternative explanations and explain why this
may be the case in this, and related, contexts. The major issue is that policymaking is studied at the
state level, while a behavioral approach would require finer-grained data tracing individual biases
and how they aggregate at the group level. Such data is difficult to collect, and conclusions from
existing empirical studies may not extend to groups that are actually involved in policy
formulation.

We also discussed why behavioralism might not necessarily be an important part of the explan-
ation in some policy areas, such as maritime boundary making. First, high stakes may work to
erode the influence of bias by increasing the number of individuals involved as well as the varied
expertise they may bring to the table. Second, the nature of some policy formulation processes,
such as maritime delimitation, requires tailor-made calculations following established methods
and procedures that hold quick decision-making in check.

While our mixed-method analysis may not allow us to pinpoint what motivates states to take
judicial input into consideration and to disentangle the rationalist or behavioral reasons in this
regard, they point us to useful directions for future research. For example, our interviews revealed
that legal scholars are often involved in the process of policy making. To be sure, the involvement
of legal scholars in public policy may vary from state to state. Given a new court ruling or a treaty,
scholars may persuade others that the law has changed in a way that is more favorable to the state
than the status quo.®® A study of the mechanisms by which decisions are made on questions of
international law should thus include legal experts. Such studies should also be carried out in an
experimental setting in order to check the potential biases that legal scholars may bring to the table
when they are involved in policy processes. Future research could also compare the explanatory
power of behavioral insights to explain policy processes in high-stake and low-stake policy envi-
ronments to test our preliminary finding about the potentially smaller role for cognitive bias in the
former.

®Interview 1, Anonymous Academic/Legal Advisor (Feb. 17, 2021).
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Year Case name Judicial body Court solution

1969 North Sea Continental Shelf ICJ Non-equidistance
1977 Anglo-French Arbitration Arbitral Tribunal Modified equidistance
1978 Aegean Sea Continental Shelf I1CJ No jurisdiction

1982 Tunisia/Libya ICJ Non-equidistance
1984 The Gulf of Maine ICJ Non-equidistance
1984 Libya/Malta ICJ Modified equidistance
1985 Guinea v. Guinea-Bissau Arbitral Tribunal Non-equidistance
1989 Guinea-Bissau v. Senegal Arbitral Tribunal Non-equidistance
1992 Canada v. France Arbitral Tribunal Non-equidistance
1993 Jan Mayen ICJ Modified equidistance
1999 Eritrea/Yemen Arbitral Tribunal Modified equidistance
2001 Qatar v Bahrain ICJ Modified equidistance
2002 Cameroon v. Nigeria ICJ Modified equidistance
2006 Barbados v. Trinidad and Tobago Arbitral Tribunal Modified equidistance
2007 Nicaragua v. Honduras 1CJ Non-equidistance
2007 Guyana v. Suriname Arbitral Tribunal Modified equidistance
2009 Black Sea ICJ Modified equidistance
2012 Nicaragua v. Colombia I1CJ Modified equidistance
2012 Bay of Bengal ITLOS Modified equidistance
2014 Peru v Chile ICJ Modified equidistance
2014 Bay of Bengal Arbitral Tribunal Modified equidistance
2017 Croatia v. Slovenia Arbitral Tribunal No relevant assessment
2017 Ghana/Céte d’lvoire ITLOS Modified equidistance
2018 Costa Rica v. Nicaragua ICJ Modified equidistance
2018 Timor-Leste v. Australia Arbitral Tribunal Modified equidistance
2021 Somalia v. Kenya I1CJ Modified equidistance
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Annex Il

Table 5. List of Interviewees

Interviews Position of the Interviewees Dates

Interview 1 Academic/legal advisor February 17, 2021
Interview 2 Academic/legal advisor February 25, 2021
Interview 3 Academic February 26, 2021
Interview 4 Academic/legal advisor March 4, 2021
Interview 5 Academic/worked at a court March 5, 2021
Interview 6 Academic/legal advisor March 8, 2021
Interview 7 Academic/legal advisor March 16, 2021
Interview 8 Academic/worked at a court April 6, 2021
Interview 9 Government official April 7, 2021
Interview 10 Government official/worked at a court April 14, 2021
Interview 11 Academic May 21, 2021

Cite this article: Yildiz E, Yiiksel U (2022). Understanding the Limitations of Behavioralism: Lessons from the Field of
Maritime Delimitation. German Law Journal 23, 413-430. https://doi.org/10.1017/glj.2022.24
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