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Introduction

Vicarious liability imposes strict liability on one defendant (the second defendant) for the torts of the
first defendant where:

(1) Stage One: the relationship between the second defendant and the first defendant is one which
makes it proper for the law to make the one pay for the fault of the other; and

(2) Stage Two: the tort committed by the first defendant is sufficiently connected with, or linked
to, the parties’ relationship that it can be regarded as committed in the course of the first
defendant’s employment.1

Both stages of this test have been addressed by the UK and Australian courts in recent years as they
seek to determine the scope of vicarious liability. At Stage One, Australia, unlike the UK,2 continues to
refuse to extend the relationship test to those ‘akin’ to employees.3 Different approaches have also been
taken to the Stage Two test. The UK Supreme Court (UKSC) in Morrison Supermarkets plc v Various
Claimants4 held in 2020 that the tort must be so closely connected with acts the employee was
authorised to do that it may fairly and properly be regarded as done by him while acting in the ordin-
ary course of his employment. In contrast, in 2016 in Prince Alfred College Inc v ADC,5 the High Court
of Australia (HCA) rejected the UK ‘close connection’ test. Instead, it favoured a test that enquired
whether the apparent performance of any special role that the employer had assigned to the employee
may be said to give the ‘occasion’ for the wrongful act, given the position in which the employee was
thereby placed vis-à-vis the victim.

This commentary will focus on two vicarious liability decisions delivered in 2023: the UKSC’s rul-
ing in Trustees of the Barry Congregation of Jehovah’s Witnesses v BXB6 and that of the HCA in CCIG

†The author would like to thank the reviewers and editors of Legal Studies for their helpful feedback on this commentary.
1Barclays Bank plc v Various Claimants [2020] UKSC 13, [2020] AC 973, [1].
2See Various Claimants v Catholic Child Welfare Society [2012] UKSC 56, [2013] 2 AC 1 (CCWS).
3Confirmed in Schokman (below n 7), [51].
4[2020] UKSC 12, [2020] AC 989, [32] (Morrison).
5[2016] HCA 37, (2016) 258 CLR 134, [81] (Prince Alfred College).
6[2023] UKSC 15, [2023] 2 WLR 953, 26 April 2023 (BXB).
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Investments Pty Ltd v Schokman.7 Both are significant judgments which will have impact across the
common law world.8 They also address a key question: to what extent should cases of sexual abuse
give rise to a distinctive test for course of employment? While not a sexual abuse case, Lord Reed
argued, obiter, in Morrison that the close connection test had been applied differently in cases
concerned with the sexual abuse of children,9 and that, in such cases, a ‘tailored’ version of the
close connection test is applied.10 Australia in Prince Alfred College also suggested that in applying
the course of employment test ‘in cases of this kind’ (sexual abuse), particular features needed to
be taken into account:

They include authority, power, trust, control and the ability to achieve intimacy with the victim.
The latter feature may be especially important. Where, in such circumstances, the employee takes
advantage of his or her position with respect to the victim, that may suffice to determine that the
wrongful act should be regarded as committed in the course or scope of employment and as such
render the employer vicariously liable.11

BXB and Schokman both address the extent to which a ‘tailored’ test should be applied in sexual abuse
cases, while setting out revised versions of the Stage 2 test. BXB also re-examines the ‘akin to employ-
ment’ test. Schokman is particularly significant in providing a fresh appraisal of the Stage 2 test in the
contexts of negligence and intentional torts.

1. BXB in the UK Supreme Court

(a) The decision

Mrs B had been raped by one of the elders (Sewell) of the Jehovah’s Witnesses congregation she
attended with her husband and children. Her religion encouraged her to associate with other wit-
nesses, and the families of Mrs B and Sewell had been good friends. The rape had taken place at
the home of Sewell and his wife after the families had returned there with their children, having
spent the morning together engaged in religious activity followed by a family lunch. At the time of
the rape, Sewell was not engaged in any religious activity. However, Mrs B argued that their shared
religion made her vulnerable to his power as an elder. The Court of Appeal accepted that the authority
of the elders would extend to all aspects of the lives of congregation members. Mrs B argued that but
for this, she and her husband would probably have ended their friendship with Sewell by the time of
the rape and the rape would not have occurred.

The Court of Appeal, influenced by Lord Reed’s dicta in Morrison, accepted that the Stage Two test
for vicarious liability should be ‘tailored’ for cases of sexual abuse, including those involving adults.
Nicola Davies LJ, giving the leading judgment, argued that ‘in cases of this kind, the test is more
open textured and requires an analysis of all aspects of the relationship between the tort and the abu-
ser’s status’.12 She found that the defendant religious organisation had created and/or significantly
enhanced the risk of sexual abuse:

On the facts of this claim, what is relevant for the purpose of the close connection test is the con-
ferral of authority by the Jehovah’s Witness organisation upon its elders, coupled with the oppor-
tunity for physical proximity as between an elder and [members of] the congregation.13

7[2023] HCA 21, (2023) 97 ALJR 551, 2 August 2023 (Schokman).
8On the significance of cross-citation between different common law jurisdictions, see P Giliker (ed) Vicarious Liability in

the Common Law World (Oxford: Hart Publishing, 2022), cited in BXB (above n 6), [7] and Schokman (above n 7), [81].
9Morrison (above n 4), [23].
10Ibid, [36]. The term ‘tailored’ was used by Lord Phillips in CCWS (above n 2), [83].
11Prince Alfred College (above n 5), [81].
12[2021] EWCA Civ 356, [2021] 4 WLR 42, [83].
13[2021] EWCA Civ 356, [84].
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The Court held that the authority conferred on Sewell as an elder encouraged Mrs B to trust him
and not break off their friendship and that the power it engendered made it just and reasonable for the
defendants to be held vicariously liable for his act in raping Mrs B.

This ‘tailored’ test may be contrasted with the general position taken in Morrison that a discussion
of policy factors such as enterprise risk14 were not to the point when applying the close connection
test.15 Rather, advised the Court in Morrison, in applying the close connection test it was necessary
to have regard to the assistance provided by previous court decisions to ensure that cases can be
decided on a basis which is principled and consistent. The tailored test also conflicts, as Silink and
Ryan16 point out, with statements in Lister v Hesley Hall Ltd17 that sexual abuse cases should be
approached in the same way as any other case where questions of vicarious liability arise. It further
presupposes that a clear line can be drawn between sexual abuse and other tortious actions.
Natasha Armes in Armes v Nottinghamshire CC,18 for example, suffered appalling physical and sexual
abuse. The Court quite rightly did not distinguish between these different forms of abuse. Physical
abuse will at times involve abuse of authority and power. Can it logically be subjected to a different
test? A distinct ‘tailored’ test, in the manner interpreted by the Court of Appeal, raises more questions
than answers.

The UK Supreme Court in April 2023 agreed. Lord Burrows, giving judgment in BXB on behalf of
the Court (which included Lord Reed), denied the existence of a distinct test for sexual abuse cases. In
his view, Lord Reed in Morrison had simply acknowledged the existence of criteria that were particu-
larly relevant in sexual abuse cases, such as the fact that abusers had been placed in a position where
they were able to exercise authority over the victims.19 Lord Reed, further, in Cox v Ministry of Justice20

had indicated that sexual abuse of children was not a special category of case. On this basis, Lord
Burrows argued:

The same two stages, and the same two tests, apply to cases of sexual abuse as they do to other
cases on vicarious liability … The idea that the law still needs tailoring to deal with sexual abuse
cases is misleading. The necessary tailoring is already reflected in, and embraced by, the modern
tests.21

While the Morrison test, therefore, is the sole Stage Two test, different factors may be relevant in each
case.

Lord Burrows concluded that the Court of Appeal had been in error in constructing its own ‘tai-
lored’ test and this had led it to consider factors irrelevant to theMorrison test.22 His Lordship gave six
reasons why the close connection test was not satisfied on the facts. These included Sewell not carrying
out religious activities at the time of the rape and that he had not used his position to groom the vic-
tim. It was a shocking one-off attack. Fundamentally Sewell had not abused his position as an elder,
but his position as a close friend of Mrs B.

The case also involved the Stage One question – was an elder ‘akin’ to an employee of the religious
organisation? This was more straightforward and can be dealt with briefly. The Supreme Court
approved the Court of Appeal’s ruling that the elders could not be said to be carrying out a business

14Those listed by Lord Phillips in CCWS (above n 2), [35] have been particularly influential.
15Morrison (above n 4), [31].
16A Silink and D Ryan ‘Twenty years on from Lister v Hesley Hall Ltd – is there now a “tailored close connection test” for

vicarious liability in cases of sexual abuse, or not?’ (2022) 38 Journal of Professional Negligence 15 at 27–28.
17See eg [2001] UKHL 22, [2002] 1 AC 215, [48] per Lord Clyde.
18[2017] UKSC 60, [2018] AC 355.
19BXB (above n 6), [37].
20[2016] UKSC 10; [2016] AC 660, [29].
21BXB (above n 6), [58](v).
22Ibid, [70]–[71].
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on their own account. They were integral to the organisation’s activities.23 Sewell had carried out work
on behalf of the religious organisation and in the furtherance of its aims and objectives.24 He was
appointed by a designated process and there was a hierarchical structure into which his role as
elder fitted.

(b) Reflections

This is a deliberately narrow reading of the law, drawing on the tests set out in Barclays Bank and
Morrison in 2020 and focusing on the facts of the case. The obiter suggestion of Lord Reed in
Morrison of a ‘tailored’ test for sexual abuse claims is rejected by reference to the words of Lord
Reed in Cox. Discussion of the controversial 2016 case of Mohamud25 should also be noted. Lord
Burrows described the decision as an application of the close connection test, as stated in Lister
and Dubai Aluminium.26 This replicates the exposition of the test in Morrison which sought to correct
any ‘misunderstandings’ of Lord Toulson’s judgment in Mohamud.27 Thus corrected, we are now
advised that Mohamud’s main relevance is in indicating that courts might find it helpful to focus
on the functions or ‘field of activities’ entrusted to the employee. Lord Burrows did not comment fur-
ther. While, therefore, the UKSC seems resolute not to overturn Mohamud, its precedential value is
now premised on a very narrow reading of the case.

The key paragraph of BXB is, however, [58] where Lord Burrows set down his summary of the
modern law of vicarious liability: ((i)–(v)). This bears re-reading and will set the agenda for future
cases. Paragraph [58](ii) addresses the ‘akin to employment’ test. His Lordship emphasised that the
traditional position – that there is no vicarious liability for a ‘true’ independent contractor– stands.
The relevant factors he listed for determining whether a relationship is ‘akin to employment’ resemble
those of Lord Phillips in CCWS:

• whether the work is being paid for in money or in kind;
• how integral to the organisation is the work carried out by the tortfeasor;
• the extent of the defendant’s control over the tortfeasor in carrying out the work;
• whether the work is being carried out for the defendant’s benefit or in furtherance of the aims of
the organisation;

• what the situation is with regard to appointment and termination; and
• whether there is a hierarchy of seniority into which the relevant role fits.

We may note greater reference here to the characteristics of a contract of employment (eg remuner-
ation; appointment/termination provisions). There is, unlike CCWS, no reference to the deeper pocket
argument nor any mention of enterprise risk. These factors self-evidently favour practical resem-
blances to the contract of employment over policy.28

Paragraph [58](iii) articulates the close connection test using the Morrison definition with minor
adjustments to include ‘quasi/akin to employment’ and to remove the word ‘ordinary’ before course
of employment in order to include abuse cases. The revised test thus reads:

23See also A v Trustees of the Watchtower Bible and Tract Society [2015] EWHC 1722 (QB). Reference, however, to creation
of the risk of rape by assigning activities to the elder was regarded as irrelevant to the Stage One test: [69].

24BXB (above n 6), [66].
25Mohamud v Morrison Supermarkets plc [2016] UKSC 11, [2016] AC 677: racist kiosk assistant, who attacked customer of

Somali origin without provocation, in course of employment.
26Dubai Aluminium Co Ltd v Salaam [2002] UKHL 48, [2003] 2 AC 366.
27Morrison (above n 4), [32].
28For a recent application, see MXX v A Secondary School [2023] EWCA Civ 996 (work experience teacher found to be

akin to employee). Interestingly the Court of Appeal in MXX also placed weight on the fact the work experience teacher had
been held out by the School as being akin to a member of staff such as a junior teacher or teaching assistant: [70] cf Hollis v
Vabu Pty Ltd [2001] HCA 44, (2001) 207 CLR 21, [50].
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whether the wrongful conduct was so closely connected with acts that the tortfeasor was
authorised to do that it can fairly and properly be regarded as done by the tortfeasor while acting
in the course of the tortfeasor’s employment or quasi-employment.

What it does not permit is a causal ‘but for’ test. More generally, Lord Burrows reminds us (in
paragraph [58](iv)–(v)) that, in the vast majority of cases, both the relationship and connection
tests should be applied without considering the underlying policy justifications for vicarious liability.29

When facing doubtful or difficult cases, Lord Burrows advised that it may nevertheless be a useful final
check on the justice of the outcome to stand back and consider whether the outcome indicated is
consistent with underlying policy.30 And that policy?

At root the core idea … appears to be that the employer or quasi-employer, who is taking the
benefit of the activities carried on by a person integrated into its organisation, should bear the
cost (or, one might say, should bear the risk) of the wrong committed by that person in the
course of those activities.31

This, he described as a policy of enterprise liability or risk, drawing on Lord Reed’s statements in Cox
and Armes. However, it is clearly meant as an afterthought. The formulation is also more reminiscent
of the work of Atiyah32 than the law and economics-based analysis of Bazley v Curry.33

BXB amounts to a further attempt by the UKSC to slow down the momentum of vicarious liability
and reinstate guiding principles to provide greater certainty and predictability to the law. Policy is con-
fined to a final check after the two-stage test has been applied. The close connection test is refined yet
again with the Supreme Court favouring a dissection of Sewell’s functions and activities as an elder
over broad notions of risk creation. Morrisons and Barclays Bank in 2020 sought the same goals.
Will BXB be more successful?

2. Schokman in the High Court of Australia

(a) The decision

The facts of Schokman are memorable, if not for the right reasons. The plaintiff and another employee
(Hewett) were employed to work at a restaurant on the defendant’s island resort and spa. They were
required under their contract of employment to live in shared staff accommodation provided by the
defendant company. In the early hours of the morning, Schokman was awoken by a drunken
Hewett standing over him and urinating on his face. Schokman suffered a cataplectic attack as a result.
Was this negligent act in the course of Hewett’s employment? The Queensland Court of Appeal
(QCA) focused on the terms of the employment contract. It was a term of the contract that the parties
reside in shared accommodation, and this required employees to take reasonable care that their acts
did not adversely affect the health and safety of other persons. On this basis, Hewett ‘was not occu-
pying the room as a stranger, but instead as an employee, pursuant to and under the obligations of his
employment contract. There was in this case the requisite connection between his employment and
the employee’s actions.’34

29See also Barclays (above n 1), [24], [27] per Lady Hale.
30BXB (above n 6), [82]. In BXB, [82], Lord Burrows, in any event, found that consideration of policy confirmed that there

was no convincing justification for the Jehovah’s Witness organisation to bear the cost or risk of the rape committed by
Sewell.

31Ibid, [58](iv).
32PS Atiyah Vicarious Liability in the Law of Torts (London: Butterworths, 1967) p 171: ‘The master ought to be liable for

all those torts which can fairly be regarded as reasonably incidental risks to the type of business he carries on.’
33(1999) 174 DLR (4th) 45.
34Schokman v CCIG Investments Pty Ltd [2022] QCA 38, [42] per McMurdo JA.
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The High Court overturned this very generous decision and argued that the QCA’s focus should
not have been on the terms of the contract of employment but on whether there was a connection
between what Hewett was employed to do and his negligent act, looking to decided cases for guidance.

In other words, the QCA should have examined:

whether the tortious act in question has a sufficiently strong connection with the employment,
and what is entailed in it, so as to be said to have been done in the course of that employment.35

Reference to ‘connection’ might be regarded as surprising given that seven years earlier, the HCA in
Prince Alfred College had argued that a ‘test of connection does not seem to add much to an under-
standing of the basis for an employer’s liability’,36 favouring a test of ‘occasion’.37 The majority in
Schokman38 did not, however, regard the two tests as necessarily distinct:

where an employee is placed in a special position … so that the act in question may be seen as
one to which the ostensible performance of the employer’s work by the employee ‘gives occasion’
… the requisite connection would be present.39

The connection, however, would be too tenuous where the employment only provided an opportunity
for the tort to take place.40

The majority did accept, however, that in cases of sexual abuse something more than the sufficiency
of the connection between the wrongful act and the employment might be necessary to better explain
the basis for an employer’s liability. Here reference to the special role assigned to the employee who
was the abuser might well be helpful.41 Features such as authority, power, trust, control, and the ability
to achieve intimacy would indicate a strong connection between the employment and the wrongful act.
In common then with BXB above, sexual abuse cases are seen as an application of the general Stage
Two test where specific additional factors are relevant.

On the facts Hewett had been assigned no role in relation to his roommate – shared physical prox-
imity merely provided the opportunity for his drunken actions, which were not in the course of his
employment: ‘In truth, [they] had no real connection to it.’42 The judgment of Edelman and
Steward JJ, while agreeing with the result, offers a more nuanced exploration of the relationship
between agency, vicarious liability, and non-delegable duties. The reason why vicarious liability is con-
fusing, they argue, is because it conflates different areas of law. Agency cases (which, of course, involve
primary liability) should therefore be distinguished from vicarious liability (secondary liability) where
the employee’s wrongful acts have to be sufficiently or closely connected to the employee’s duties or
powers of employment so that they could be said to have been performed in the course of their
employment.43 Drawing on the history of vicarious liability, they argue that while based upon the
same principles as agency (which makes the principal liable through the attribution of acts), vicarious

35Schokman v CCIG Investments Pty Ltd [2023] HCA 21, [20].
36[2016] HCA 37, [68].
37For criticism of the ‘occasion’ test eg D Ryan ‘From opportunity to occasion: vicarious liability in the High Court of

Australia’ (2017) 76 Cambridge Law Journal 14; J Goudkamp and J Plunkett ‘Vicarious liability in Australia: on the
move?’ (2017) 17 Oxford University Commonwealth Law Journal 162.

38Kiefel CJ, Gageler, Gordon and Jagot JJ. It is worth noting the change of composition of the HCA since Prince Alfred
College was decided in 2016. My thanks to James Lee for raising this point.

39Schokman (above n 35), [33].
40For example where the act is spontaneous, as in Deatons v Flew (1949) 79 CLR 370: Schokman (above n 35), [95] per

Gleeson J.
41Schokman (above n 35), [22], [34]. It is clear, reading these paragraphs together, that the High Court was relying on

[80]–[81] of Prince Alfred College to overcome its concerns at [68] that a connection test in the abuse context might give
rise to value judgements which did not proceed on a principled basis.

42Schokman (above n 35), [46].
43Ibid, [50].
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liability has developed as a distinct form of liability based upon an attribution of liability to the
employer.44

More radically, Edelman and Steward JJ questioned whether institutional sexual abuse cases such as
Prince Alfred College might better be regarded as non-delegable duties cases.45 This would involve
overturning authority to the contrary (NSW v Lepore)46 and rewriting the approach taken in Prince
Alfred College itself. While worthy of greater academic consideration than I have space for here,47

this suggestion was not adopted by the rest of the court.

(b) Reflections

The judgments in Schokman are united, then, in finding that Hewett’s act of negligent urination was
not sufficiently connected to his employment. The word ‘occasion’ which featured so prominently in
Prince Alfred College is used only nine times; five of these feature in Gleeson J’s judgment, which
expressed concern that the difference between ‘occasion’ and the mere ‘opportunity’ to commit the
act (which does not give rise to vicarious liability) is not ‘easy to identify’.48 BXB is cited seven
times and we might infer that its more restrictive view of the law has reassured the HCA that the
term ‘connection’ will not necessarily permit uncontrolled liability on a ‘but for’ basis (indeed, as
we saw above, the UKSC expressly denied this). Does Schokman then mark a budding convergence
between the approach of the UKSC and HCA as both embrace ‘connection’ as a means of determining
the course of employment? Before we get too excited, Prince Alfred College is still regarded as authori-
tative in relation to sexual abuse, raising specific factors to be weighed in the balance. Yet the bizarre
facts of Schokman have given rise to a thoughtful decision that draws liberally on the case law of the
UKSC and seeks to rehabilitate the ‘connection’ test – drawn, it may be recalled, originally from the
wording of Salmond on Torts49 – as a means of determining the scope of employment and hence the
reach of the vicarious liability doctrine.

Conclusions

BXB and Schokman represent leading judgments that will dictate the future shape of the law. They seek
to provide guidance for future courts, notably advising them to examine the duties and powers of the
wrongdoing employee with reference to previous case law. Both advise caution. Questions remain,
however. How will courts treat sexual abuse cases given that both cases suggest specific concerns
that need to be addressed in such cases?50 To what extent will these ‘special features’ be relevant to
other intentional torts such as physical abuse? Will BXB finally be successful in reining in
vicarious liability by reducing the role of policy to a final check in ‘difficult cases’ or will the impulse
to do justice prove hard to resist? While the messaging is clear, given that the doctrine of
vicarious liability ‘should be frankly recognised as having its basis in a combination of policy

44Ibid, [62].
45Relying on Morris v Martin [1966] 1 QB 716.
46[2002] HCA 4, (2003) 212 CLR 511.
47I have no doubt this interesting, if controversial, discussion (technically obiter) will be picked up by commentators in

Australia, the UK and beyond.
48Schokman (above n 35), [95]. Gleeson J did offer the rationalisation that ‘occasion’ indicates that the employee’s wrongful

act involved taking advantage of some aspect of their role to commit the wrongful act, while ‘opportunity’ is suggestive of a
spontaneous wrongful act. While this may explain existing Australian case law, one might question to what extent this is
sufficiently precise to guide future courts. The difficulty of providing a coherent distinction between ‘occasion’ and ‘oppor-
tunity’ has also been raised by commentators, see those cited above in n 37.

49JW Salmond The Law of Torts (London: Stevens and Haynes, 1907) pp 83–84, as acknowledged in Lister (above n 17),
[15]. This text has been regarded as authoritative across the common law world.

50The post-BXB case ofMXX v A Secondary School [2023] EWCACiv 996 followed the recommended fact-based approach
with reference to previous authority, placing considerable weight on the absence of caring and pastoral responsibility for, and
authority over, pupils in finding the abuse not to be in the course of employment: [87].
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considerations’,51 it will be hard to relegate policy to an afterthought in cases where there is no clear
precedent (and precedents can be distinguished …). The challenge for Australian law is more funda-
mental. The ‘occasion’ test of Prince Alfred College is now seen as part of the ‘connection’ test for
course of employment. How will Australian courts respond to this new formulation?

51JG Fleming The Law of Torts (Sydney: LBC Information Services, 9th edn, 1998) p 410.
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