
H A G U E J O U R N A L O N T H E R U L E O F L A W

2014 Volume 6 Issue 2

Contents

2014  Volume 6  Issue 2

2014  V
olum

e 6
115–276

HJRL
2014/2

– What can we learn from Japanese legal assistance?
– Rule of law in Ukraine
– Amnesty in Kosovo: What went wrong?

Articles

Arlinda Rrustemi & Moritz Baumgärtel, Shooting in the Dark: Evaluating 
Kosovo’s Amnesty Law and the Role of International Actors 115

Pip Nicholson & Teilee Kuong, Japanese Legal Assistance: An East Asian 
Model of Legal Assistance and Rule of Law? 141

Tatiana Kyselova, Dualism of Ukrainian Commercial Courts: Exploratory 
Study 178

M. Forsyth & B. Haggart, Th e False Friends Problem for Foreign Norm 
Transplantation in Developing Countries 202

Deval Desai, Rosie Wagner & Michael Woolcock, Th e Missing Middle: 
Reconfi guring Rule of Law Reform as if Politics and Process Mattered 230

Chao Zhou & Dan Banik, Access to Justice and Social Unrest in China’s 
Countryside: Disputes on Land Acquisition and Compensation 254

hjrl_6-2_om.indd   1hjrl_6-2_om.indd   1 9/30/2014   8:51:12 AM9/30/2014   8:51:12 AM

https://doi.org/10.1017/S1876404514001122 Published online by Cambridge University Press

https://doi.org/10.1017/S1876404514001122


I	H A G U E  J O U R N A L  O N  T H E  R U L E  O F  L A W
www.asserpress.nl/cata/haguejournal/fra.htm

journals.cambridge.org/HJRL
Recommended citation: HJRL

The Hague Journal on the Rule of Law is a multidisciplinary journal that aims to deepen and broaden 
our knowledge and understanding about the rule of law. Its two main areas of interest are: 1) theo-
retical issues related to the conceptualization and implementation of the rule of law in domestic 
and international contexts; 2) the relation between the rule of law and economic development, 
democratization and  human rights protection. The HJRL welcomes contributions from academ-
ics and practitioners with expertise in any relevant field, including law, anthropology, economics, 
philosophy, political science and sociology.

The Hague Journal on the Rule of Law is supported by the Hague Institute for the Internationalisation 
of Law (HiiL). It is indexed by the Westlaw UK Legal Journals Index (LJI), the Index to Foreign 
Legal Publications, LexisNexis, Scopus and the Thomas Reuters Social Science Citation Index.

Editorial Office
Hague Journal on the Rule of Law, Ronald Janse, University of Amsterdam, Faculty of Law, Oude 
Manhuispoort 4-6, 1012 CN Amsterdam, The Netherlands, e-mail: r.janse@uva.nl.

Distribution 
The Hague Journal on the Rule of Law is distributed for t.m.c.Asser press by Cambridge University 
Press, Cambridge, UK. The journal is also available online through the Cambridge Journals Online 
service. This service can be found at http://journals.cambridge.org/hjrl.

Subscription rates and specimen copies
Subscription to the Hague Journal on the Rule of Law, Volume 6 (2014): Print + online: GBP 125.00 
/ USD 240.00 / EUR 156.00. Print only: GBP 116.00 / USD 228.00 / EUR 145.00; Online only: 
GBP 108.00 / USD 209.00 / EUR 132.00. Subscription orders, changes of address and requests for 
specimen copies should be sent to: Cambridge University Press, The Edinburgh Building, Shaftesbury 
Road, Cambridge CB2 8RU, UK, E-mail: journals@cambridge.org; or in the USA, Canada and 
Mexico: Cambridge University Press, Journals Fulfillment Department, 100 Brook Hill Drive, West 
Nyack, New York 10994 2133, E-mail: subscriptions_newyork@cambridge.org.

Advertising
To advertise in the journal email USAdSales@cambridge.org or telephone +1 (212) 337 5053 in 
the USA, Canada or Mexico; email ad_sales@cambridge.org or telephone +44 (1223) 325083 in 
the rest of the world.

Photocopying and permissions
All rights reserved. No part of this publication may be reproduced in any form or by any means, 
photocopying, electronic, or otherwise, without permission in writing from Cambridge University 
Press. Permission inquiries from the USA, Mexico, and Canada should be addressed to the New 
York office of Cambridge University Press <http://www.cambridge.org/uk/information/rights/con
tacts/newyork.htm>; permission inquiries from elsewhere should be addressed to the Cambridge 
office <http://www.cambridge.org/uk/information/rights/contacts/cambridge.htm>; permission 
inquiries from Australia and New Zealand should be addressed to the Melbourne office <http://
www.cambridge.org/uk/information/contacts_melbourne.htm>. Permission to copy (for users in 
the USA) is available from the Copyright Clearance Center (CCC), <http://www.copyright.com>, 
email: info@copyright.com. For republication specific written permission should be obtained from 
the copyright owner. Please apply to press@asser.nl.

ISSN (Print) 1876-4045
ISSN (Online) 1876-4053

© 2014 t.m.c.Asser press, The Hague, and contributors.

https://doi.org/10.1017/S1876404514001122 Published online by Cambridge University Press

http://www.journals.cambridge.org/hjrl
http://www.cambridge.org/us/information/rights/contacts/newyork.htm
http://www.cambridge.org/us/information/rights/contacts/newyork.htm
http://www
http://www
http://www
http://www.copyright.com/
mailto:info@copyright.com
https://doi.org/10.1017/S1876404514001122


II Board of Editors

Editors-in-Chief

Julio Faundez, Professor of Law and Dean of the 
Law School, Warwick University, UK
Randy Peerenboom, Professor of Law, La Trobe 
University, Melbourne, Australia & Associate 
Fellow Oxford University Centre for Socio-
Legal Studies

Articles & Book Reviews Editors

Ronald Janse, Associate Professor of Law, Univer-
sity of Amsterdam, The Netherlands
Sam Muller, Director, Hague Institute for the 
Internationalisation of Law (HiiL), The Hague, 
The Netherlands

Editors

Pim Albers, Ministry of Justice of The Neth-
erlands
Per Bergling, Professor of Law, Umeå University, 
Sweden
Christina Biebesheimer, Chief Counsel, Justice 
Reform Practice Group, World Bank, Washing-
ton, DC, USA
Simon Chesterman, Global Professor and Direc-
tor of the New York University School of Law 
Singapore Program and Associate Professor of 
Law, National University Singapore, Singapore
Mark Ellis, Executive Director, International Bar 
Association, London, UK
James A. Goldston, Executive Director, Open 
Society Justice Initiative, New York, NY, USA
Stephen Golub, Lecturer in International De-
velopment and Law, Boalt Hall Law School, 
University of California at Berkeley and Adjunct 
Professor in Strengthening Legal Systems and 
Legal Empowerment, Central European Uni-
versity, Budapest.
Philip Jeyaretnam, Senior Counsel, Partner and 
Commercial Litigator, Rodyk and Davidson 
LLP, Singapore
Sumaiya Khair, Professor of Law, University of 
Dhaka, Bangladesh
Martin Krygier, Professor of Law, Co-Director – 
Centre for Interdisciplinary Studies of Law, Uni-
versity of New South Wales, Sydney, Australia
Marlon J. Manuel, Coordinator Alternative Law 
Groups, Ateneo de Manila University, Quezon 
City, Philippines
Hiroshi Matsuo, Professor of Law, Keio Univer-
sity, Tokyo, Japan

André Nollkaemper, Professor of International 
Law and Director of the Amsterdam Center for 
International Law, University of Amsterdam, 
The Netherlands
Jan Michiel Otto, Professor of Law and Gover-
nance in Developing Countries and Director of 
the Van Vollenhoven Institute for Law, Gover-
nance and Development, Leiden University, The 
Netherlands
Dory Reiling, Judge District Court Amsterdam 
& Researcher (Senior Judicial Reform Special-
ist), Council for the Judiciary, The Hague, The 
Netherlands
Michiel Scheltema, Former Chairman Dutch 
Scientific Council of Government Policy, Pro-
fessor of Law, Utrecht University and Chair 
Programmatic Steering Board Hague Institute 
for the Internationalisation of Law (HiiL), The 
Netherlands
Gunnar Folke Schuppert, Research Professor 
of New Forms of Governance, Social Science 
Research Centre, Berlin, Germany
Brian Z. Tamanaha, Professor of Law, Washing-
ton University Law School, St. Louis, MI, USA
Alexander J. Thier, Assistant to the Administra-
tor and Director of the Office of Afghanistan 
and Pakistan Affairs, United States Agency for 
International Development (USAID)
Erik Wennerström, Senior Legal Advisor, Ministry 
for Foreign Affairs, Stockholm, Sweden
Michael Zürn, Professor of International Rela-
tions, Dean of the Hertie School of Governance, 
Berlin, Germany

https://doi.org/10.1017/S1876404514001122 Published online by Cambridge University Press

https://doi.org/10.1017/S1876404514001122


III	H A G U E  J O U R N A L  O N  T H E  R U L E  O F  L A W

2014  Volume  6  Issue  2

Contents

Articles

Arlinda Rrustemi & Moritz Baumgärtel, Shooting in the Dark: Evaluating 
Kosovo’s Amnesty Law and the Role of International Actors  115

Pip Nicholson & Teilee Kuong, Japanese Legal Assistance: An East Asian 
Model of Legal Assistance and Rule of Law?  141

Tatiana Kyselova, Dualism of Ukrainian Commercial Courts: Exploratory 
Study  178

M. Forsyth & B. Haggart, The False Friends Problem for Foreign Norm 
Transplantation in Developing Countries  202

Deval Desai, Rosie Wagner & Michael Woolcock, The Missing Middle: 
Reconfiguring Rule of Law Reform as if Politics and Process Mattered  230

Chao Zhou & Dan Banik, Access to Justice and Social Unrest in China’s 
Countryside: Disputes on Land Acquisition and Compensation  254

Contents
Shooting in the Dark: Evaluating Kosovo’s Amnesty Law and the Role of International Actors	 115
Arlinda Rrustemi* & Moritz Baumgärtel**	 115
Introduction	 115
The Belgrade-Pristina Negotiations and the Amnesty Law	 117
Evaluating the Amnesty Law	 122
Legality	 123
Rule of law	 125
Security	 128
Economy	 130
Reconciliation	 132
Explaining the Support of International Stakeholders	 134
Conclusion	 139
Japanese Legal Assistance: An East Asian Model of Legal Assistance and Rule of Law?	 141
Pip Nicholson* & Teilee Kuong**	 141
Introduction	 141
Framing Rule of Law Assistance in the Twenty-First Century	 144
Japanese Approaches to Overseas Development Assistance: 	
A Paradigm Shift 	 149
Japanese ODA over time	 149
Introducing governance: the 1992 Charter	 152
Japanese ODA: Focus on Japan’s Legal Assistance Program 	 156
Strategies and Legitimacy: JICA’s Approach	 167
Incrementalism as a practical strategy	 167
Comparativism	 169
Different practitioners and flexible cycles	 170
Privileging self-help	 171
Budget restraint	 171
Relational aid: different dividends strategically employed 	 172
Humility: a mode of engagement 	 173
Critics: Ownership Undelivered and Lowering the Benchmark?	 174
A Japanese (or Asian) Model?	 174
Implications for Western donors 	 176
Dualism of Ukrainian Commercial Courts: Exploratory Study	 178
Tatiana Kyselova*	 178
Introduction	 178
Methodology	 180
Theoretical Underpinnings of Court Dualism: Top-Down View	 182
Bottom-Up View: White Track 	 187
Bottom-Up View: Black Track	 190
Identity of litigants	 191
Types of undue influence: bribes or pressure?	 192
Subjects of undue influence: judges or bailiffs?	 194
Possibility of the ‘legislative’ subversion of justice	 195
Coercion against litigants	 196
Conclusions	 198
Appendix I: Background Information on the Companies	 200
Appendix II	 201
The False Friends Problem for Foreign Norm Transplantation in Developing Countries	 202
M. Forsyth* & B. Haggart**	 202
Introduction	 202
The Social Construction of Intellectual Property	 205
False Friends, Translation and Diffusion	 208
False friends	 210
But the New Zealanders Will Have to Pay for the Bungee Jump, Right? Vanuatu and Accession to the World Trade Organization	 212
Mexico: New Regime, Old Justifications	 221
The Perils of False Friends	 227
The Missing Middle: Reconfiguring Rule of Law Reform as if Politics and Process Mattered	 230
Deval Desai, Rosie Wagner & Michael Woolcock*	 230
Introduction	 230
Building the Rule of Law Revisited: The Virtues and Limits of the Standard Debates 	 234
Incorporating Politics and Process	 237
How does politics help us understand the limitations of form?	 237
Politics and law in the developmental state	 240
The limitations of politics as power: bringing in process	 243
The Expansion of Public Law: Participation and Experimentation at the Meso Level 	 246
Conclusion	 252
Access to Justice and Social Unrest in China’s Countryside: Disputes on Land Acquisition and Compensation	 254
Chao Zhou* & Dan Banik**	 254
Introduction	 255
Land Administration Law and the Seeds of Social Unrest 	 256
Land Dispute Settlement Mechanism	 260
Administrative adjudication	 262
The applicant requirement is very demanding	 262
Mandatory mediation without time limits	 264
Accessibility, impartiality and independence of the adjudication system	 265
Administrative reconsideration	 266
Administrative litigation	 268
Petition	 270
Legal empowerment and the power of social movements	 272
Concluding Remarks	 274

https://doi.org/10.1017/S1876404514001122 Published online by Cambridge University Press

https://doi.org/10.1017/S1876404514001122


IV

The Hague Journal on the Rule of Law publishes two categories of articles: papers (ap-
prox. 6000–10.000 words) and notes (approx. 500–3000 words). Papers are accepted 
on the basis of double blind peer-review. Notes are accepted on the basis of review by 
two or more editors of the journal. Authors should feel free to make inquiries at the Ed-
itorial Office in case they consider writing a paper or a note. Authors are kindly request-
ed to send their manuscript to the Editorial Office at any time of the year. All submitted 
materials should be in English. For detailed guidelines for manuscripts, contact the edi-
torial office or see www.asserpress.nl/cata/hjrl/fra.htm or http://journals.cambridge.org.

Submission and publication elsewhere
Manuscripts submitted to the HJRL must not be under consideration for publication 
elsewhere. Acceptance of the Editorial Board’s offer to publish, implies that the author 
agrees to an embargo on publication elsewhere for a period of two years following the 
date of publication in the HJRL. After this two-year period, the author may republish 
the article elsewhere, provided only that the author notifies the Publisher and ensures 
that the Publisher is properly credited and that the relevant copyright notice is repeated 
verbatim.

Revision, language-editing and copy-editing
Authors are responsible for the language-editing of their texts and copy-editing in con-
formity with the guidelines for authors. After acceptance of a text for publication, the 
fully edited and correct text must be sent to the Editorial Office within four weeks. Any 
(minor) changes to the text must also be made within this four-week period. Authors 
will not receive formatted proofs for correction.

Books for Review
Books for review and proposals to review books should be addressed to the Editorial Of-
fice.

Fees
Authors will not receive a fee, but will be presented a complimentary issue of the HJRL 
in which their contribution appears.

Editorial Policy &  Guidelines for Contributors

https://doi.org/10.1017/S1876404514001122 Published online by Cambridge University Press

https://doi.org/10.1017/S1876404514001122

	Shooting in the Dark: Evaluating Kosovo’s Amnesty Law and the Role of International Actors
	Arlinda Rrustemi* & Moritz Baumgärtel**
	Introduction
	The Belgrade-Pristina Negotiations and the Amnesty Law
	Evaluating the Amnesty Law
	Legality
	Rule of law
	Security
	Economy
	Reconciliation

	Explaining the Support of International Stakeholders
	Conclusion


	Japanese Legal Assistance: An East Asian Model of Legal Assistance and Rule of Law?
	Pip Nicholson* & Teilee Kuong**
	Introduction
	Framing Rule of Law Assistance in the Twenty-First Century
	Japanese Approaches to Overseas Development Assistance: 
A Paradigm Shift 
	Japanese ODA over time
	Introducing governance: the 1992 Charter

	Japanese ODA: Focus on Japan’s Legal Assistance Program 
	Strategies and Legitimacy: JICA’s Approach
	Incrementalism as a practical strategy
	Comparativism
	Different practitioners and flexible cycles
	Privileging self-help
	Budget restraint
	Relational aid: different dividends strategically employed 
	Humility: a mode of engagement 

	Critics: Ownership Undelivered and Lowering the Benchmark?
	A Japanese (or Asian) Model?
	Implications for Western donors 


	Dualism of Ukrainian Commercial Courts: Exploratory Study
	Tatiana Kyselova*
	Introduction
	Methodology
	Theoretical Underpinnings of Court Dualism: Top-Down View
	Bottom-Up View: White Track 
	Bottom-Up View: Black Track
	Identity of litigants
	Types of undue influence: bribes or pressure?
	Subjects of undue influence: judges or bailiffs?
	Possibility of the ‘legislative’ subversion of justice
	Coercion against litigants

	Conclusions
	Appendix I: Background Information on the Companies
	Appendix II


	The False Friends Problem for Foreign Norm Transplantation in Developing Countries
	M. Forsyth* & B. Haggart**
	Introduction
	The Social Construction of Intellectual Property
	False Friends, Translation and Diffusion
	False friends

	But the New Zealanders Will Have to Pay for the Bungee Jump, Right? Vanuatu and Accession to the World Trade Organization
	Mexico: New Regime, Old Justifications
	The Perils of False Friends


	The Missing Middle: Reconfiguring Rule of Law Reform as if Politics and Process Mattered
	Deval Desai, Rosie Wagner & Michael Woolcock*
	Introduction
	Building the Rule of Law Revisited: The Virtues and Limits of the Standard Debates 
	Incorporating Politics and Process
	How does politics help us understand the limitations of form?
	Politics and law in the developmental state
	The limitations of politics as power: bringing in process

	The Expansion of Public Law: Participation and Experimentation at the Meso Level 
	Conclusion


	Access to Justice and Social Unrest in China’s Countryside: Disputes on Land Acquisition and Compensation
	Chao Zhou* & Dan Banik**
	Introduction
	Land Administration Law and the Seeds of Social Unrest 
	Land Dispute Settlement Mechanism
	Administrative adjudication
	The applicant requirement is very demanding
	Mandatory mediation without time limits
	Accessibility, impartiality and independence of the adjudication system
	Administrative reconsideration
	Administrative litigation
	Petition
	Legal empowerment and the power of social movements


	Concluding Remarks



