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Abstract
As the United States’ largest public health insurance program, Medicaid has since 1965 played a crucial role
in the struggle for equitable health care access. It has the potential to be a powerful instrument of
reproductive justice, yet discriminatory policies that deny coverage for vital sexual, reproductive, or other
health services, or exclude entire populations of people with low incomes from coverage altogether,
constrain peoples’ health and reproductive futures. Resulting discrimination in Medicaid law and policy
thwart the program’s ability to promote intergenerational health equity and reproductive justice for
underserved communities.

This Article provides an account of why reproductive justice is a necessary framework for examining,
reimagining, and reforming Medicaid coverage law and policy. Part I gives a brief history and overview of
reproductive justice, which serves as “an open source code that people have used to pursue fresh critical
thinking regarding power and powerlessness.” Part II argues that we should utilize that open source code
in Medicaid coverage reform. Using some of the reproductive justice movement’s critiques as a starting
point, it explores how reproductive oppression has shapedMedicaid coverage law, policy, andmainstream
reproductive and health care reform movements’ proposals, and to what effect. It argues that examining
Medicaid law, policy, and proposed reforms through this lens and in collaboration with the reproductive
justice movement can enable health advocates and policymakers to more fully understand, disrupt, and
dismantle reproductive injustices that drive health inequities. Ultimately, it can empower reformers to
build a more equitable public health insurance safety net that brings us closer to reproductive justice
for all.

Introduction

“What does it mean when the tools of a racist patriarchy are used to examine the fruits of that
same patriarchy? It means that only the most narrow parameters of change are possible and
allowable.”

—Audre Lorde, The Master’s Tools Will Never Dismantle the Master’s House1

Since 1965, Medicaid has played a crucial role in the struggle for equitable health care access in the
United States (U.S.).2 As of July 2022, it provided lifesaving health coverage to over eighty-nine

© 2023 The Author(s).

1Audre Lorde, TheMaster’s ToolsWill Never Dismantle theMaster’s House, in SISTER OUTSIDER 100, 100–101 (Penguin Books
ed., 3rd ed., 2020) (1984).

2Social Security Amendments of 1965, Pub. L. No. 89–97, tit. I, § 121(a), 79 Stat. 286, 344.
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million people with low incomes, a majority of whom were people of color.3 Medicaid covers
more than 40 percent of U.S. births, 65 percent of births for Black women and birthing people, and
is the leading source of coverage for family planning services.4 As the country’s largest
public health insurance program, it has the potential to be a powerful instrument of
reproductive justice, “the human right to maintain personal bodily autonomy, have children, not
have children, and parent the children we have in safe and sustainable communities.”5

To achieve that vision, advocates must confront the white supremacy, xenophobia, cisheteropa-
triarchy, ableism, and other systems of oppression “baked into the program.”6 From Medicaid’s
inception, some policymakers have obstructed its potential as an instrument of reproductive
justice by denying Medicaid beneficiaries coverage of vital sexual, reproductive, and
other health services, and excluding certain populations with low incomes from coverage
altogether.7 Resulting eligibility and benefit gaps systematically deny people meaningful
self-determination over their health and reproductive futures and deepen already stark
health inequities within and across generations.8 By design, these systematic denials of access
to care fall hardest on people who live and experience compounded discrimination at the intersec-
tions of multiple non-dominant identities (e.g., undocumented immigrant women of color
with low incomes).9 Discriminatory coverage laws and policies are instruments of reproductive
oppression: the regulation and exploitation of people’s bodies, sexuality, labor, and
reproductive capacities.10 Dominant health care and reproductive law and policy frameworks have

3See July 2022 Medicaid & CHIP Enrollment Data Highlights, MEDICAID.GOV, https://www.medicaid.gov/medicaid/program-
information/medicaid-and-chip-enrollment-data/report-highlights/index.html [https://perma.cc/4XHX-J9CX] (last visited
Nov. 23, 2022).

4MEDICAID’S ROLE IN FINANCING MATERNITY CARE 1, 5 (Medicaid and CHIP Payment and Access Commission ed., Feb. 2021),
https://www.macpac.gov/wp-content/uploads/2020/01/Medicaid%E2%80%99s-Role-in-Financing-Maternity-Care.pdf; Usha
Ranji et al., Financing Family Planning Services for Low-income Women: The Role of Public Programs, KAISER FAM. FOUND.
(Oct. 25, 2019), https://www.kff.org/womens-health-policy/issue-brief/financing-family-planning-services-for-low-income-
women-the-role-of-public-programs/ [https://perma.cc/4PPY-AX2L].

5See id.; What is Reproductive Justice?, SISTERSONG WOMEN OF COLOR REPRODUCTIVE JUSTICE COLLECTIVE, https://www.
sistersong.net/reproductive-justice [https://perma.cc/8TCL-X7GU] (last visited Nov. 1, 2021).

6Of note, when Congress included Medicaid as Title XIX in the Social Security Amendments of 1965, it intentionally
chose an optional program with narrow eligibility criteria instead of forging the universal health care program that the
labor and civil rights movements long called for. It selected this basic structure in part to meet white Jim Crow state
lawmakers’ demands for control over who could access health care in their states. In doing so, it intentionally empowered
states to perpetuate inequities in access to care. See Cindy Pearson, Protecting and Expanding Medicaid Means
Confronting Racism Baked into the Program, NAT’L WOMEN’S HEALTH NETWORK (Apr. 3, 2019), https://nwhn.org/protecting-
and-expanding-medicaid-means-confronting-racism-baked-into-the-program/ (specifically discussing racism entrenched in
the program); see also Sarah Somers & Jane Perkins, The Ongoing Paradox of the Medicaid Program, 16(1) J. HEALTH & LIFE
SCIENCES L. 99, 96–111 (2022); Hoag Levins,A Tangled and Tenacious Challenge: Structural Racism inMedicaid, Penn. Leonard
Davis Inst. of Health Econ. (Apr. 26, 2022), https://ldi.upenn.edu/our-work/research-updates/a-tangled-and-tenacious-
challenge-structural-racism-in-medicaid/; THEODORE MARMOR, THE POLITICS OF MEDICARE 52 (Routledge ed., 2d ed. 2017);
discussion infra Part II.

7Id.
8See, e.g., LORETTA J. ROSS, UNDERSTANDING REPRODUCTIVE JUSTICE 2 (2006), https://d3n8a8pro7vhmx.cloudfront.net/rrfp/

pages/33/attachments/original/1456425809/Understanding_RJ_Sistersong.pdf?1456425809 [https://perma.cc/6AC2-9SQV];
MADELINE T. MORCELLE, CLOSING THE MEDICAID COVERAGE GAP: PREVENTING A SEPARATE AND UNEQUAL RESULT 2–3 (NAT’L HEALTH

L. PROGRAM ed., 2021); Jamila Taylor, Structural Racism & Maternal Health Among Black Women, 48 J.L., MED & ETHICS

506, 507–510 (2020).
9See discussions on populations targeted or disparately impacted by coverage (e.g., immigrants, Black and Latinx people) and

benefit (e.g., abortion) gaps infra Part II.
10See ROSS, supra note 8, at 2.
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yet to remedy these injustices.11 Moreover, depending upon them may constrain the parameters of
change.12

This Article provides an account of why reproductive justice is a necessary framework for examining,
reimagining, and reformingMedicaid coverage law and policy.13 Part I gives a brief history and overview
of reproductive justice, which serves as “an open source code that people have used to pursue fresh
critical thinking regarding power and powerlessness.”14 I describe key principles of the framework and
movement’s “source code” and explain how its “open” nature upends the hierarchical and exclusionary
structures of mainstream health care and reproductive reformmovements. Part II argues that we should
utilize that open source code in Medicaid coverage reform. Using some of the reproductive justice
movement’s critiques as a starting point, I explore how reproductive oppression has shaped Medicaid
coverage law, policy, and mainstream movements’ reform proposals, and to what effect. I argue that
examining Medicaid law, policy, and proposed reforms through this lens and in collaboration with the
reproductive justice movement can enable health advocates and policymakers to more fully understand,
disrupt, and dismantle reproductive injustices that drive health inequities. Ultimately, it can empower
reformers to build a more equitable public health insurance safety net that brings us closer to
reproductive justice for all.

Reproductive justice’s open source code

For countless years, women of color in the U.S. and abroad have organized to counter reproductive
oppression.15 Their efforts flourished in the eighties as they formed organizations, beginning with the
National Black Women’s Health Project, that organized around racial affinities, collaborated with one

11LindsayWiley notes that current dominant health lawmodels include the: (1) patient rights movement, in which “fairness
[is] typically articulated [in individual terms] as access to care largely on the basis of medical need, high quality of care, and
respect for patient autonomy and dignity[;]” (2) market power movement, which emphasizes “the establishment of proper
market incentives with the dual objectives of conserving public funds and curbing inflation in health care costs; and (3) health
consumerism movement, which reframes and melds the market power model with some elements of the patient rights
movement to further the “freedom to participate in the marketplace [through] an ethics of consumer protection” that is
“focused on ensuring that patients have access to information and are protected from coercion[,]” yet “focuses on individual
decisionmaking [offering] few new opportunities to articulate collective, social goals.” Lindsay F. Wiley, From Patient Rights to
Health Justice: Securing the Public’s Interest in Affordable, High-Quality Health Care, 37 CARDOZO L. REV. 833, 839–51 (2016)
(quoting Rand E. Rosenblatt, The Four Ages of Health Law, 14 HEALTHMATRIX 155 (2004); James F. Blumstein & FrankA. Sloan,
Redefining Government’s Role inHealth Care: Is aDose of CompetitionWhat theDoctor ShouldOrder?, 34VAND. L. REV. 849, 852
(1981); William M. Sage, Relational Duties, Regulatory Duties, and the Widening Gap Between Individual Health Law and
Collective Health Policy, 96 GEO. L.J. 497, 504 (2008); dominant reproductive law and policy models that predate reproductive
justice include the: (1) reproductive health movement, which focuses on addressing barriers to reproductive health service
delivery but often neglects the need for access to all services, and often focuses on strategies to improve services and education on
the individual level without addressing the root causes of health inequities; and (2) reproductive rights movement, which
focuses on the lack of adequate legal protections or enforcement that protect individuals’ rights (e.g., the right to privacy, choice,
be free from discrimination, access services) to reproductive health services. See ASIAN CMTYS. FOR REPROD. JUST. (now FORWARD

TOGETHER), A NEW VISION FOR ADVANCING OUR MOVEMENT FOR REPRODUCTIVE HEALTH, REPRODUCTIVE RIGHTS AND REPRODUCTIVE

JUSTICE 2 (2005); infra Part I (discussing how the reproductive rights movement, reproductive health movement, and
Clintoncare proposal failed to adequately grapple with reproductive oppression).

12Lorde, supra note 1, at 100.
13This Article offers examples of howMedicaid coverage law and policy both oppose and reinforce reproductive oppression,

and how reforms can further reproductive justice. A full exposition of reproductive injustices in Medicaid law and policy,
including across service delivery, payment, privacy, and other areas, are beyond the scope of this Article.

14LORETTA ROSS & RICKIE SOLINGER, REPRODUCTIVE JUSTICE: AN INTRODUCTION 71 (2017); Guohua Pan & Curtis Bonk, The
Emergence of Open-Source Software in North America, 8(3) INT’L R. RESEARCH IN OPEN & DISTRIBUTED LEARNING (explaining that
open-source code is “created by a development community rather than a single vendor[.]” It is fully or partially freely available
to the public for use, modification, and distribution. The result is a believed to be “fundamentally a more efficient as well as
democratic way of developing software that enables participatory co-development and sparks innovation).

15In this Article, I strive to use gender inclusive language to reflect the scope of people with various health needs and
reproductive experiences. I employ “women” in limited instances to honor how advocates or campaigns self-identify, and when
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another, and partnered with other movements to advance shared aims.16 Their efforts came to a head in
1994, when the reproductive justice framework and movement emerged as a powerful critique of the
ways in which mainstream reproductive and health care reform movements and policymakers were
pursuing narrow agendas that failed people navigating reproductive oppression.17

Consider who was in power that year in the U.S. A white man, Bill Clinton, was President, the 42nd
link in an unbroken chain of white men who had held the position since 1789. 18 A white woman, then-
First Lady Hillary Clinton, led a taskforce comprised of mostly white men tasked with recommending a
national health care reform plan to the President.19 White people, and especially men, held the
overwhelming majority of seats in Congress.20 White people, and particularly middle-class and wealthy
white people, largely led mainstream reproductive and health care reform movements.21 They decided
who qualified as an “expert,” to join their organizations, or to sit and be heard at coalition tables. White
people disproportionately determined the substance of health care and reproductive policy reform and
litigation agendas, which reflected their values, interests, and preferences. White people largely centered
their own concerns and deprioritized the demands of women and people of color, who continue to be the
primary targets of reproductive oppression. In response, women of color activists were increasingly and
rightfully frustrated by the reproductive rights movement’s inadequate focus on individual “choice,” an
inadequacy mirrored in Roe v. Wade’s negative rights approach, and neglect of persistent reproductive
oppression.22 Likewise, they were dissatisfied with the direction of federal health care reform efforts.

Months after attending the International Conference on Population & Development in Cairo, twelve
Black women gathered at the Illinois Pro-Choice Alliance Conference.23 They discussed the need for a
new analytical and organizing framework that would bridge reproductive rights and social justice.24

Through that lens, they determined that the Clinton administration’s health care reform plan failed to
connect health care access, decisions to parent or not parent, and intersecting social justice issues.25 It
avoided abortion and other reproductive health care altogether. They decided to respond.

OnAugust 16, 1994, the group, calledWomen of AfricanDescent for Reproductive Justice, published
a full-page letter to Congress inWashington Post andRoll Call.26 In their letter, “BlackWomen onHealth
Care Reform,” they called for universal, comprehensive, and affordable health coverage and access, with

necessary to accurately reflect statutory terms or cisgender women-centered research. More inclusive statutory drafting and
research is needed. See ASIAN CMTYS. FOR REPROD. JUST., supra note 11, at 5.

16Id.
17Lindsay Wiley, Health Law as Social Justice, 24(1) CORNELL J. L. & PUB. POL’Y 53, 47–105 (2014).
18See, e.g., William J. Clinton, WHITE HOUSE, https://www.whitehouse.gov/about-the-white-house/presidents/william-j-

clinton/ (last visited Dec. 5, 2022); Ibram X. Kendi, The Pre-History of President Clinton’s Racist (and Antiracist) Liberalism,
AFRICAN AMERICAN INTELLECTUAL HIST. SOCIETY: BLACK PERSPECTIVES (May 21, 2016), https://www.aaihs.org/the-pre-history-of-
president-clintons-racist-and-antiracist-liberalism/ (last visited Dec. 5, 2022).

19See, e.g., Abigail Trafford, Who’s on Hillary’s List?, WASH. POST (Mar. 30, 1993), https://www.washingtonpost.com/
nation/2019/08/16/reproductive-justice-how-women-color-asserted-their-voice-abortion-rights-movement/.

20Demographics ofMembers of Congress, in VITAL STATISTICS ONCONG. 58–63 (Molly Reynolds, ed., Brookings Inst., ed., 2022).
21See generally SISTERSONG WOMEN OF COLOR REPRODUCTIVE JUSTICE COLLECTIVE, supra note 5 (discussing how “the women’s

rightsmovement, led by and representingmiddle class andwealthy white women, could not defend the needs of women of color
and other marginalized women and trans* people”).

22Loretta Ross,What is Reproductive Justice?, in REPRODUCTIVE JUSTICE BRIEFING BOOK 4 (2007); see alsoMelissa Murray, Race-
ing Roe: Reproductive Justice, Racial Justice, and the Battle for Roe v. Wade, 134 HARV. L. REV. 2025, 2053, 2055 (2021) (“All too
often, abortion rights were framed as issues of ‘choice,’ without regard to the way in which, depending on one’s circumstances,
the notion of ‘choice’ could be severely constrained.”); Dorothy Roberts, Reproductive Justice, Not Just Rights, DISSENT MAG.,
https://www.dissentmagazine.org/article/reproductive-justice-not-just-rights [https://perma.cc/H9HC-EGV8] (last updated
fall 2015).

23Reproductive Justice, IN OUR OWN VOICE NATIONAL BLACK WOMEN’S REPRODUCTIVE JUST. AGENDA, https://blackrj.org/our-
issues/reproductive-justice/ (last visited Nov. 25, 2022).

24Introduction, in RADICAL REPRODUCTIVE JUSTICE: FOUNDATION, THEORY, PRACTICE, CRITIQUE loc. 792 (Loretta J. Ross et al. eds.,
2017) (ebook) (hereinafter RADICAL REPRODUCTIVE JUSTICE); Ross, supra note 22, at 4.

25ROSS & SOLINGER, supra note 14, at 63–64.
26Id. at 65.
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strong nondiscrimination protections, for everyone. They expressed the urgent need for equitable access
to all health services, including diagnostic, treatment, preventive, long-term care, mental health services,
prescription drugs, and care for pre-existing conditions. They would “not endorse a health care reform
system that does not cover the full range of reproductive services for all women—including abortion.”27

They emphasized that the U.S. would not achieve these goals until Black women had meaningful
representation on national, state, and local planning, review, and decision-making bodies. Nearly
850 Black women signed on.28

The Women of African Descent for Reproductive Justice had forged a groundbreaking analytical,
organizing, and movement-building framework that would alter the course of reproductive politics in
the U.S.29 To understand how it has and will continue to do so, consider movement co-founder Loretta
Ross and historian Rickie Solinger’smetaphorization of reproductive justice as an “open source code” for
pursuing new critical thinking about power and powerlessness.30 Software programmers write instruc-
tions, known as “source code,” for computers to execute.31 Like many mainstream and largely white-led
legal and policy reform spaces, the mainstream “software social system” features a top-down, hierar-
chical model of development.32 Under this system, source code is proprietary, so users must purchase
licenses that prohibit redistribution or derivative work.33 When source code is “open,” it is freely
available and open to all for use and participatory iteration.34 As legal scholar Eben Moglen writes, this
participatory, inclusive, and anti-hierarchical approach harnesses “extraordinary quantities of high-
quality effort for projects of immense size and profound complexity,” resulting in products that have
outperformed commercial proprietary counterparts developed under dominant frameworks.35 This Part
provides an overview of reproductive justice’s source code.

At its core, reproductive justice is the human right to (1) maintain bodily autonomy; (2) parent;
(3) not parent; and (4) parent current children in safe, sustainable, and healthy communities.36 Securing
this right requires that we restructure society so that “all people have the economic, social, and political
power and means to make decisions about their bodies, sexuality, health, and family, with dignity and
self-determination.”37 This necessitates government and institutional redress for historical and persis-
tent reproductive oppression.38 It also requires accountability for reproductive justice’s enabling
conditions across the myriad of interconnected social justice and human rights issues that affect peoples’
bodies, sexuality, and reproduction.39

Reproductive justice’s holistic analysis of reproductive oppression and inseparable social injustices
recognizes that health and reproductive destinies are a product of much more than individual-level

27Vanessa Williams, Why Black Women Issued a Public Demand For ‘Reproductive Justice’ 25 Years Ago, WASH. POST

(Aug. 16, 2019), https://www.washingtonpost.com/nation/2019/08/16/reproductive-justice-how-women-color-asserted-their-
voice-abortion-rights-movement/ [https://perma.cc/8TJ3-6ZRP].

28ROSS & SOLINGER, supra note 14, at 65.
29RADICAL REPRODUCTIVE JUSTICE, supra note 24, at loc. 792; ROSS & SOLINGER, supra note 14, at 65–66.
30ROSS & SOLINGER, supra note 14, at 71.
31Daniel Lin, Matthew Sag, & Ronald Laurie, Source Code versus Object Code: Patent Implications for the Open Source

Community, 18(2) SANTA CLARA HIGH TECH. L. J. 235–257, 238 (Jan. 2002), 238.
32Id. at 251; Eben Moglen, Anarchism Triumphant: Free Software and the Death of Copyright, FIRST MONDAY (1999), https://

firstmonday.org/ojs/index.php/fm/article/view/684/594 [https://perma.cc/2URT-JXPH].
33Id.
34Id.
35Id.; See e.g., Let’s Build From Here, GITHUB, https://github.com/about [https://perma.cc/JT7Y-RLNK] (last visited Aug.

1, 2022) (explaining that GitHub is a software development platform where tens of millions of users upload often open source
code and collaborate to build and scale software).

36See SISTERSONG WOMEN OF COLOR REPRODUCTIVE JUSTICE COLLECTIVE, supra note 5.
37Reproductive Justice: Background, Nat’l Latina Inst. for Repro. Justice, https://www.latinainstitute.org/en/what-we-do/

reproductive-justice-more [https://perma.cc/SU33-Q5PX] (last visited Nov. 28, 2021).
38See ROSS & SOLINGER, supra note 14, at 70, 115, 122, 183; Roberts, supra note 22.
39Id.

American Journal of Law & Medicine 227

https://doi.org/10.1017/amj.2022.27 Published online by Cambridge University Press

https://www.washingtonpost.com/nation/2019/08/16/reproductive-justice-how-women-color-asserted-their-voice-abortion-rights-movement/
https://www.washingtonpost.com/nation/2019/08/16/reproductive-justice-how-women-color-asserted-their-voice-abortion-rights-movement/
https://perma.cc/8TJ3-6ZRP
https://firstmonday.org/ojs/index.php/fm/article/view/684/594
https://firstmonday.org/ojs/index.php/fm/article/view/684/594
https://perma.cc/2URT-JXPH
https://github.com/about
https://perma.cc/JT7Y-RLNK
https://www.latinainstitute.org/en/what-we-do/reproductive-justice-more
https://www.latinainstitute.org/en/what-we-do/reproductive-justice-more
https://perma.cc/SU33-Q5PX
https://doi.org/10.1017/amj.2022.27


behaviors, legal rights to choose to receive abortions, or innate biology.40 Some reproductive justice
advocates have employed the ecosocial theory of disease distribution’s construct of embodiment to
examine societally structured imbalances in power and resources that shape intergenerational ineq-
uities.41 Ecosocial theory posits that we biologically incorporate our socioecological context (e.g.,
unstable or unhealthy housing, health care discrimination, food apartheid), creating in emergent
embodied phenotypes that shape our health.42 This includes historically contingent sociopolitical
exposures to reproductive oppression, such as white domination over Black women’s wombs to sustain
chattel slavery, the genocide of Indigenous communities, and post-Reconstruction era “Jim Crow”
laws.43 It also includes present day maternity care apartheid, proliferating state bans on abortion and
gender-affirming care, and deeply entrenched medical racism.44

Together, these embodied injustices shape pregnancy and parenting options, experiences, outcomes,
and inequities.45 They also manifest as current and changing population-level patterns of disease
distribution, including health inequities.46 For example, a study of live births from 2005–2018 found
that historic redlining by the Home Owners’ Loan Corporation was associated with preterm birth
prevalence.47 Researchers observed the lowest preterm birth rate in the zip code that the HOLC
historically defined as “Best” or “Still Desirable,” and the highest overall birth rate in the zip code
historically defined as “Hazardous.”48 Periviable birth rates were 3 times higher in “Hazardous” versus
“Best” or “Still Desirable” neighborhoods. Another study on women diagnosed with breast cancer found
that a Jim Crow state birthplace was associated with increased odds of estrogen-receptor negative breast
cancer only for Black, but not white, women, with the strongest effect observed for Black women born
before 1965.49

Reproductive justice employs intersectionality, an integrated power analysis and practice, to under-
stand, challenge, and guide equitable responses to the “matrix of domination” that structures our society
in this way.50 Systems of domination, such as white supremacy, cisheteropatriarchy, xenophobia,
ableism, and classism, privilege dominant populations’ (i.e., white, higher-income, cisgender male,

40See, e.g., Joan C. Chrisler, A Global Approach to Reproductive Justice—Psychosocial and Legal Aspects and Implications,
20 WM. & MARY J. RACE, GENDER, & SOC. JUST. 20 (2013); ROSS & SOLINGER, supra note 14, at 114; NANCY KRIEGER, ECOSOCIAL
THEORY, EMBODIED TRUTHS, AND THE PEOPLE’S HEALTH 3, 54 (2021).

41Id. at 3; ROSS & SOLINGER, supra note 14, at 225.
42See id. at 44, 49, 227–29; KRIEGER, supra note 40, at 54.
43Dobbs v. Jackson, No. 19-1392, 597 U.S. __ (2022); see KRIEGER, supra note 40, at 11–13, 42, 225; Taylor, supra note 8, at

506–09; Elizabeth Nash, State Policy Trends 2021: The Worst Year for Abortion Rights in Almost Half a Century, GUTTMACHER

INST. (Jan. 5, 2022), https://www.guttmacher.org/article/2021/12/state-policy-trends-2021-worst-year-abortion-rights-almost-
half-century; Oliver C. Haug, Halfway Through the Year, 2021 is Already the Worst Year Ever for Anti-Trans Legislation, MS.
MAG. (July 16, 2021).

44See, e.g., Kate Raphael, Racial Bias in Medicine, HARV. GLOB. HEALTH INST. (Feb. 5, 2020), https://globalhealth.harvard.edu/
racial-bias-in-medicine/ [https://perma.cc/8VT2-WBPH] (discussing debunked myths that Black people have a higher pain
tolerance than white people); see infra Part II.B (discussing coverage of sexual and reproductive health services).

45KRIEGERsupra note 40, at 48, 66–67 (discussing how transgenerational social inheritance of privilege, deprivation, and
resulting conditions, and potentially, epigenetic imprinting and transgenerational inheritance, may drive population distri-
butions of health inequities across generations); ROSS & SOLINGER, supra note 14, at 12, 225.

46Id.
47Stefanie J. Hollenbach, Associations Between Historically Redlined Districts and Racial Disparities in Current Obstetric

Outcomes, 4(9) JAMA Network Open (2021) (finding through a cohort study of 64,804 live births in 17 zip codes that
historically redlined zip codes were associated with increased preterm and periviable birth).

48Id.
49Nancy Krieger et al., Jim Crow and Estrogen-Receptor-Negative Breast Cancer: U.S.-Born Black Women and White Non-

Hispanic Women, 1992–2012, 28(1) Cancer Causes Control (Jan. 2017).
50COMBAHEE RIVER COLLECTIVE STATEMENT 1 (Combahee River Collective ed., 1977) (on file with the Yale University American

Studies Department) (credited as one of the earliest expressions of intersectionality, though not in name); Kimberlé Crenshaw,
Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Feminist Theory
and Antiracist Politics, U. CHI. LEGAL F. 139, 139–167 (1989) (first coining the term intersectionality in name); PATRICIA HILL

COLLINS, BLACK FEMINIST THOUGHT 17 (2000).
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non-disabled individuals born in the U.S.) access to the resources and conditions necessary to support
their health, wealth, and wellbeing at others’ expense. Intersectional theory emphasizes that these
systems of domination are not “mutually exclusive categories of experience and analysis[,]” but rather
mutually reinforcing.51 People who live at the intersections of multiple nondominant identities expe-
rience compounded oppression which, in turn, shapes the conditions of peoples’ lives.52 For example, a
Black transgender immigrant might be subjected to compounded anti-Blackness, transphobia, and
xenophobia in obstetric care.53 Intersectional analysis also addresses power inequities within and across
societal spheres (e.g., interpersonal, community, and political) and scales (e.g., local to global gover-
nance), time, and space.54

While “dominant conceptions of discrimination condition us to think about subordination as
disadvantage occurring along a single categorical axis” in the matrix of domination (e.g., structural
racism), the experiences of people with intersectional identities, such as Black women, cannot be
compartmentalized.55 Addressing only a single axis limits inquiry to “the experiences of otherwise-
privileged members of the group[,]” creating a distorted and incomplete power analysis and agenda
for remediation.56 Such an approach erases the experiences of people multiply burdened by
oppression and marginalizes them “within the very movements that claim them as part of their
constituency[.]”57 Ultimately, it makes exacting goals such as eradicating racism, cisheteropatriar-
chy, and ableism even harder to achieve.58 Intersectional theory offers an alternative path: we must
center the intersectional experiences and concerns of the constituencies who are most disadvantaged
by reproductive oppression and other inseparable injustices and “remak[e] the world where
necessary.”59

Like “open” source code, reproductive justice’s “openness” is essential to achieving that vision. The
movement’s key strategies include grassrootsmobilization andmovement building to organize “from the
margins to the center, rather than from the bottom to the top” to center the concerns and build the power
of women of color and other communitiesmost burdened by reproductive oppression.60 It is also open in
the sense that it seeks to build a network of allied social justice and human rights organizations who will
incorporate a reproductive justice lens into their efforts.

Adopting reproductive justice’s source code requires more than analytical engagement; it
demands the examination and reimagination of mainstream advocacy and policymaking processes
and power structures.61 As is true for the interconnected health justice movement, “[t]hese efforts
cannot be led by communities who have benefited from the very forms of subordination that must be
dismantled if … justice is to be achieved. Empowering these communities in decision-making
processes helps ensure that the design and implementation of interventions intended to benefit them

51Crenshaw, supra note 50, at 139.
52COMBAHEE RIVER COLLECTIVE STATEMENT, supra note 50, at 1; see also ASIAN CMTYS. FOR REPROD. JUST., supra note 11, at 6–7;

ROSS, supra note 8, at 73–74; KRIEGER, supra note 40, at 114; Chrisler, supra note 40, at 1.
53See, e.g., Black Birthing Persons Matter—All of Them, HARV. MED. S. PRIMARY CARE REV. (Apr. 22, 2022), https://info.

primarycare.hms.harvard.edu/review/black-birthing-persons-matter.
54Sarah London, Reproductive Justice: Developing a Lawyering Model, 13 BERKELEY J. AFR.-AM. L. & POL’Y 71, 76 (2011); See

also ROSS & SOLINGER, supra note 14, at 10–13, 93.
55Crenshaw, supra note 50, at 140.
56Id.
57Id. at 152.
58Id.
59Id. at 166–67; see also Keeanga-Yamahtta Taylor, Until Black Women are Free, None of Us Will Be Free, THE NEW YORKER

(Jul. 20, 2020), https://www.newyorker.com/news/our-columnists/until-black-women-are-free-none-of-us-will-be-free (dis-
cussing the Combahee River Collective’s argument that Black women who live and experience compounded oppression at the
intersection of multiple identities have a right to formulate political agendas that are responsive to their experiences).

60See ASIAN CMTYS. FOR REPROD. JUST., supra note 11, at 2; ROSS, supra note 8, at 1.
61See id. at 6.
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are … tailored to their needs.”62 The communities who are closest to reproductive oppression are
closest to the solutions.63

Medicaid coverage through a reproductive justice lens

From its inception in 1994, a key aim of the reproductive justice movement has been securing universal
access to equitable, affordable, truly comprehensive, and culturally and linguistically appropriate health
care that is free from reproductive coercion and other discrimination.64 Nearly thirty years later,
reproductive justice advocates continue to fight for a universal health care system that reflects movement
values. Simultaneously, many are steeped in efforts to end manifestations of reproductive oppression
that plague our existing health care system, including in Medicaid.

Medicaid is the U.S.’ public health insurance program for people with low incomes. Congress
established the program in 1965 through Title XIX of the Social Security Act (i.e., the Medicaid
Act).65 The program is jointly funded and administered by the federal and state governments.66 While
state participation in Medicaid is optional, all states participate, and thus must comply with federal legal
requirements for eligibility, benefits, procedural due process, and consumer protections.67 Federal
eligibility and benefit minimums provide crucial coverage and protections to millions, often exceeding
what private insurance would provide, but they also fall short of ensuring that all people with low
incomes have health insurance, or that beneficiaries receive truly comprehensive coverage inclusive of
the full range of sexual and reproductive health services.68 Federal law extends states various options to
exceed its minimums, yet uptake is uneven.69 All states cover some optional services and many cover
optional populations.70 A minority even use their own funds to expand coverage beyond the scope of
what the federal government will help cover.71 Other states have violated federal Medicaid coverage
requirements for decades and are now banning essential services outright.72 Taken together, federal and
state Medicaid coverage policies simultaneously work in opposition to and in service of reproductive
oppression and resulting health inequities.

This Part provides an account of why reproductive justice is a critical and necessary framework for
examining and meaningfully remedying these challenges. Methodologically, I use the reproductive
justice movement’s critiques of Medicaid coverage law and policy as a starting point for asking broader
questions not often raised by mainstream movements about how we fail to address sources of
reproductive oppression and thus health inequities in our public health insurance safety net. In Part
II.A, I explore examples of how patchwork Medicaid eligibility restrictions and resulting exclusions
devalue the future health, wellbeing, and autonomy of people with low incomes, and especially Black,
Latinx, and other people of color, immigrants, and people who experience compounded oppression at
the intersections of multiple nondominant identities. In Part II.B, I discuss gaps inMedicaid’s sexual and
reproductive health coverage. I begin with a brief overview of Medicaid-covered services. Drawing on

62See Emily Benfer et al.,Health Justice Strategies to Combat the Pandemic: Eliminating Discrimination, Poverty, and Health
Disparities During and After COVID-19, 19 YALE J. HEALTH POL’Y, L & ETHICS 122, 139 (2020).

63See ROSS, supra note 8, at 4–5; see alsoAmyAlspaugh et al.,Universal Health Care for the United States: A Primer for Health
Care Providers.

64See, e.g.,Wiley, supra note 17, at 47, 63 (2014) (discussing access to comprehensive health services as a reproductive justice
priority); ROSS & SOLINGER, supra note 14, at 190.

65Program History, MEDICAID.GOV, https://www.medicaid.gov/about-us/programhistory/index.html (last visited Mar.
13, 2021).

66See Social Security Act, 42 U.S.C. § 1396a.
6742 U.S.C. § 1396a(a)(4); § 1396a(a); 1396d(a).
68See infra Part II.A and Part II.B.
69Id.
70See infra Part II.A (discussing uptake of optional eligibility categories); Part II.B (discussing uptake of optional benefits).
71See infra Part II.B (discussing abortion coverage beyond the Hyde amendment’s exceptions).
72Id. (discussing state violations of federal abortion coverage requirements and emerging bans on care).
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examples of gaps in abortion and pregnancy-related benefits, I discuss how vast benefit gaps and state
violations of scant existing requirements disempower populations from making decisions about their
reproductive fates and reinforce health and health-related social inequities within and across genera-
tions. I describe how some movement actors are approaching reform, and why Medicaid advocates and
policymakers should take this approach seriously.

Reimagining eligibility

To be eligible forMedicaid, a personmust fit into a covered eligibility category, have an income below the
limit for that category, be a resident of the state in which they are applying, and either be a U.S. Citizen or
meet strict immigrant eligibility requirements.73 These requirements mean thatMedicaid does not reach
all underserved communities with low incomeswho lackmeaningful access to health coverage. That is by
design.

Medicaid eligibility has always been shaped by white supremacist notions of which people are worthy
of access.74 Amid mounting Civil Rights-era fights for federal health care reform, many white members
of Congress from Southern States and the American Medical Association (AMA) sought to extinguish
growing interest in a national health insurance program.75 While the AMA initially opposed early
renditions of or even a limited Medicaid proposal, it soon championed it as an alternative to national
health insurance that would build on the foundation of earlier public assistance programs and cover only
the “worthy poor.”76 Ultimately, Medicaid’s architects adopted that approach, designing the program’s
basic structure to make state participation optional and expand coverage to specific categories of
people.77 In doing so, Congress ceded coverage decisions to the states, empowering them to lock certain
low-income populations out of the public health insurance safety net and thus, perpetuate racial and
broader health inequities.

White policymakers and other political actors have long propagandized notions of worthiness for
Medicaid through racially coded mythologies, such as “welfare queens,” “anchor babies,” and the
possibility of simply pulling oneself up by one’s bootstraps.78 In the past, these notions spurred injustices
such as the compulsory sterilizations of Black, Indigenous, and other people of color in exchange for
Medicaid and other social safety net access, and disproportionately higher sterilization rates forMedicaid
beneficiaries, particularly Black women, than non-recipients.79 Today, they underpin a health insurance
safety net riddled with patchwork eligibility categories that are rooted in value-based judgements about
excluded populations’worthiness. This approach creates coverage gaps that deny some populations with

7342 U.S.C. §§ 1396a(a)(10)(A) (describing eligibility categories and income requirements); 1396a(b) (prohibiting condi-
tions of eligibility including age requirements of more than 65 years, residence requirements that exclude any people residing in
the state, and citizenship requirements that exclude any citizens); Personal Responsibility and Work Opportunity Reconcil-
iationAct of 1996, 8U.S.C. § 1611 (severely restricting eligibility for immigrants); 42C.F.R. § 435.403 (describing state residence
requirements).

74MARMOR, supra note 6, at 18–19 (discussing how social stigma shaped eligibility parameters).
75Id. at 11, 19, 29, 46–47, 52 (discussing the AMA’s opposition to national health insurance and support of the Kerr-Mills

proposal as an anti-Medicare risk mitigation strategy, unintentionally furthering a final Social Security Act reform package that
included Medicaid in addition to rather than instead of Medicare).

76Id.
77See Pearson, supra note 6; Somers & Perkins, supra note 6, at 99; Levins, supra note 6; MARMOR, supra note 6, at 52.
78See, e.g., Priscilla Huang, Anchor Babies, Over-Breeders, and the Population Bomb: The Reemergence of Nativism and

Population Control in Anti-Immigration Policies, 2 HARV. L. & POL’Y REV. 385, 387–92 (2008); ROSS & SOLINGER, supra note 14, at
151, 176, 182; see also Beth Reinhard et al., The Return of The Welfare Queen, THE ATLANTIC (Dec. 14, 2013), https://
www.theatlantic.com/politics/archive/2013/12/the-return-of-the-welfare-queen/282337/ [https://perma.cc/RZ4X-2KD4].

79See Della Winters & Adria LcLaughlin, Soft Sterilization: Long-Acting Reversible Contraceptives in the Carceral State, 35 J.
WOMEN & SOC. WORK 218, 223 (2019); Jennifer Nelson, WOMEN OF COLOR & THE REPRODUCTIVE RIGHTS MOVEMENT 67–73 (2003)
(discussing findings from 1975–76 data that Medicaid-enrolled women were sterilized at a rate two to four times higher than
nonrecipients and findings on coercive sterilizations of Medicaid beneficiaries in exchange for access to care during this era);
Charlotte Rutherford, Reproductive Freedoms and African-American Women, 4 YALE J.L. & FEMINISM 255, 273–74 (1992).
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non-dominant identities a crucial means of self-determination over their health, bodies, and reproduc-
tive futures. Coverage gaps resulting from state refusals to expand Medicaid, limited-duration
pregnancy-related coverage, and federal restrictions on immigrant eligibility are illustrative. As this
Part discusses, reforming Medicaid to close these gaps and extend eligibility to all people with low
incomes, regardless of where they live or their pregnancy or immigration status, will bring the country
closer to universal health coverage and with it, reproductive justice and health equity.

Medicaid expansion
The Patient Protection and Affordable Care Act’s (ACA) framers designed Medicaid expansion to help
secure their goal of near-universal health coverage. As drafted, the law required that all states partic-
ipating in Medicaid expand eligibility to a new category of adults with incomes effectively up to
138 percent of federal poverty level (FPL) who are not pregnant or otherwise ineligible under federal
law.80 The Supreme Court issued a catastrophic blow inNFIB v. Sebeliuswhen it enabled states to decide
whether to implement expansion.81 As of November 2022, thirty-nine states and the District of
Columbia (D.C.) adoptedMedicaid expansion, narrowing racial and other inequities in health coverage,
access to care, and health outcomes for nearly 17 million newly eligible adults, as well as their children.82

Meanwhile, eleven states refuse to expand coverage to themillions of people Congress intended to cover,
despite generous financial incentives to do so.83

The political choice to refuse to expand Medicaid is rooted in the same structural racism that
produced chattel slavery and Jim Crow and similarly.84 Nearly all people in the resulting “Medicaid
coverage gap” live in the South.85 Black, Latinx, or other people of color disproportionately fall into the

8042 U.S.C. § 1396(a)(10(A)(i)(VIII) (applying a 5 percent disregard on the 133 percent FPL income threshold, effectively
raising the threshold to 138 percent FPL).

81SeeNat’l Fed. of Ind. Bus. v. Sebelius, 567U.S. 519 (2012) (finding that Congress’ conditioning of continued federal medical
assistance percentage on Medicaid expansion was unconstitutionally coercive).

82This number does not reflect the more than 40,000 adults who will be newly eligible for Medicaid once South Dakota
implements its recent expansion via ballot initiative. See, e.g., Status of State Medicaid Expansion Decisions: Interactive Map,
KAISER FAMILY FOUND. (last visited Nov. 28, 2022), https://www.kff.org/medicaid/issue-brief/status-of-state-medicaid-
expansion-decisions-interactive-map/ [https://perma.cc/D6DF-WWP4]; AIDEN LEE ET AL., HEALTH COVERAGE CHANGES UNDER

THE AFFORDABLE CARE ACT: END OF 2021 UPDATE (OFF. OF THE ASSISTANT SEC’Y FOR PLANNING AND EVALUATION, U.S. DEP’T OF HEALTH

& HUMAN SRVS., 2022); Adam Searing, South Dakota Voters Pass Medicaid Expansion. What Happens Next?, Geo. U. Ctr. for
Child. & Fams (Nov. 11, 2022), https://ccf.georgetown.edu/2022/11/11/south-dakota-voters-pass-medicaid-expansion-what-
happens-next/ (last visited Nov. 28, 2022); Jessica Schubel, Expanding Medicaid for Parents Improves Coverage and Health for
Both Parents and Children, CTR. ON BUDGET & POL’Y PRIORITIES (Jun. 14, 2021), https://www.cbpp.org/research/health/
expanding-medicaid-for-parents-improves-coverage-and-health-for-both-parents-and; MORCELLE, supra note 8, at 3 (explain-
ing thatmost states that have expandedMedicaid have aligned benefits for people in this eligibility category with their state plan
formedical assistance, i.e., full-scope benefits). SeeCATHERINEMCKEE& JANE PERKINS, PRIMER: STATE PLANAMENDMENTS V. SECTION
1115WAIVERS (NAT’L HEALTH L. PROGRAM 2021) (explaining that a state plan for medical assistance is the agreement between the
federal government and a state on how the state will administer its Medicaid program. States can change their state plans by
proposing amendments).

83Leighton Ku & Erin Brantley, The Economic and Employment Effects of Medicaid Expansion Under the American Rescue
Plan, COMMONWEALTH FUND (May 20, 2021), https://www.commonwealthfund.org/publications/issue-briefs/2021/may/
economic-employment-effects-medicaid-expansion-under-arp [https://perma.cc/3TG6-LVGB]; Gideon Lukens, Medicaid
Coverage Gap Affects Even Larger Group Over Time Than Estimates Indicate, CENT. FOR BUDGET AND POL. PRIORITIES (Sep. 3,
2021), https://www.cbpp.org/research/health/medicaid-coverage-gap-affects-even-larger-group-over-time-than-estimates-
indicate [https://perma.cc/43RK-X4CT] (estimating that as of September 2021, at any given time, about 2.2 million uninsured
adults with incomes below FPL were uninsured because of state non-expansion).

84Colleen Grogan & Sunggeun (Ethan) Park, The Racial Divide in State Medicaid Expansions, 43 J. HEALTH POL., POL’Y &
L. 539, 540 (2017) (finding that state policymakers’ prioritization of white public opinion and neglect of Black public opinion
may contribute to non-expansion); April Simpson, In the Rural South, Poor Health Tied to Systemic Racism and Legacy of
Slavery, CTR. FOR PUB. INTEGRITY (Nov. 5, 2021), https://publicintegrity.org/inside-publici/newsletters/watchdog-newsletter/
south-poor-health-tied-racism-slavery-medicaid-expansion/ [https://perma.cc/WNN3-BW4Y].

85People in the resultingMedicaid coverage gap do not qualify for traditionalMedicaid eligibility categories but have incomes
too low to qualify for ACAmarketplace subsidies. Gideon Lukens & Breanna Sharer,Closing theMedicaid Coverage GapWould
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coverage gap.86 Two-thirds of uninsured women of reproductive age in the gap are people of color.87 One
in three people in the gap are parents with children at home.88 Non-expansion operates as an instrument
of reproductive oppression for these populations. Some anti-choice state lawmakers and advocates have
openly opposedMedicaid expansion in part because it wouldmeanmore people would have some, albeit
extremely limited, abortion coverage.89 Non-expansion also withholds coverage for contraceptives; care
for endometriosis, which can complicate fertility, and other chronic conditions; disability services that
help parents with children at home remain in their communities; and primary care services that address a
wide range of needs, all of which help people realize their reproductive, educational, economic goals.90

State refusals to expand Medicaid not only harm the health, reproductive autonomy, and economic
security of people in the coverage gap, but also the health and development of their children, which
depend “in part on their parents’ health and [wellbeing].”91

Expansion refusals are especially violent amid a slew of public health crises that disproportionately
harm communities of color and other underserved communities.92 For example, the U.S. has the worst
maternal mortality rate among high-income countries and is one of only two countries to report a
significant increase in their maternal mortality ratio since 2000.93 More than half of maternal deaths
occur after the date of delivery, and twelve percent happen between forty-three and 365 days postpar-
tum.94 Because of structural racism, Black and Indigenous women and birthing people are dying at
exponentially higher rates than white people.95 The overwhelming majority of pregnancy-related health
complications and deaths are preventable.96 This status quo stems from societally structured imbalances
in access to power and resources (e.g., comprehensive health coverage before, during, and after
pregnancy free from discrimination; stable and healthy housing; clean water; a living wage) that effect
maternal health.97 The persistence of these unjust imbalances is a political choice.

As the largest payer of pregnancy-related care and payer for sixty-five percent of Black births in the
U.S., Medicaid is an important battleground for improving maternal health outcomes and equity.98

Medicaid coverage rates before pregnancy and postpartum are significantly lower in non-expansion

Help Diverse Group andNarrow Racial Disparities, CENT. FOR BUDGET AND POL. PRIORITIES (Jun. 20, 2021), https://www.cbpp.org/
research/health/closing-medicaid-coverage-gap-would-help-diverse-group-and-narrow-racial [https://perma.cc/8AV2-
A9RJ].

86Id.
87See, e.g., JUDITH SOLOMON, CLOSING THE COVERAGE GAP WOULD IMPROVE BLACK MATERNAL HEALTH 1 (Ctr. Budget & Pol’y

Priorities (CBPP) ed., 2021).
88Lukens & Sharer, supra note 85, at 2, 8.
89See, e.g., Susan Klein, Opinion: On August 4, Vote No on Amendment 2, MO. TIMES (July 29, 2020); see also discussion infra

Part II.B.
90See, e.g., ANNA BERNSTEIN & KELLY M. JONES, THE ECONOMIC EFFECTS OF CONTRACEPTIVE ACCESS: A REVIEW OF THE EVIDENCE

5 (Inst. for Women’s Policy Research 2019).
91See Schubel, supra note 82.
92Id.
93See EUGENE DECLERCQ & LAURIE ZEPHYRIN, COMMONWEALTH FUND, MATERNAL MORTALITY IN THE UNITED STATES: A PRIMER

(2020).
94See id.
95Pregnancy Mortality Surveillance System, CTRS. FOR DISEASE CONTROL & PREVENTION, https://www.cdc.gov/reproductive

health/maternal-mortality/pregnancy-mortality-surveillance-system.htm#trends [https://perma.cc/97WC-65QE] (last visited
Dec. 1, 2021) (finding pregnancy-related mortality ratios over three and two times higher for non-Hispanic Black women and
non-Hispanic American Indian or Alaska Native women, respectively, than their non-Hispanic white counterparts).

96See SusannaTrost et al., PREGNANCY-RELATEDDEATHS: DATA FROMMATERNALMORTALITY REVIEWCOMMITTEES IN 36U.S. STATES,
2017–2019, 4 (Ctrs. for Disease Control & Prevention, ed., 2022).

97See Taylor, supra note 8, at 506–14; ASTEIR BEY ET AL., ANCIENT SONG DOULA SERVS. ET AL., ADVANCING BIRTH JUSTICE:
COMMUNITY-BASED DOULA MODELS AS A STANDARD OF CARE FOR ENDING RACIAL DISPARITIES 7–8 (2019).

98See, e.g., Joyce Martin et al., Births in the United States, 2019, CTRS. FOR DISEASE CONTROL & PREVENTION (Oct. 2020), https://
www.cdc.gov/nchs/data/databriefs/db387-H.pdf [https://perma.cc/RM2K-R95Z]; Postpartum Care, MEDICAID.GOV (last visited
Dec. 12, 2021), https://www.medicaid.gov/state-overviews/scorecard/postpartum-care/index.html [https://perma.cc/A3P7-
8T93]; Postpartum Care, MEDICAID.GOV (last visited Dec. 12, 2021), https://www.medicaid.gov/state-overviews/scorecard/
postpartum-care/index.html [https://perma.cc/A3P7-8T93].
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states.99 While some individuals will qualify for limited-duration coverage once they become pregnant,
forcing them to wait until then to apply may postpone coverage and thus, prenatal care.100 It may also
delay the diagnosis and treatment of preexisting conditions that can complicate pregnancies until after
people become pregnant, jeopardizing maternal and infant health.101 Ultimately, people, and especially
Black women, in the coverage gap experience higher rates of severe maternal morbidity and mortality
than their counterparts in expansion states.102 Likewise, their infants, and especially Black infants,
experience higher rates of mortality.103

Non-expansion also denies residents preventive, diagnostic, and treatment services for chronic
conditions, with serious ramifications for their health, fertility, and reproductive futures.104 For example,
non-expansion is a key obstacle to ending the Southern HIV epidemic, which disproportionately affects
Black people and families.105 Ultimately, state refusals to expandMedicaid undermine health equity and
reproductive justice and are responsible for tens of thousands of preventable deaths each year.106

These health outcomes and inequities have informed advocates’ calls on Congress to close the
Medicaid coverage gap by providing federally administered fallback coverage.107 In 2021, lawmakers
considered approaches such as constructing a federal Medicaid look-alike program or providing
marketplace coverage retrofitted with certain enhancements to mirror some of Medicaid’s features that
exceed qualified health plan requirements (e.g., adding Medicaid’s non-emergency medical transporta-
tion benefit and more robust family planning benefit). Unfortunately, specific legislative proposals
largely fell short of matching Medicaid’s comprehensive benefits, procedural due process, and other
consumer protections.108 Moreover, they often lacked adequate protections to ensure that current
Medicaid expansion states would not abandon their expansions. If enacted, a federal fallback that does
not equitably close the gap across these various dimensions could set a dangerous precedent for a future
Congress to lowerMedicaid’s standard of coverage for people with low incomes.109 In order to equitably
close the gap and address related reproductive injustices, Congress must invest in a truly comprehensive
and equitable solution that also safeguards the existing public health insurance safety net.

99See, e.g., March Clapp et al., Preconception Coverage Before and After the Affordable Care Act Medicaid Expansions, 132
(6) OBSTETRICS & GYNECOLOGY 1394 (Dec. 2018); Emily M. Johnston, Post-ACA, More Than One-Third ofWomen with Prenatal
Medicaid Remained Uninsured Before or After Pregnancy, 40(4) HEALTH AFFAIRS 572 (Apr. 2021).

100Id.
101See Declercq & Zephyrin, supra note 93.
102SEE MAGGIE CLARK ET AL., MEDICAID EXPANSION NARROWS MATERNAL HEALTH COVERAGE GAPS, BUT RACIAL DISPARITIES PERSIST

1 (Geo. U. Ctr. for Children & Families, 2021).
103Id.
104See, e.g., Morgan Liotta, Delayed endometriosis diagnosis reduces chance of pregnancy by 33%, ROYAL AU. COL. GEN.

PRACTITIONERS (Oct. 6, 2021), https://www1.racgp.org.au/newsgp/clinical/delayed-endometriosis-diagnosis-reduces-chance-of
[https://perma.cc/6G3D-7FLB].

105See, e.g., ADAM SEARING & ADAORA A. ADIMORA, HIV AND MEDICAID EXPANSION: FAILURE OF SOUTHERN STATES TO EXPAND
MEDICAID MAKES ELIMINATION OF HIV INFECTION IN THE UNITED STATES MUCH HARDER TO ACHIEVE 6–7 (Geo. U. Ctr. for Child. &
Fams., Nov. 2020) (explaining that state non-expansion is associated with higher HIV incidence and mortality).

106Madeline T. Morcelle, For Congress’ Medicaid Coverage Gap Fix, Racial Justice Relies on the Details, NAT’L HEALTH

L. PROGRAM (Oct. 20, 2021), https://healthlaw.org/for-congress-medicaid-coverage-gap-fix-racial-justice-relies-on-the-details/
[https://perma.cc/K93N-SFUY].

107Id.
108See, e.g., Build Back Better Act of 2021, H.R.5376, 117th Cong. (as reported by H. Comm. on Rules, November 3, 2021),

https://rules.house.gov/sites/democrats.rules.house.gov/files/BILLS-117HR5376RH-RCP117-18.pdf (providing people in the
Medicaid coverage gap with qualified health plans retrofitted with some, but not nearly all, Medicaid benefits with added
affordability protections, yet not all of Medicaid’s procedural due process and other consumer protections); Medicaid Saves
Lives Act of 2021, S.2315, 117th Cong. (establishing a new program to provide, at aminimum, Essential Health Benefits without
premiums, deductibles, or cost sharing, butgro without Medicaid’s more comprehensive benefits and protections).

109See Letter fromNational Health Law Program to Congressional Leadership (Sep. 8, 2021), https://healthlaw.org/resource/
nhelp-letter-to-congressional-leadership-on-hcbs-and-coverage-gap/.
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Eligibility for pregnant people
From1984 to 1990, Congress expandedMedicaid eligibility for pregnant people with low incomes through
newmandatory and optional eligibility groups.110 TheMedicaid Act requires that states provideMedicaid
coverage with full-scope benefits to qualified pregnant women with household incomes below the state’s
income threshold as of May 1, 1988 for the former Aid to Families with Dependent Children (AFDC)
program.111 In addition, if a pregnant person’s household income exceeds that income threshold, theymay
be eligible for “pregnancy-relatedMedicaid” coverage.112 States are required to provide people in this latter
eligibility category with services related to their pregnancy.113 Coverage only lasts through the end of the
month in which the sixty-day period (beginning on the last day of a pregnancy) ends, long before many of
the complications that result in pregnancy-relatedmorbidity ormortalitymanifest.114 The law does not go
nearly far enough to protect postpartum people. Its cutoff at roughly sixty days after a pregnancy ends
leaves open a gap in coverage that directly contributes to our Black maternal mortality epidemic.115 This
gap can be gravely dangerous for people with low incomes with complex health and health-related social
needs.116 It subjects people with low incomes and their families to unjust financial strain that can harm
intergenerational health and reproductive futures.117 Ultimately, it reinforces and perpetuates racism and
broader social inequities in health care and beyond.118

In 2021, the American Rescue Plan Act (ARP) created a crucial temporary state plan amendment
(SPA) option to extend pregnancy-related Medicaid and Children’s Health Insurance Program (CHIP)
coverage to full-scope benefits for a full year after pregnancies end.119 As of October 27, 2022, the
U.S. Centers forMedicare &Medicaid Services (CMS) approved twenty-six states andD.C.’s proposals to
take up the option, granting roughly 418,000 people a full twelve months of continuous coverage after
their pregnancies end.120 While these states have made important progress toward maternal health
equity, experience with other optional Medicaid eligibility categories suggests that recalcitrant states
could postpone adopting the SPA for years, withholding lifesaving coverage with tragic results.121

Moreover, the SPA is set to sunset after just five years.122 Recognizing these harsh realities, the Black
Maternal Health Federal Policy Collective and other reproductive justice advocates have led efforts to
press Congress to extend the federally required minimum duration of pregnancy-related Medicaid
coverage to at least twelve months after pregnancies end.123

110See MEDICAID & CHIP PAYMENT & ACCESS COMM’N, ADVANCING MATERNAL AND INFANT HEALTH BY EXTENDING THE

POSTPARTUM COVERAGE PERIOD 29–30, 65 (2021).
11142 U.S.C. §§ 1396a(a)(10)(A)(i)(III), 1396d(n)(1)(A), 1396u-1(b)(1)(A); 42 C.F.R. § 435.116(a)(1).
112States must provide pregnancy-related Medicaid coverage to people with household incomes up to the higher of: (1) 133

percent FPL; or (2) the state’s Medicaid income limit for pregnant women as of December 19, 1989 (up to 185 percent FPL).
Thus, many people who are not eligible for Medicaid expansion because their incomes exceed the income cap or who live in
coverage gap states are eligible for pregnancy-related Medicaid instead. 42 U.S.C. §§ 1396a(a)(10)(A)(i)(IV), 1396a(l)(1)(A),
1396a(l)(2)(A)(i-ii, iv).

11342 C.F.R. § 440.210(a)(2)(i), (ii); see also discussion on pregnancy-related benefits infra in Part II.B.
11442 U.S.C. 1396a(e)(5); see Declercq & Zephyrin, supra note 93.
115See Jamila Taylor, Advancing Maternal Health Equity in the Next Reconciliation Package, THE CENTURY FOUND. (Sep. 10,

2021), https://tcf.org/content/commentary/advancing-maternal-health-equity-next-reconciliation-package/.
116Id.
117Id.
118Id.
119American Rescue Plan Act of 2021, Pub. L. No. 1172, 117th Cong. § 9812(a) (2021) (amending 42 U.S.C. 1396a(e)).
120Biden-Harris Administration Announces More than Half of All States Have Expanded Access to 12 Months of Medicaid and

CHIP Postpartum Coverage, CMS (Oct. 27, 2022), https://www.cms.gov/newsroom/press-releases/biden-harris-administration-
announces-more-half-all-states-have-expanded-access-12-months-medicaid.

121See, e.g., Part II.A.1, infra for discussion on some states’ continued refusals to implement Medicaid expansion.
122Pub. L. No. 1172, 117th Cong. § 9812(b) (2021).
123Virtual Interview with Dr. Jamila Taylor, Director of Health Care Reform, The Century Foundation (Nov. 19, 2021);

Morcelle, supra note 112; Madeline T. Morcelle, Fostering Maternal Health Equity Through Budget Reconciliation, NAT’L
HEALTH L. PROGRAM (Apr. 11, 2022), https://healthlaw.org/fostering-maternal-health-equity-through-budget-reconciliation/
[https://perma.cc/NK8X-RCUX].
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Immigrant eligibility
For centuries, the U.S. has regulated and restricted immigrants’ self-determination over their health,
bodies, reproduction, families, and futures.124 In 1996, the Personal Responsibility and Work Oppor-
tunity Reconciliation Act (PRWORA) continued this ugly tradition when it dramatically narrowed
eligibility for Medicaid, CHIP, and some other public benefits to U.S. citizens, immigrants admitted
under enumerated, mostly humanitarian, classifications, and people who have been lawful permanent
residents (LPRs) for at least five years.125 PRWORA’s “five-year-bar” forces LPRs to wait years before
they can access Medicaid and other specified public benefits, and the law excludes undocumented
immigrants from these programs outright.126

While Congress has largely excluded immigrants from health care reforms designed to further near-
universal health coverage, it has authorized states to cover certain populations.127 The CHIP Reauthor-
ization Act of 2009 granted states options to provide Medicaid and CHIP coverage to lawfully residing
pregnant people or children without a five year waiting period.128 As of January 2022, twenty-five states
covered lawfully residing pregnant people and thirty-five states covered lawfully residing children under
these options.129 Another 2002 regulation inadvertently created an “unborn child” CHIP SPA option
that enables states to cover prenatal and labor and delivery services for undocumented people when their
fetus is the beneficiary.130 As of January 1, 2022, eighteen states adopted this option.131 While this
loophole has enabled states to provide vital coverage to undocumented immigrants who are pregnant,
limiting the scope of covered services to those for which the fetus is the beneficiary arguably relegates
pregnant people to mere fetal vessels by excluding crucial services necessary to support maternal health,
such as cancer treatment.132Moreover, federal law requires that all states provide “emergencyMedicaid”
to uninsured people who are not eligible for Medicaid based on their immigration status.133 Emergency
Medicaid provides coverage for services necessary to treat emergency medical conditions other than
organ transplants, such as labor and delivery, yet it does not cover non-emergency care for life-
threatening conditions.134

While these limited coverage requirements and options enable critical coverage for some, PRWORA
leaves millions of immigrants without any health coverage whatsoever, undermining access to care and
harming intergenerational health outcomes. By 2001, five years after the law’s enactment, Medicaid
coverage had decreased by almost half among recent and longstanding resident immigrant women, the

124See Huang, supra note 78, at 385, 387–92.
125See Personal Responsibility and Work Opportunity Reconciliation Act of 1996, 8 U.S.C. §§ 1611 (generally excluding

noncitizens who are not “qualified aliens” from federal public benefits, including Medicaid); 1612(2) (providing limited
exceptions for refugees and asylees, certain permanent residents, and certain lawfully residing veterans, active duty military
personnel, and their family members); 1613(a) (imposing a 5-year waiting period on eligibility for LPRs who entered the
U.S. after August 22, 1996).

126Id.
127Congress not only failed to remedy Medicaid’s immigrant eligibility restrictions in the ACA, but it also largely excluded

immigrants from the law’s key reforms, exacerbating inequities in access to care and reinforcing xenophobic and racist
policymaking norms. Medha D. Maklouf, Health Justice for Immigrants, 4 U. PENN. J.L. & PUB. AFF’S 235, 236–37 (2019).

12842 U.S.C. § 1396b(v)(4)(A) (authorizing a SPA option to cover “lawfully residing” noncitizen pregnant women and/or
children, regardless of date of entry).

129Medicaid/CHIP Coverage of Lawfully-Residing Immigrant Children and Pregnant Women, KAISER FAM. FOUND., https://
www.kff.org/health-reform/state-indicator/medicaid-chip-coverage-of-lawfully-residing-immigrant-children-and-pregnant-
women/?currentTimeframe=0&sortModel=%7B%22colId%22:%22Location%22,%22sort%22:%22asc%22%7D [https://perma.
cc/3KPT-HTW5] (last updated Jan. 1, 2022).

130See 42 C.F.R. § 457.10 (2002).
131Medicaid andCHIP IncomeEligibility Limits for PregnantWomenas a Percent of the Federal Poverty Level, KAISER FAM. FOUND.,

https://www.kff.org/health-reform/state-indicator/medicaid-and-chip-income-eligibility-limits-for-pregnant-women-as-a-pe
rcent-of-the-federal-poverty-level/ [https://perma.cc/Y97Y-32VG] (last updated Jan. 1, 2022).

132See Huang, supra note 78, at 391–92 (explaining that a pregnant person with cancer covered under the “unborn child”
option could receive prenatal care, but not cancer treatment).

1338 U.S.C. § 1611(b)(1)(A).
134Id.
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latter of whom were still Medicaid-eligible.135 As of 2019, immigration-related restrictions barred 4.3
million income-eligible noncitizens, particularly Latinx and Asian people, parents, and workers, from
full-scope Medicaid.136 Today, immigrant women are less likely to have health coverage and use sexual
and reproductive health services than women born in the U.S.137 This not only undermines the health
and wellbeing of immigrants with low incomes, but it also affects their children’s health.138

While mainstream federal health care reform efforts have largely failed to address these inequities,
reproductive justice advocates and allies have long fought to dismantle their sources in discriminatory
health and immigration policies like PRWORA. Groups such as the National Latina Institute for
Reproductive Justice, National Asian Pacific American Women’s Forum, and Unite for Reproductive &
Gender Equity have provided crucial leadership on movement-building, organizing, and advocacy to
restore and expand full-scope Medicaid, including sexual and reproductive health services, to immigrants
regardless of status.139 Federal reforms to ensure that all immigrants with low incomes can accessMedicaid
coverage are urgently needed to alleviate interconnected health inequities and reproductive injustices.140

Reimagining benefits

In principle, Medicaid is designed to comprehensively address the complex health care needs of people
with low incomes, who are more likely to have a substantial mix of chronic, behavioral, and acute health
conditions or disabilities and experience societal barriers to access compared to people with higher
incomes.141 The program includes many specially tailored health benefits, consumer protections, and
other features that marketplace and other private health plans do not provide.142 For Medicaid
beneficiaries eligible for full-scope benefits, states are required to cover a range of benefits, from the
more general (e.g., physician services, inpatient and outpatient hospital services) to the population
specific (e.g., home health and nursing facility services for beneficiaries with disabilities; Early and
Periodic Screening, Diagnostic, and Treatment services designed specifically for children and youth
under age 21).143 States must also cover certain sexual and reproductive health services: family planning
services and supplies, certain pregnancy-related services, and limited abortions.144 States must also cover

135CERDWORKING GROUP ON HEALTH AND ENVIRONMENTAL HEALTH, UNEQUAL HEALTH OUTCOMES IN THE UNITED STATES: RACIAL

AND ETHNIC DISPARITIES IN HEALTH CARE TREATMENT AND ACCESS, THE ROLE OF THE SOCIAL DETERMINANTS OF HEALTH, AND THE

RESPONSIBILITY OF THE STATE 17–18 (United Nations, 2008).
136Valerie Lacarte et al., Medicaid Access and Participation: A Data Profile of Eligible and Ineligible Immigrant Adults,

MIGRATION POL’Y INST. 1, 1–3 (2021).
137KINSEYHASSTEDT ET AL., IMMIGRANTWOMEN’S ACCESS TO SEXUAL AND REPRODUCTIVEHEALTH COVERAGE ANDCARE IN THEUNITED

STATES, COMMONWEALTH FUND (Nov. 2018).
138Health Coverage of Immigrants, KAISER FAM. FOUND. (Apr. 6, 2022), https://www.kff.org/racial-equity-and-health-policy/

fact-sheet/health-coverage-of-immigrants/ (explaining that citizen children with at least one noncitizen parent are significantly
more likely to be uninsured than those with two citizen parents, as well as other health implications for the children of
immigrants).

139See e.g., Health Equity and Access Under the Law for Immigrant Families Act, H.R. 3149, S.1660, 117th Cong. (2021).
140Additional reforms are needed to address barriers beyond uninsurance, such as health care discrimination on the basis of

national origin (including national origin), sex (including pregnancy and related conditions, sexual orientation, gender identity,
sex stereotypes, and sex characteristics), disability, race, color, age, and any intersection thereof, as well as barriers in federal
immigration policy. See generally Mara Youdelman et al., National Health Law Program Comments on RIN 0945–AA17:
Nondiscrimination in Health Programs and Activities, NAT’L HEALTH L. PROG. (OCT. 3, 2022), https://healthlaw.org/resource/
nhelp-comments-on-section-1557-proposed-rule/;

141See MORCELLE, supra note 8, at 3–5.
142Id. at 4. For example, Medicaid’s mandatory home health benefit helps people with chronic health conditions access the

skilled nurse services and other care that they need to manage their conditions and experience greater self-determination over
their lives. See also ROSS & SOLINGER, supra note 14, at 204–05.

143See 42 U.S.C. §§ 1396d(a)(xiii)(1); (2); (4)(A); (4)(C); (7); (8).
144See 42 U.S.C. § 1396d(a)(10)(C)(iii)(II); 42 U.S.C. § 1396a(a)(10)(G)(V); 42 U.S.C. § 1396d(a)(xiii)(4)(C); see also

PRISCILLA HUANG ET AL., AN ADVOCATE’S GUIDE TO REPRODUCTIVE AND SEXUAL HEALTH IN THE MEDICAID PROGRAM 6, 92 (NAT’L
HEALTH L. PROGRAM, 2019); MORCELLE, supra note 8, at 2–5.
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non-emergency medical transportation, which addresses the significant transportation barriers to care
that people with low incomes face, as well as services at federally qualified health centers and rural health
clinics, safety net providers that provide care tailored to the health and health-related social needs of
underserved communities.145

Federal law also enables states to receive federal financial matching funds for optional services,
including some related to sexual and reproductive health.146 For example, all states, territories, and
D.C. cover Medicaid’s optional outpatient prescription drug benefit.147 Consequently, they must also
cover, with few limited statutory exceptions, Food and Drug Administration (FDA) approved drugs
from all manufacturers that participate in theMedicaid Drug Rebate Program, such as Truvada (i.e., pre-
exposure prophylaxis treatment for HIV prevention), Mifeprex (part of the only FDA-approved
medication abortion regimen), and other prescription drugs crucial to sexual and reproductive health
and justice.148 Some states use their own funds to cover sexual and reproductive health services that are
currently ineligible for federal matching funds.149

Despite these options, many state Medicaid programs lack or even expressly exclude vital sexual and
reproductive health services, such as gender-affirming care and assisted reproduction.150 Inadequacies in
federal coverage requirements for sexual and reproductive health services and state violations of those
that exist are pervasive.151 Because of structural racism, homophobia, transphobia, and ableism, Black,
Latinx, and other people of color; lesbian, gay, bisexual, transgender, queer, nonbinary, and gender
nonconforming (LGBTQþ) people; and people with disabilities are more likely to make low wages and
be covered by Medicaid than white, non-disabled, or cisgender and heterosexual people.152 Thus, they
are disproportionately likely to be subjected to Medicaid’s benefit gaps, which are sources of persistent
reproductive oppression. This Part discusses how strengthening coverage of abortions and pregnancy-

145See 42 U.S.C. §§ 1396d(a)(xiii)(2)(B); (C).
146Federal Medical Assistance Percentages or Federal Financial Participation in State Assistance Expenditures (FMAP), OFF.

ASS’T SEC. FOR HEALTH, U.S. DEP’T HEALTH & HUM. SRVS., https://aspe.hhs.gov/federal-medical-assistance-percentages-or-
federal-financial-participation-state-assistance [https://perma.cc/AL3B-G6JW] (last visited Aug. 1, 2022).

14742U.S.C. § 1396r-8(d) (requiring that states that cover the optional prescription drug benefit cover outpatient drugs of any
manufacturer participating in theMedicaidDrugRebate Program);MEDICAID ANDCHIP IN THE TERRITORIES (Medicaid andCHIP
Payment and Access Commission ed., Feb. 2021), https://www.macpac.gov/wp-content/uploads/2019/07/Medicaid-and-
CHIP-in-the-Territories.pdf [https://perma.cc/9DHJ-ECEJ]; Drug Products in the Medicaid Drug Rebate Program, CNTRS.
MEDICARE & MEDICAID SERVS. (last visited Apr. 1, 2022), https://data.medicaid.gov/dataset/0ad65fe5-3ad3-5d79-a3f9-
7893ded7963a/data?conditions[0][property]=fda_product_name&conditions[0][value]=truvada&conditions[0][operator]
=%3D [https://perma.cc/SRX5-CLRK].

148Id.
149See discussion infra in Part II.B.1.
150Id.; William Tentindo, Medicaid Coverage for Gender-Affirming Care, WILLIAMS INST. (stating that as of 2019, eighteen

states and D.C. explicitly covered gender-affirming care, twelve states explicitly exclude such care, and twenty states had not
expressly addressed the issue);Weigel et al.,Coverage andUse of Fertility Services in theU.S., KAISER FAM. FOUND. (Sept. 15, 2020)
https://www.kff.org/womens-health-policy/issue-brief/coverage-and-use-of-fertility-services-in-the-u-s/ [https://perma.
cc/49LF-MY52] (finding that as of 2020, only one state covered any fertility treatment, and no state covered artificial
insemination or in-vitro fertilization); Farah Yousry, For Patients with Sickle Cell Disease, Fertility Care is About Reproductive
Justice, NAT’L PUB. RADIO (Dec. 5, 2022), https://www.npr.org/sections/health-shots/2022/12/05/1129125408/for-patients-
with-sickle-cell-disease-fertility-care-is-about-reproductive-justi?ft=nprml&f= (explaining that sickle cell disease, which dis-
proportionately affects Black people, can complicate fertility, yet health insurance coverage for fertility preservation and
treatment is not guaranteed and varies significantly from state to state).

151Id.; See discussion infra in Part II.B.1.
152See, e.g., Kerith J. Conron & Shoshana K. Goldberg, LGBT Adults with Medicaid Insurance, WILLIAMS INST. 1, 1

(Jan. 2018), https://williamsinstitute.law.ucla.edu/wp-content/uploads/LGBT-Medicaid-Coverage-US-Jan-2018.pdf [https://
perma.cc/8KSZ-HCLK]; Distribution of the Nonelderly with Medicaid by Race/Ethnicity, KAISER FAM. FOUND., https://www.kff.
org/medicaid/state-indicator/medicaid-distribution-nonelderly-by-raceethnicity/?currentTimeframe=0&sortModel=%7B%2
2colId%22:%22Location%22,%22sort%22:%22asc%22%7D[https://perma.cc/8CRP-AVK4] (last visited Nov. 1, 2022);Medic-
aid Works for People with Disabilities, CTR BUDGET & POL’Y PRIORITIES (Aug. 29, 2017), https://www.cbpp.org/sites/default/files/
atoms/files/8-29-17health.pdf [https://perma.cc/Q4TZ-NDJM].
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related benefits, including doula care, could help alleviate this oppression and interconnected inter-
generational health inequities.

Abortion coverage
InMay 2022, the SupremeCourt issued its decision inDobbs v. JacksonWomenHealth Organization and
overturned the constitutional right to abortion.153 The subsequent sweeping state-by-state loss of
abortion rights has bolstered calls on Congress to “codify Roe” or enact a federal statutory right to
receive abortions.154 Yet for underserved communities with low incomes, Roe was never enough to
ensure access.

For a moment in time after the Supreme Court decided Roe in 1973, Medicaid covered an estimated
300,000 abortions per year.155 Then, in 1976, in an effort to prevent Medicaid beneficiaries from having
abortions, Congressperson Henry Hyde proposed a budget rider to Congress’ annual appropriations bill
that prohibited federal funding for nearly all coverage.156 When Congress enacted fiscal year 1977
appropriations legislation with the initial version of the so-called Hyde Amendment (Hyde) that
September, Cora McRae, a pregnant New York Medicaid recipient seeking abortion coverage, and
New York City Health and Hospitals sued. Four years later, the Supreme Court upheld Hyde in Harris
v. McRae.157 In doing so, the Court “effectively condoned a two-tiered system of abortion rights that
protected the affluent but allowed the government to interfere with the reproductive decisions of the
poor.”158 TheHyde amendment subjects Black, Indigenous, and other people of color, LGBTQþ people,
people with disabilities, and other people with low incomes to a “separate and unequal” standard of
abortion access.

Since 1976, Congress has included some version of Hyde in every annual appropriations Act funding
Medicaid. In its current form, the amendment bans the use of federal funds for abortions inMedicaid and
certain other programs unless the pregnancy is the result of rape or incest, or the pregnant person suffers
from a physical health condition that places them in danger of death unless an abortion is performed.159

Over time, Congress has expanded abortion coverage restrictions to other critical health programs
serving underserved communities with low incomes, such as CHIP, the IndianHealth Service,Medicare,
and federal detention centers and prisons.160 Such expansions have served as bargaining chips to secure
votes in mainstream federal health care reform efforts, such as the ACA.161

153Dobbs v. Jackson Women’s Health Organization, 597 U.S. — (2022).
154See, e.g., Tracking the States Where Abortion is Now Banned, N.Y. TIMES (Aug. 9 2022), https://www.nytimes.com/

interactive/2022/us/abortion-laws-roe-v-wade.html [https://perma.cc/B28L-G78J]; Kaine, Murkowski, Sinema, & Collins
Introduce Legislation To Codify Roe V. Wade, U.S. SENATOR FOR ALASKA LISA MURKOWSKI (Aug. 1, 2022), https://www.
murkowski.senate.gov/press/release/kaine-murkowski-sinema-and-collins-introduce-legislation-to-codify-roe-v-wade [https://
perma.cc/9FEM-LHWE] (discussing the Reproductive Freedom for All Act, which would not actually prohibit pre-viability
abortion bans); Deepa Shivaram,Abill to codify abortion protections fails in the Senate, NAT’L PUB. RADIO (May 11, 2022), https://
www.npr.org/2022/05/11/1097980529/senate-to-vote-on-a-bill-that-codifies-abortion-protections-but-it-will-likely-f [https://
perma.cc/TTX2-M6SM] (discussing the Senate’s failure to pass the more robust Women’s Health Protection Act, which would
do so).

See State Bans on Abortion Throughout Pregnancy, GUTTMACHER INST. (Aug. 8, 2022), https://www.guttmacher.org/state-
policy/explore/state-policies-later-abortions [https://perma.cc/9H5Z-UZ3N].

155Rolling Back a Woman’s Right to Choose: A Timeline of the Hyde Amendment and its Impact on Abortion, CTR. FOR
REPRO. RIGHTS 1, http://www.reproductiverights.org/sites/crr.civicactions.net/files/documents/CRR_HydeTimeline.pdf?_ga=
1.1743409.1239423874.1469647185 [https://perma.cc/L6QX-QSYR] (last visited Jul. 31, 2022).

156P.L. 94-439, § 209; 123 Cong. Rec. 19,700 (1977) (statement of Rep. Henry Hyde).
157See Harris v. McRae, 448 U.S. 297 (1980).
158See Jill Adams & Jessica Arons,A Travesty of Justice: Revisiting Harris v. McRae, 6WM. &MARY J. WOMEN & L. 5, 6 (2014).
159See Consolidated Appropriations Act, 2021, Pub. L. No. 116–260, div. H., tit. V, §§ 506–507.
160See, e.g., 42 U.S.C. 42 U.S.C. § 1397ee(c)(1); 25 U.S.C. § 1676; 42 U.S.C. § 1395y; Adams & Arons, supra note 158, at 13;

CTR. FOR REPRO. RIGHTS, supra note 155, at 1.
161Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 1302(b)(1), 124 Stat. 119 (2010), amended by Health

Care and Education Reconciliation Act, Pub. L. No. 111–152, § 1302(b)(1), 2707(a) (2010); H.R. 3962, 111th Cong. §
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While states have the power to use their own funding to cover abortions in Medicaid beyond Hyde’s
narrow exceptions, only sixteen do so.162 Moreover, several others violate federal requirements to cover
abortions within Hyde’s narrow exceptions.163 South Dakota has flagrantly violated federal law for
decades by refusing to cover abortions for pregnancies resulting from rape or incest.164 In addition,
Arkansas, Missouri, and Oklahoma violate federal law by not covering Mifeprex.165

Hyde operates as its namesake intended: as a de facto ban on abortion access for many Medicaid
beneficiaries. Without coverage, out-of-pocket costs for abortions are often prohibitively high for people
living near FPL.166 Beyond the cost of care itself, access often requires costly travel, childcare, overnight
stays, and forgone wages.167 Because of Hyde, manyMedicaid beneficiaries and people subject to mirror
coverage bans must scrape together money for their abortions, forgoing rent, groceries, utilities, or other
necessities for their families. Many cannot come up with the necessary funds before hitting states’
gestational limits on abortion access. Hyde forces one in four women inMedicaid who seek abortions to
carry their pregnancies to term.168 This means that many Medicaid beneficiaries grappled with forced
pregnancies long beforeDobbs.169 As state abortion bans overtake large sections of the country,more and
more Medicaid beneficiaries will experience this injustice.

Medicaid beneficiaries do not experience this injustice in a vacuum. Because of structural racism,
Black and Indigenouswomen and birthing people are not onlymore likely to be covered byMedicaid and
thus subject to Hyde and forced pregnancies than their white counterparts, they also face considerably
higher risks of severe and life-threatening health complications from their pregnancies.170 While Hyde

265 (as passed byHouse, Nov. 7, 2009); Exec. Order No. 13535, 75 Fed. Reg. 15,599 (Mar. 24, 2010). See also, Julie Rovner,Clash
over Abortion Stalls Health Bill, Again, NAT’L PUB. RADIO (Mar. 21, 2018), https://www.npr.org/sections/health-shots/2018/03/
21/595191785/clash-over-abortion-hobbles-a-health-bill-again-here-s-how [https://perma.cc/H78R-4F2J] (discussing Presi-
dent Obama and Democratic Congressional leadership’s acquiescence to prohibitions on federal abortion funding in the
health insurance marketplaces as a bargaining chip to secure votes for ACA passage).

162See, e.g., Fabiola Carrión et al., Abortion Coverage Under Medicaid (NAT’L HEALTH L. PROGRAM, Apr. 27, 2022), https://
healthlaw.org/resource/abortion-coverage-under-medicaid-2022/ [https://perma.cc/TT44-FPTV].

163U.S. GOV’T ACCOUNTABILITY OFF., GAO-19-159, CMS ACTION NEEDED TO ENSURE COMPLIANCE WITH ABORTION COVERAGE

REQUIREMENTS 15–26 (2019); Madeline T. Morcelle & Cat Duffy, There’s More that HHS Can (andMust) Do to Protect Abortion
Access, NAT’L HEALTH L. PROG. (Oct. 17, 2022), https://healthlaw.org/theres-more-that-hhs-can-and-must-do-to-protect-
abortion-access/ (discussing state violations of federal Medicaid abortion coverage requirements and opportunities for CMS
to enforce these requirements).

164Id.
165Id.; see also Fabiola Carrión, When States Fail to Cover Abortions under Medicaid, NHeLP Steps In, NAT’L HEALTH

L. PROGRAM (Dec. 5, 2019), https://healthlaw.org/when-states-fail-to-cover-abortions-under-medicaid-nhelp-steps-in [https://
perma.cc/473E-5EDN].

166See, e.g., Sarah C.M. Roberts et al., Out of Pocket Costs and Insurance Coverage for Abortion in the United States,
24 WOMEN’S HEALTH ISSUES e211, e211 (2014).

167See, e.g., Jenna Jerman et al., Barriers to Abortion Care and Their Consequences for Patients Traveling for Services:
Qualitative Findings from Two States 49 PERSPECTIVES SEXUAL & REPRO. HEALTH, 95–102 (Jun. 2017); Rachel K. Jones et al., New
Evidence: Texas Residents Have Obtained Abortions in at Least 12 States That Do Not Boarder Texas, GUTTMACHER INST. (Nov.
2021), https://www.guttmacher.org/article/2021/11/new-evidence-texas-residents-have-obtained-abortions-least-12-states-
do-not-border [https://perma.cc/B2DF-3UCK] (finding that amid implementation of S.B. 8, a six-week abortion ban, many
Texans are “finding out-of-state care to be cost prohibitive or too logistically challenging”).

168See STANLEY K. HENSHAW ET AL., RESTRICTIONS ON MEDICAID FUNDING FOR ABORTION, A LITERATURE REVIEW, GUTTMACHER INST.
(2009) (finding that one in four people who would have had Medicaid-funded abortions were forced to carry pregnancies to
term).

169Dobbs v. Jackson, No. 19-1392, 597; Garnet Henderson, ‘We Were Forced’: Abortion Clinics Move Across State Lines to
Stay Open, REWIRE NEWS GROUP (Aug. 1, 2022), https://rewirenewsgroup.com/2022/08/01/we-were-forced-abortion-clinics-
move-across-state-lines-to-stay-open/ [https://perma.cc/7ARC-SKNB].

170See, e.g., Lauren J. Ralph et al., Self-reported Physical Health of WomenWho Did and Did Not Terminate Pregnancy After
Seeking Abortion Services, 171 ANNALS OF INTERNAL MED. 238–247 (2019); Caitlin Gerdts et al., Side Effects, Physical Health
Consequences, and Mortality Associated with Abortion and Birth after an Unwanted Pregnancy, 26WOMEN’S HEALTH ISSUES 55–
59 (2016) (identifying a Turnaway study participant who died after an abortion denial from a condition that has a higher risk of
death for pregnant people).
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theoretically enables abortion coverage when a pregnant person’s life is threatened, the line between
health and life endangerment is often unclear and can shift swiftly, leaving little to no time to obtain
coverage and thus, care.171 In addition, while state Medicaid abortion coverage beyond Hyde’s excep-
tions is associated with an average sixteen percent risk reduction in severe maternal morbidity, many
states with the most extreme restrictions on abortion access are also those facing the worst maternal
health crises, especially for Black women and birthing people.172

In addition tomaternal health implications, controlling the reproductive lives of women, transgender
men, nonbinary, and gender nonconforming people can profoundly negatively affect the social deter-
minants of intergenerational health.173When people can access abortions, the children they have later on
experience greater economic security and parental bonding, which positively support health, than
children resulting from abortion denials.174 Moreover, states that restrict abortion access often have
fewer policies in place to support families, such as Medicaid expansion, paid family and medical leave,
fair pay, and fair work schedules.175

While the white-led mainstream reproductive rights movement historically neglected the Hyde
Amendment, Black and other reproductive justice advocates of color have spent decades organizing
movement infrastructure andmomentum to end it.176 In 2013, these efforts culminated in the creation of
All* Above All, a cross-movement campaign focused on securing equitable abortion coverage and
fostering abortion justice for all.177 Campaignmembers across the reproductive health, rights, and justice
movements have worked to end the Hyde amendment and enact the Equal Access to Abortion Coverage
in Health Insurance (EACH) Act, which would provide Medicaid beneficiaries and others who receive
federally funded coverage or care with an enforceable right to abortion coverage.178 Neither health equity
nor reproductive justice will be possible so long as federal abortion coverage bans, state violations of scant
federal coverage requirements, outright abortion bans, and other abortion barriers persist.

Expanding pregnancy-related benefits
Medicaid requires that states provide full-scope Medicaid coverage to qualified pregnant people who
meet certain income limits. For pregnant people with household incomes above the limit for full-scope
coverage, states are required to provide pregnancy-related Medicaid beneficiaries with short-term

171As Justice Thurgood Marshall acknowledged, “By the time a pregnancy has progressed to the point that it endangers the
life of the mother, it is in many cases too late to prevent her death, because abortion is no longer safe.” 448 U.S. 297, 339–40
(Marshall, J., dissenting). In the wake ofDobbs, a similar dynamic will be observed in states with abortion bans that include “life
endangerment” exceptions. See, e.g., Jessica Winter, What the “Life of the Mother” Might Mean in a Post-Roe America, NEW

YORKER (May 12, 2022).
172SeeMarian Jarlenski et al., State Medicaid Coverage of Medically Necessary Abortions and Severe Maternal Morbidity and

Maternal Mortality 129 OBSTENT. GYNECOL. 5, 786 (2017); Black Maternal Health Fed. Pol’y Collective, The Intersection of
Abortion Access and Black Maternal Health, CENTURY FOUND. (Jun. 22, 2022), https://tcf.org/content/facts/the-intersection-of-
abortion-access-and-black-maternal-health/ [https://perma.cc/KE48-E4T5].

173M. Antonia Biggs et al., Understanding Why Women Seek Abortions in the U.S., 13 BIOMED CENT. WOMEN’S HEALTH

29 (2013) (most study participants seeking abortions indicated that they could not afford to have a baby or that their pregnancy
would interfere with their work, education, or ability to care for current dependents).

174SeeDiana G. Foster et al., Comparison of Health, Development, Maternal Bonding, & Poverty Among Children Born After
Denial of Abortion vs. After Pregnancies Subsequent to an Abortion, 172 J. AM. MED. ASS’N PEDIATRICS, 1053–60 (2018); Biggs
et al., supra note 173 at 29.

175BlackMaternal Health Fed. Pol’y Collective, supra note 172; Threats on All Fronts: The Links Between the Lack of Abortion
Access, Health Care, and Workplace Equity, NAT’L PARTNERSHIP FOR WOMEN & FAMS. (Aug. 2022), https://www.
nationalpartnership.org/our-work/health/reports/threats-on-all-fronts.html [https://perma.cc/4BZ2-484D].

176Adams & Arons, supra note 158, at 8-9.
177About, ALL* ABOVE ALL, https://allaboveall.org/about/ [https://perma.cc/2ML5-F3LH] (last visited Dec. 2, 2021).
178Equal Access to Abortion Coverage in Health Insurance Act, H.R.2234, S.1021, 117th Cong. (2021); 42 U.S.C. § 1983; see

also Jane Perkins,Pin The Tail on theDonkey: Beneficiary Enforcement of theMedicaid ActOver Time, 9 ST. LOUIS U. J. OFHEALTH

L. & POL’Y 207–234, 208 (2016); but see Talevski v. Health & Hosp. Corp. of Marion Co., 6 F.4th 713 (7th Cir. 2021), No. 21-806
(U.S. May 2, 2022) (concerning provisions of the Nursing Home reform Act, 42 U.S.C. § 1396r).
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coverage for prenatal care, labor and delivery, family planning, and medically necessary “[s]ervices for
conditions that might complicate the pregnancy.”179 While most states nevertheless go beyond these
narrow requirements and provide full benefits, five states limit coverage to only pregnancy-related
services for some or all beneficiaries in this category.180 Beneficiaries across the country may struggle to
access coverage for services that are clearly pregnancy-related. For example, California advocates have
noted cases in which their state Medicaid agency denied coverage for care for broken bones, brain
tumors, heart disease, or physical therapy for sciatica or injuries sustained during delivery.181 Conse-
quently, reproductive justice and allied health advocates are fighting to expand mandatory pregnancy-
related eligibility to include full-scope benefits.182

Pregnancy-related benefit reforms can also help address pervasive structural racism and gender
oppression in maternity service delivery. In a 2019 national survey, one in six women reported
mistreatment during childbirth. Rates were substantially higher for Indigenous, Hispanic, and Black
Women.183 In a 2018 California survey, Black, Asian, and Pacific Islander women who gave birth in
hospitals reported higher rates of unfair treatment, harsh language, and rough handling than white
women.184 These conditions are unacceptable.

Full-spectrum doula care, including but not limited to prenatal, birth, and postpartum doula services,
may help mitigate the effect of these harms on maternal and infant child health outcomes and equity.185

Doulas, and particularly community-based doulas, can provide crucial individually tailored and person-
centered social, emotional, and physical support and information for people throughout pregnancy,
labor and delivery, and the postpartum period. Community-based doulas expand upon this model to
provide communities at risk of poor outcomes with culturally and linguistically appropriate services at
low or no cost.186 Their services may include birthing support, prenatal and postpartum home visits,
childbirth and breastfeeding education, referrals to health and social services, and other support. A
growing body of research demonstrates how prenatal, birth, and postpartum doulas can improve
maternal and child health outcomes, including reducing cesarean delivery rates, prematurity and illness
in newborns, and the likelihood of postpartum depression.187 Access can alleviate experiences of
reproductive oppression and broader discrimination in maternal health care delivery that affect health
outcomes and racial equity.188 Yet the cost of doula care can place access out of reach, particularly for
Black, Indigenous, and other women and birthing people of color with low incomes.

Medicaid doula coverage can help facilitate access.189 Consequently, Black doulas, Black-led com-
munity doula groups and doula collectives, other reproductive justice advocates, and allied health

179The latter category includes “diagnoses, illnesses, or medical conditions which might threaten the carrying of the fetus to
full term[.]” 42 C.F.R. § 440.210(a)(2)(i), (ii).

180See MEDICAID & CHIP PAYMENT & ACCESS COMM’N, supra note 110 (explaining that as of 2020, Arkansas, New Mexico,
North Carolina, and South Dakota only provided only pregnancy-related services to people with a wide range of incomes, and
California provided only pregnancy-related coverage to people with incomes above 133 percent FPL).

181See, e.g., Regular Session Memorandum, Maternal and Child Health Access, MCHA Special Session Alert 1 (July
23, 2013) http://www.mchaccess.org/pdfs/alerts/Regular%20Session%20Memo%20July%2023%202013.pdf [https://perma.
cc/G3Z8-UCUC].

182Taylor Interview, supra note 123.
183Saraswathi Vedam et al., The Giving Voice toMothers Study: Inequity andMistreatment During Pregnancy and Childbirth

in the United States, 16 REPRODUCTIVE HEALTH 1, 7, 8 (2019).
184CAROL SAKALA ET AL., LISTENING TO MOTHERS IN CALIFORNIA: A POPULATION-BASED SURVEY OF WOMEN’S CHILDBEARING

EXPERIENCES, FULL SURVEY REPORT, 1, 64-65 (2018).
185AMY CHEN, ALEXIS ROBLES-FRADET, & HELEN AREGA, BUILDING A SUCCESSFUL PROGRAM FOR MEDI-CAL COVERAGE FOR DOULA

CARE: FINDINGS FROM A SURVEY OF DOUGLAS IN CALIFORNIA 5 (NAT’L HEALTH L. PROGRAM 2020).
186Id.
187BEY ET AL., supra note 97, at 3.
188Id. at 5-10.
189AMY CHEN, CURRENT STATE OF DOULA MEDICAID IMPLEMENTATION EFFORTS IN NOVEMBER 2022 9 (NAT’L HEALTH L. PROGRAM

2022); Doula Medicaid Project, NAT’L HEALTH L. PROGRAM, https://healthlaw.org/doulamedicaidproject/ [https://perma.cc/
YP5F-GFVC] (last visited Apr. 1, 2022).
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advocates are fighting for and guiding implementation of Medicaid doula coverage.190 As of November
2022, eight states and D.C. were actively covering doula care, six states were in the process of
implementing coverage, and fifteen were pursuing related actions to further access.191 However, some
states have struggled with implementation.192 Medicaid coverage must be equitable, sustainable, and
inclusive in order to ensure that doulas can adequately support pregnant, birthing, and postpartum
beneficiaries.193 To accomplish this, policymakers and health advocates must ensure that doulas and
doula groups who are already serving Medicaid beneficiaries and other low-income populations, and
especially Black, Indigenous, and other doulas of color, and community-based doulas, have ameaningful
seat at the table at every step of benefit design, advocacy, and implementation.194

Conclusion

What parameters of change would be possible if Medicaid reformers concerned with health equity
adopted reproductive justice as a central commitment? For decades, the reproductive justice movement
has fought to center underserved communities’ concerns with reproductive oppression inMedicaid and
health care reform efforts. Its “source code” has served as a vital foundation for the design and
advancement of more equitable, inclusive, holistic, and meaningful solutions left out of mainstream
agendas. This has been evident in the reproductive justice movement’s visionary efforts to end the Hyde
amendment and laws policies that withhold eligibility from immigrants. It is clear in their efforts to
address eligibility and benefit gaps that perpetuate the Black and Indigenous maternal health crisis, and
fight for universal access to truly comprehensive health care, free from discrimination, coercion, or
violence, for everyone.

If we seek transformational change for underserved communities, including Medicaid beneficiaries
and populations unjustly excluded from the program, we cannot depend on dominant legal and policy
frameworks or the usual “experts” to chart the course. We must recognize when reproductive justice
movement advocates are missing from Medicaid and health care reform advocacy and policymaking
spaces, fight for their full inclusion, and invest in their leadership.Wemust learn from their expertise and
ensure that future Medicaid and health care reform efforts center their concerns from the beginning and
onward. Together, we can dismantle reproductive oppression where it persists in our public health
insurance safety net, federal health care reform proposals, and everywhere.
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