
may bring in the context of NCII, we have reservations about the wider consequences
of this rhetorical strategy. Keren-Paz is correct in his account of the “inalienability
paradox”, but it is arguable that the privacy he proposes entails a paradox of its own:
let us call it the “property paradox”. Privacy law seeks to protect the individual from
harms that are largely driven and/or exacerbated by commercial motives (though, as
the author explains, misogyny, sexual gratification etc also feature prominently in
NCII). Yet to provide such protections, privacy paradoxically relies on property, a
crucial component of the market. In doing so, it re-deploys as a defence the very
liberal-capitalist notion of property that has facilitated the commodifying
activities of the digital, porn and entertainment industries in the first place.
Keren-Paz promotes this approach – a form of self-ownership – as a means to
resist commodification. But this involves a paradox identified by Davies and
Naffine, namely that “the person must become the property of themselves to
avoid becoming the property of others” (M. Davies and N. Naffine, Are Persons
Property? (Dartmouth 2001), 145). There is a risk that such strategies ultimately
render individuals more susceptible to commodification. To be sure, property
notions can buttress support for NCII victims who seek to prevent dissemination,
but we claim this model is arguably less empowering than it first appears. More
generally, it results in a privacy that can be put to work in the service of the
market. It enables privacy protections to co-exist with technologies and cultures
of hyper-commodification which also raise wider gender justice concerns (e.g.
surrounding beauty, body-image and sexuality). In this sense, Egalitarian Digital
Privacy perhaps overlooks privacy’s crucial legitimating function and property’s
role in fostering the wider conditions which contribute to the very NCII problem
that the monograph seeks to address so thoughtfully.

Ultimately, despite thesepoints,EgalitarianDigitalPrivacydoeswhat thebest legal
scholarship ought to do; it provides a rich, nuanced explanation of the NCII problem
alongside concrete proposals specifying how private law can address it. The author’s
argument is multi-layered, constructed so that even if individual readers are unable to
accept some of the more ambitious aspects of his thesis, the acceptance of persuasive
plan Bs is the only convincing alternative. The reader is left with an overwhelming
sense that NCII cannot just be a problem for criminal courts, but is an issue that
private law torts can – and really must – address far more effectively than they
currently do. Egalitarian Digital Privacy cogently demonstrates how private law
doctrine can be readily developed and applied in line with first principles to
meaningfully address and prevent NCII. All that remains is for legislators and
adjudicators to have the will and courage to take the project further.

REBECCA MOOSAVIAN

UNIVERSITY OF LEEDS

The Right to be Protected from Committing Suicide. By JONATHAN HERRING. [London:
Hart Publishing, 2022. xvii� 265 pp. Hardback £85.00. ISBN 978-1-50994-
904-5.]

We have, Jonathan Herring argues in this passionate book, a right to be protected
against, indeed to be prevented from, committing suicide (it would be worth
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thinking about the relationship, and differences, between protection and prevention).
This right flows from the right to life declared in the European Convention on
Human Rights, as interpreted by the European Court of Human Rights. It is a
right against the state, that it take steps to prevent suicides, and any suicide “is
per se a breach of Article 2. The [suicide’s] human rights have been infringed”
(p. 127), although since the state’s duties to prevent suicides are limited, the state
might not have breached its duties.

This is a striking claim: theorists typically spend more time discussing a putative
right to be allowed, or helped, to commit suicide, rather than a right to be prevented
from doing so. I do not think that Herring makes out his radical claim; but he does
focus our attention on some of the ways in which we should collectively (and the
state should in our name) think more about the causes of suicide and about the
steps we should take to reduce its incidence.

A central thread in Herring’s discussion concerns autonomy: for a familiar
argument against being prevented from committing suicide and in favour of a
right to be allowed (or even assisted) to commit suicide appeals to autonomy; if
I choose, autonomously, to end my life, others should not prevent this, and may
be permitted (or even morally required) to help me carry out my will. Herring
does not deny the importance of autonomy, or the liberty right to carry out a
genuinely autonomous decision to kill myself; but he argues that very few
suicides are to the right degree autonomous. There are two strands to this argument.

One strand concerns the idea of autonomy itself. Herring notes that autonomy is
scalar: we must ask not simply whether a person’s decision was autonomous or not,
but how autonomous it was, and whether it was “richly autonomous” – rich
autonomy involving such dimensions as self-determination, self-government,
authenticity, rationality, and the availability of “meaningful good options”
between which one can choose (pp. 81–90). The other strand concerns the ethics
of intervention: in determining whether we should intervene to prevent a suicide,
we must weigh the seriousness of the harm of suicide against the extent to which
the would-be suicide’s choice is a genuinely autonomous one; insofar as it is less
than fully autonomous, intervention may be justified to prevent that harm.

As thus abstractly stated, the argument is one that many would willingly accept:
we might, following Dworkin, say that the state should treat its citizens (who should
also treat each other) with “equal concern and respect”; that concern is for welfare,
whilst respect is for autonomy; and that insofar as autonomy is lacking, concern for
welfare should take priority (especially when, as Herring notes, preventing
someone’s self-harming action protects their future autonomy). What will cause
dissent, however, is Herring’s argument that most suicides are not richly
autonomous: that “the vast majority” of would-be suicides lack the capacities
required for a truly autonomous decision (p. 77); “only in rare cases” is the
decision to commit suicide “richly autonomous and the harm limited”, so that
suicide is ethically permissible and intervention unjustified (p. 106). (Though
Herring takes autonomy to bear on the permissibility both of the suicide and of
intervention, it bears primarily on the latter issue: a fully autonomous action
might be ethically unjustified; but respect for autonomy might preclude
paternalistic intervention.)

It actually appears that, on Herring’s account, no suicide can be richly
autonomous: for what makes suicide rational (one dimension of autonomy) is the
lack of an acceptable alternative to death; but rich autonomy requires the
availability of “meaningful good options”. Someone who chooses suicide because
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no other option is, as they see it, “meaningful” or “good” (as in some cases of
untreatably destructive disease) might display a clear-headed, realistic
understanding of their situation: this looks like one of those (rare) cases in which
Herring would allow that suicide is permissible, should not be interfered with,
and should perhaps even receive assistance; nor does the fact that the person’s
choice is not “richly” autonomous give us reason to intervene. We might talk of
what is “tragic” or “wretched” (“most suicides are tragic, wretched acts”
(p. 221)); but what is tragic and wretched here is not the act, but the situation
that made the act rational.

This suggests that Herring’s conception of autonomy is ill-suited to the context of
suicide and the issue of paternalistic intervention. What matters in this context is the
agent’s own capacity for rational practical thought, not the range or value of the
options available to them. And it is indeed capacity on which Herring focuses
much of his argument about the way in which many suicides are not (fully)
autonomous. He gives an interesting, and troubling, survey of research on the
various causes of suicide, highlighting the contribution of social factors – in
particular the contribution of various kinds of social deprivation and injustice. “A
society in which there are significant numbers of suicides is a : : : deeply flawed
society : : : marked by inequalities in health and financial provision; a lack of
social inclusion; and failure to value each citizen” (p. 61).

Such factors can bear on suicide in two ways, which are worth distinguishing
analytically, even if they are hard to disentangle in practice. First, they can
undermine capacities for rational, autonomous deliberation (this is what Herring
emphasises); second, they can reduce the range of available “meaningful good
options”, making it more likely that suicide will not unreasonably be seen as a
rational choice. Insofar as such factors are matters not merely of misfortune, but
of unjust deprivation (as, Herring argues, is often the case), both kinds of
influence give us reason to take preventive steps; it is a social obligation to seek
to prevent suicide. However, what kinds of preventive measure are appropriate,
or permissible, depends crucially on whether the social deprivation undermines
people’s capacity for rational deliberation and action; if it does, that weakens the
normative obstacle that autonomy presents to interventions which are coercive in
that they frustrate the person’s contemporaneous will; if it does not, that obstacle
retains its strength. In the latter case, the point is not that there is then nothing
we may do; but what may and should be done consists not in coercive
intervention, but in provisions that increase the range of “meaningful good
options”, by remedying the injustices. Providing better education, health care,
employment opportunities, a more inclusive social environment, will reduce the
incidence of suicide (as Herring notes, that is not the only reason to take such
steps – indeed, it is not the primary reason); so will providing more support to
those in suicidal distress, support they can draw on if they choose: but such
provisions are not ethically problematic in the way that coercive interventions
(exemplified by detention under mental health law provisions) are. Herring is
well aware (p. 178) of the ethical differences between different kinds of
“preventive” measure; but it would have been useful to have a more nuanced
discussion of this crucial difference.

As far as coercive interventions are concerned (Herring notes that it is unclear how
effective they are), he gives a critical survey of current provisions of English law. His
central objection is that the law sets the barrier to coercive interventions too high,
allowing such intervention only in cases of radical incapacity – which serves not
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so much to protect rational agents from coercive state interference, as to preclude
vulnerable people from receiving the help that they need. He is right to highlight
the irreversible harm typically caused by un-prevented suicide, and to caution us
against being too quick to treat “autonomy” as a barrier to intervention without
inquiring more carefully into the extent to which the person’s rational capacities
might be impaired. However, he radically overstates the case when he says that
“[i]f we wrongly assess the suicidal person as having capacity when they do not,
and a preventable suicide occurs this is a very serious wrong – perhaps the most
serious wrong imaginable” (p. 169): it is very difficult to see what could justify
such a claim. Furthermore, if we are talking not about interventions that offer
potential suicides support and help, or even try to persuade them to seek help,
but about coercive interventions that frustrate their expressed contemporaneous
will, we must ask more carefully how such crucial judgments about such a
complex issue as autonomy can be made, and by whom: in trying to correct our
collective failure to take the tragedies of suicide seriously enough, we must also
take seriously the difficulty of establishing adequate grounds for such coercive
interventions.

We have already moved from the initial discussion of when coercive interventions
to prevent suicide might be permissible, to the question of whether and when they
might be obligatory; part of Herring’s argument is that “[s]ociety itself has created the
conditions that lead to suicide and therefore has the duty to do what it can to prevent
suicide” (p. 61). That is surely right, and we anyway have a collective duty to do
what we can to support those who need help, whether or not we are responsible
for the conditions that led to that need – a welfare state must promote its
citizens’ welfare. But Herring goes further than this, to argue that our right to be
protected or prevented from suicide is a human right, as an aspect of the human
right to life; and that even though the state’s duty to prevent suicide is limited
“by practical and theoretical considerations” (p. 110), “where a person has
committed suicide, that is per se a breach of Article 2 [of the ECHR]. Their
human rights have been infringed” (p. 127). He draws on the ECtHR’s
jurisprudence on the scope and implications of the right to life to make this
argument, although the cases on which he draws do not seem to assert a right of
this all-embracing scope, since they concern suicides that were allegedly caused
by state officials, or suicides by people who were detained in prison or in a
psychiatric institution. Despite Herring’s argument (pp. 110–11) that we should
not define the right on the basis of the corresponding duty (and thus limit the
right insofar as the duty is limited), I find it hard to see how a suicide’s right has
been infringed by a state that had no duty to prevent it: for an infringement
requires an infringer, and I surely infringe a right only if I breach a duty to
respect or protect it. Or could Herring argue that the kinds of unjust social
condition that often lead to suicide are themselves violations of the rights of
those who suffer them, which imposes on the responsible state a stringent
remedial duty of suicide-prevention? But this would not be a duty to prevent all
suicides, nor does it fit the language of human rights that Herring uses.

It is unfortunate that Herring makes such radical claims without persuasive
arguments to support them: unfortunate because they might distract us from the
valuable and important aspects of his arguments about the social conditions of
suicide, about our collective responsibility to take those conditions seriously, and
about the ways in which we can and should do more to prevent suicide – not just
or even primarily by way of coercive interventions into the actions of would-be
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suicides, but by way of remedying the conditions that can lead to suicide, and by
offering more adequate kinds of help and support to those who are or might
become suicidal.

R.A. DUFF

UNIVERSITY OF STIRLING

Structural Injustice and Workers’ Rights. By VIRGINIA MANTOUVALOU. [Oxford
University Press, 2023. xx� 208 pp. Hardback £90.00. ISBN 978-0-19-
285715-6.]

Legal frameworks and political rhetoric on labour often focus on individual
responsibility. Isolated employers are punished for exploiting vulnerable workers
and individual workers are blamed for choosing precarious work. The model of
individual responsibility, however, proves insufficient when the state creates legal
rules that exclude workers from labour protections, force workers to choose
precarious work, and enable exploitation by unscrupulous employers. In such
situations of structural injustice, Virginia Mantouvalou’s recent book Structural
Injustice and Workers’ Rights shifts focus to the role and responsibility of the state.

The book pursues two lines of enquiry. First, it shows how structures of
exploitation at work can at times be “state-mediated”. Second, it explores the
extent of state responsibility in human rights law for such structures of
exploitation. Taken together, Mantouvalou argues that the state can have
backward-looking responsibility for creating and perpetuating structural injustice
of workers and legal responsibility within human rights law. She makes this
argument over three parts and nine chapters. Part I of the book sets out an
introduction in Chapter 1 and proposes a theoretical framework of “state-
mediated structural injustice” at work in Chapter 2. Taking Iris Marion Young’s
scholarship as a starting point, Mantouvalou presents structural injustice as a
situation where social groups situated in “deep power differentials” suffer
exploitation due to neither their own fault nor the intentional actions of any
individual agent or institution (p. 13). Unlike Young who believed that the state
could not be blamed for causing structural injustice but nonetheless had forward-
looking political responsibility to address it, the author posits that the state –
through legal rules that it enacts – may play a major role in perpetuating
vulnerabilities of already marginalised workers.

The theoretical framework enhances our understanding of exploitation in at least
two ways. First, Mantouvalou’s framing of structural injustice is a call for expanding
the scope of what constitutes exploitation: beyond the most extreme forms of
suffering to include “a continuum of exploitation” (p. 169), what we may have
come to normalise as routine. Second, it looks beyond (without foreclosing)
individual responsibility of private employers – “a few bad apples” (p. 6) – and
squarely situates the state as responsible for enacting legal rules that appear
legitimate at first sight but in practice “set up conditions for disadvantaged
people : : : to be exploited at work” by employers (p. 4). In this, Mantouvalou
offers an alternative way of seeing exploitation: as structural and, what she dubs
as, “state-mediated”.
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