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Abstract
Why are hate crime cases so rarely prosecuted? Most states
and the federal government have hate crime laws on their
books, yet available data indicate few prosecutions in most
jurisdictions. Drawing on case files and interviews with police
and prosecutors in one jurisdiction, three institutional impedi-
ments to hate crime prosecution are identified: evidentiary infla-
tion, by which law enforcement uses a higher burden of proof
than what is required by statute; loose coupling between police
departments and prosecutors’ offices; and cultural distance
between law enforcement and victims. Findings also reveal that
advocacy groups and media can successfully increase the visibil-
ity of cases and draw the attention of prosecutors. The findings
align with aspects of legal endogeneity theory and enhance our
understanding of the role of organizations in constructing the
meaning of law. The results also help explain why some laws are
rarely enforced, even when they have support from key person-
nel in an organization.

INTRODUCTION

Hate crime laws, which specify punishments for offenses motivated by prejudice based of ethnicity,
religion, sexual orientation, disability, or other characteristics (Walters, 2022), are firmly institutional-
ized in the United States. This was not always the case; only in the 1980s did a handful of states draft
hate crimes legislation (Grattet & Jenness, 2001). Since that time, these laws diffused across the country
and survived constitutional challenges in the appellate courts (Jenness & Grattet, 2001; King, 2019).

Yet the enforcement of these laws is contested and varies considerably across jurisdictions. Hate
crimes are prone to underreporting (King, 2007; Lantz et al., 2019) and official crime statistics
underestimate their incidence (Ruback et al., 2018). Prosecutions and convictions are also rare. For
example, data from Miami, Florida, show that only 15% of 400 LGBTQ victims reported the incident
to the police, and only a handful of them were prosecuted (Kutateladze, 2022). Even districts with
heavy caseloads and dozens of police reports of hate crimes can go several years without a prosecu-
tion (King, 2008, pp. 1379–1380). According to the 2001 National Survey of Prosecutors—one of the

Received: 17 August 2022 Revised: 26 June 2023 Accepted: 4 August 2023

DOI: 10.1111/lasr.12685

This is an open access article under the terms of the Creative Commons Attribution-NonCommercial License, which permits use, distribution
and reproduction in any medium, provided the original work is properly cited and is not used for commercial purposes.

© 2023 The Authors. Law & Society Review published by Wiley Periodicals LLC on behalf of Law and Society Association.

Law Soc Rev. 2023;57:489–507. wileyonlinelibrary.com/journal/lasr 489

https://doi.org/10.1111/lasr.12685 Published online by Cambridge University Press

mailto:king.2065@osu.edu
http://creativecommons.org/licenses/by-nc/4.0/
http://wileyonlinelibrary.com/journal/lasr
https://doi.org/10.1111/lasr.12685


few surveys ever to inquire about hate crime prosecution nationally—only 20% of districts in
the United States prosecuted one or more hate crimes that year. The only categories with smaller
percentages were telemarketing fraud and police use of excessive force (DeFrances, 2002). As Reis
Thebault (2021) of the Washington Post summarized, “Researchers, advocates and law enforcement
officials have described a breakdown at nearly every step of the justice system leading to a disturbing
conclusion: Hate crimes go unpunished.”

Why are hate crime prosecutions uncommon, despite their established presence in criminal stat-
utes? More generally, how do organizations, and the professionals that inhabit them, respond to
innovations in their legal environment? Legal change is a fixture of modern society. New federal and
state laws are enacted each year that require implementation in various settings, including the work-
place (e.g., minimum wage laws), the criminal courts (e.g., sentencing reform), or law enforcement
agencies (e.g., hate crime reporting mandates). Appellate court cases sometimes upend decades of
established practice, as evidenced by the recent Supreme Court decision ending affirmative action in
college admissions (Students for Fair Admissions v. Harvard, 2023). When legal terms are intro-
duced by the courts or legislatures, implementation falls on the organizations responsible for compli-
ance and enforcement, which have their own cultures and standard operating procedures.

What happens, then, when a legal innovation, even one as established as hate crime law, presents
challenges to organizational practices? This question has been particularly important for laws that
are ostensibly intended to protect minority groups from discriminatory treatment. For instance,
equal employment laws, such as Title VII of the Civil Rights Act, have had limited impact on work-
place equity (Edelman, 2016). In the realm of criminal law, many law enforcement agencies were
slow to comply with the Hate Crime Statistics Act and hate crime statutes often remain dormant in
prosecutors’ offices (King, 2007, 2008).

This article examines police and prosecutors’ approaches to hate crime prosecution to understand
how organizations determine the practical meaning of laws, in this case a law that requires additional
resources such as investigatory time. We see this case in criminal law as comparable to cases in civil
rights and employment law, such as anti-discrimination and EEO laws that likewise have ambiguous
statutory language, require the deployment of office resources, and necessitate an organizational
response. To this end, we take theoretical guidance from the literature on law and organizations, which
developed around the related question of why civil rights and anti-discrimination laws often fall short
of achieving their objectives. Prosecutors’ offices, akin to corporate workplaces, are organizations that
must respond to a legal environment and to oversight from external groups (e.g., government over-
sight, advocacy groups). Likewise, public and private organizations must determine how to implement
laws that are ambiguous and that create opportunities in organizations for personnel to construct the
practical meaning. The meaning of legal terms such as “hatred” and “prejudice,” like “harassment”
and “discrimination,” is often determined at the organizational level.

This investigation thus makes two contributions to law and society scholarship. First, we
examine the meaning-making process in criminal law by focusing on an infrequently studied case:
hate crime prosecution. National statistics indicate that hate crime indictments are rarely pursued,
and early research on the topic suggests that prosecutors have a narrow vision of what constitutes a
hate crime, thus limiting the cases seen as fit for prosecution (McPhail & Jenness, 2005). Prior work
also suggests that prosecutors adopt symbolic responses to hate crime, such as identifying hate crime
prosecutors or community liaisons, without actually prosecuting many hate crimes (King, 2008).

We approach the issue from a slightly different angle, looking explicitly at the construction
of the meaning of hate crime law in the office for purposes of criminal prosecution. As
Edelman (2016: 12) wrote, “the meaning of law evolves… not in the halls of Congress but rather in
the halls of work organizations.” This premise also applies to criminal law enforcement, where
concepts such as hate, bias, and proof of motivation are vaguely defined in statutory law, allowing
practitioners to construct its meaning at the local level (Grattet & Jenness, 2005). We also examine
ways in which prosecutors’ constructions of what constitutes a hate crime—that is, their assumptions
about the characteristics of offenses and the burden of proof legally required—influences the investi-
gation process, and what implications these assumptions have for charging.
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Second, we contribute to research on law and stratification. Hate crime law is an example of the
social control of intergroup conflict, a type of law that is thought to be under-enforced (Bell, 2002;
King, 2008, p. 1352). The criminal justice process, including the gathering of evidence and the deci-
sion to prosecute (Frohmann, 1997), often works against those with less power and against minority
groups. In the context of hate crime prosecution, we examine law enforcement’s assumptions about
victims and whether the social distance between police and hate crime victims inhibits investigation.
This is an important issue for prosecution because the dominant perspective on charging—that pros-
ecutors take cases with a high probability of conviction—does not always consider the process that
generates the evidence. The legal stratification perspective suggests that evidence available in a case
is itself a function of law enforcement’s willingness to investigate (Cooney, 1994), which has implica-
tions for the notion of convictability. We probe about evidence collection and victim characteristics
in our interviews with law enforcement.

We put these ideas in theoretical context in the following section. We then turn to two types of
data—a review of case files and interviews with prosecutors and other law enforcement officials in
one jurisdiction—to investigate hate crime charging. The data suggest that hate crime prosecutions
are not merely a function of the availability of evidence. To understand the types of cases that are
prosecuted also requires attention to the embedded knowledge of hate crimes in district attorneys’
offices and specific organizational practices. We identify other possible applications of these findings
in the discussion.

LAW AND ORGANIZATIONS: IMPLICATIONS FOR HATE CRIME
PROSECUTION

Prosecutors generally move forward with a prosecution when they are confident about the chances
of conviction (Albonetti, 1987; Frederick & Stemen, 2012). Factors that can increase the
“convictability” of a case include the availability of physical evidence, the presence of eyewitnesses,
and the promptness of reporting. For example, the likelihood of filing charges in intimate partner
violence cases increases when an arrest is made promptly and physical injury is documented
(Messing, 2014; Worrall et al., 2006). Likewise, prosecutors invoke hate crime charges in cases
entailing injury and clear evidence that racial, religious, or other slurs were written or uttered during
the offense (McPhail & Jenness, 2005).

The notion that prosecutors charge when the evidence supports conviction is uncontroversial
and aligns with social science research and legal norms. The less settled question is how a case is
defined as “convictable.” Neither the presence of evidence nor its interpretation is exogenous to
the system. To this end, theory and research in the law and organizations tradition emphasizes
the endogeneity of legal regulation (Edelman, 2016; Edelman et al., 1999). Law is not simply
created outside of an organization and then applied evenhandedly within it. Rather, actors in an
organization—managers and legal counsel in the private sector or prosecutors and victim
advocates in a criminal justice setting—reframe the practical meaning of laws in subtle but
consequential ways (Edelman, 2016).

Two processes described in legal endogeneity theory are relevant to hate crime law enforcement.
The first is the redefinition of ambiguous law in the organization. Many laws, hate crime among
them, leave room for substantial discretion and variable interpretations of statutes. For example,
California’s hate crime law, like many others across the nation, refers to crimes committed “in whole
or in part” based on the actual or perceived characteristics of a victim (Cal. Penal Code § 422.55).
This law leaves room for discretion and interpretation. For instance, how much prejudice must be
evidenced to constitute “in part”? And what type of evidence could be used to prove motive? Grattet
and Jenness (2005) describe how law enforcement agencies interpret the same law differently. In a
study of hundreds of department-level policy documents in California (“general orders”), the
authors identify a range of hate crime definitions at the organizational level. Ambiguous state law
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was to some extent redefined at the agency level, which is consequential for determining procedures
for training and investigating hate crimes.

Within an organization, this meaning-making process can reflect a process of reframing the law in
ways that that help negotiate the tension between the requirements of the law and the efficient prac-
tices of the organization. Edelman (2016, pp. 25–26, 124) refers to this process as the managerialization
of law: the reframing of law or policy to align with the organization’s values and prerogatives, poten-
tially at the expense of enforcement. For example, complaints of sexual harassment in the workplace
are reframed by complaint handlers as “workgroup issues,” or characterized benignly as the result of
differences in management style (Edelman et al., 1993, p. 516). Informal dispute resolution, seen as a
legitimate organizational response in the eyes of the courts, becomes an efficient and expedient means
of handling complaints. As such, the meaning of harassment is reframed in such a way as to reduce
the risk of litigation and minimally disrupt standard management practices.

An analogous process plays out in criminal law. For instance, prosecutors in large counties man-
age heavy caseloads that require a balancing their formal mandate of “seeking justice” (ABA, 2017)
with the brute necessity of efficiently disposing of a high volume of cases. Some prosecutors
expressed reluctance to prosecute hate crimes, even in the presence of evidence that the victims were
targeted because of their race, electing to prosecute using the predicate crime instead (e.g., assault
but not hate crime assault; King (2008, e.g., pp. 1375–1376)). Prosecutors downplayed the evidence
of victim selection based on race, acknowledging the difficulty of proving this motivation. This prac-
tice effectively raises the evidentiary threshold for hate crime charging. As such, law enforcement
agencies can subtly reframe the law for practical purposes of efficiency. We investigate the possibility
of this kind of interpretive drift in our analysis.

A second relevant process is organizational decoupling, a term that is used in two ways in prior
research on law and organizations. Decoupling most commonly refers to a disconnect between an
organization’s policies and its practices. Decoupling is deployed to effectively separate symbolic com-
pliance with a regulation from the organization’s actual operations (Meyer & Rowan, 1977). For
example, diversity training programs can signal attention to diversifying the workplace, yet the pro-
grams are often disconnected from actual change in the diversity of managers (Kalev et al., 2006).

King (2008, p. 1380) illustrates how decoupling can unfold in law enforcement settings. He inter-
viewed prosecutors in jurisdictions with heavy caseloads, some of which were located in areas with
significant advocacy group activity around hate crimes. Some district attorneys faced a quandary;
they wanted to respond to the external pressure from the community to take hate crimes seriously,
but they also sought to maintain the efficient disposition of cases in the office, which can be inter-
rupted by the additional investigatory work needed for some hate crime cases. The district assigned
a member of the office to work out of a police substation and liaise with the community on issues of
race and hate crime. However, the “community prosecutor” had no authority to charge cases; the
position was largely symbolic.

Decoupling can also refer to the absence of coordination across agencies that work on a given task.
The U.S. criminal justice system is a loosely coupled system in that various agencies have autonomy
and discretion over initiatives and priorities. A consequence of autonomy in a loosely coupled system
is the lack of coordination and information sharing across parts of the system. To be sure, police and
prosecutors collaborate; but autonomy creates a condition that is ripe for miscommunication when
agencies in a loosely coupled system become “self-contained” (Hagan, 1989, p. 128).

Both types of decoupling have implications for hate crime charging. Building on King’s (2008)
work, we expect the presence of hate crime law and even designated hate crime prosecutors to result
in few actual hate crime prosecutions. The volume of cases in a typical urban office creates a neces-
sity to focus on the predicate crime (e.g., assault) with minimal additional investigation into prejudi-
cial motive (Boyd et al., 1996, p. 841). We also explore the implications of coordination across
subunits, police and prosecutors in this case. Following Hagan (1989), we inquire about the degree
of coordination between police and prosecutors, and whether the degree of decoupling is consequen-
tial for hate crime prosecution.
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LAW, STRATIFICATION, AND HATE CRIME PROSECUTION

Classic law and society theory states that law works to the advantage of the powerful and often to
the detriment of the poor and minority groups (Black, 1976; Galanter, 1974; Pager et al., 2022;
Songer, 1999). Even seemingly neutral laws work against less powerful groups in society, as
evidenced by voting restrictions (Bentele & O’Brien, 2013; Manza & Uggen, 2006), fines and court
fees (Menendez et al., 2021), or drug law enforcement (Alexander, 2010). Hate crime law, as legisla-
tion intended to protect minority groups from bigotry-motivated crime, would appear to challenge
the very premise of the law and inequality thesis. The purpose of such laws, based on the early testi-
mony and advocacy, was to protect minority groups from hate-inspired crime (Jenness &
Grattet, 2001). Yet laws designed to protect minority groups can be blunted at the level of enforce-
ment and implementation (Edelman, 2016).

The process through which protective laws are rendered impotent can be subtle and reflect apa-
thy more than malice. Frohmann (1997), for instance, shows that prosecutors make assumptions
about victims and witnesses based on the locations of crime incidents and the victim’s race and gen-
der. Prosecutors tend to think “downstream” (p. 535) by anticipating how jurors or judges will view
the credibility of defendants, victims, and witnesses. The organizational imperative of charging only
convictable cases and the social distance between victims and anticipated jurors increases the odds
case rejection.

We anticipate a similar process for hate crime cases, although our interest is in the decision
to invoke a charge enhancement rather than rejecting a case outright. Police culture tends to
emphasize masculinity, conservatism, and distrust of outsiders (Crank, 2014; see Martin, 1999
on masculinity). In the past, some police officers and units resisted enforcing hate crime laws
(Balboni & McDevitt, 2001; Boyd et al., 1996). Recent studies show that police officers approach
potential hate crimes with some skepticism or preconceived notions of what a “real” or “nor-
mal” hate crime looks like (Lantz et al., 2019). For law enforcement, the stock image of a hate
crime involves a violent offense in which the victim and offender are of different races, and the
racial motivation is signaled through the use of specific words (e.g., slurs) or symbols during the
offense (Boyd et al., 1996).

We anticipate that prosecutors will gravitate toward such archetypical cases when invoking hate
crime charges. In addition, and in keeping with the law and stratification tradition, we probe about
the role of social distance between law enforcement and hate crime victims. For instance, does a pro-
fession that emphasizes masculinity and conservatism, such as policing, face impediments when
interacting with victims of potential hate crimes, such as those motivated by animus based on gender
and sexual orientation?

LEGAL MOBILIZATION AND HATE CRIME LAW ENFORCEMENT

If the literature on law and organizations identifies headwinds for hate crime prosecution, then prior
research on legal mobilization points to some tailwinds. Pioneering research on the creation of hate
crime law demonstrates that organized advocacy groups, for instance civil rights and victim’s rights
organizations, successfully lobbied state congresses to create hate crime laws (Jenness, 1999;
Jenness & Grattet, 2001). Other organizations, such as the Anti-Defamation League, collected data
on alleged hate crimes and crafted statutory language that could serve as a template for legislation,
which was significant in the development of federal law (Jacobs & Potter, 1998).

The role of advocacy organizations continued after legislation. For example, hate crime reporting
by law enforcement varies across jurisdictions, such that some police departments report no hate
crimes for consecutive years while comparable departments report dozens. Among the factors that
distinguish law enforcement agencies that report hate crimes from those that do not is the presence
of civil rights advocacy organizations (McVeigh et al., 2003; Scheuerman et al., 2020).
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Prosecutors also acknowledge ways in which advocacy groups can exert some influence through
subtle means. For instance, organizations share information or literature (e.g., from the Southern Pov-
erty Law Center) and invite prosecutors to community meetings in an effort to put hate crimes on the
prosecutor’s radar (Bell, 2002; King, 2008). McPhail and Jenness (2005) similarly report that prosecu-
tors are willing to listen to local advocacy organizations. However, they did not view external pressures
from advocacy groups and the media as affecting prosecutorial decision-making (McPhail &
Jenness, 2005, p. 109).

In the current study, we inquire about prosecutorial responses to advocacy group and media
attention to hate crimes. Based on prior research, we anticipate that prosecutors are receptive to
communication with advocacy organizations, although extant work suggests minimal influence on
prosecutorial decision-making.

The current study

This study investigates how police and prosecutors operationalize hate crime and how prosecutors
make charging decisions. We focus on to how these practitioners perceive the role of media and
advocacy groups, and we give attention to their norms and cross-agency relationships. The research
site is Miami-Dade County (hereafter, Miami). Miami, while having a different demographic compo-
sition than most large U.S. cities (72.3% identify as Hispanic/Latino), is similar to other large local
prosecutorial offices with respect to the organization of the State Attorney’s Office. It has an execu-
tive team making key decisions, multiple divisions handling various felonies and misdemeanors, hate
crimes prosecutors processing hate crimes as well as other offenses, and victim liaisons specializing
in victim engagement and support throughout case processing. As such, we expect that challenges
documented in this jurisdiction would be applicable to prosecution of hate crimes in other metropol-
itan areas. We should also note, however, that many Florida jurisdictions do not report any hate
crimes. Based on the most recent report by the Florida Attorney General (2022), Miami had the
greatest number of hate crimes reported by local police departments, suggesting that other counties
in Florida may have less capacity for responding to these cases.

DATA

The Miami-Dade State Attorney’s Office provided access to case files for criminal cases processed as
hate crimes in Miami for the period 2005–2019. There were 23 hate crime cases during this time,
which included those motivated by victims’ race, religion, sexual orientation, mental disability, or
homelessness (a comparable number of cases was reviewed by Phillips, 2009 when studying hate
crimes in New Jersey). Cases involving juveniles are sealed and not available for review. Four addi-
tional cases flagged as hate crimes were still pending at the time of data collection and, therefore,
unavailable for review. Furthermore, cases filed prior to 2005 were housed outside of the office and
became logistically difficult to obtain; as such, they were also excluded.

The information from case files was obtained and recorded following a standardized data collec-
tion tool used with prosecutorial case files in other jurisdictions (see Kutateladze et al., 2015;
Kutateladze & Andiloro, 2014). The tool was modified to more effectively capture the information
on hate crime enhancement and to allow recording of additional qualitative information. It was then
piloted with select case files and discussed with prosecutors, a process resulting in adding new fields,
revising others, and dropping some. The resulting instrument contains 41 quantitative and qualita-
tive data fields, capturing the characteristics of a case (e.g., top charge at arrest, evidence type and
nature, and disposition type), defendant (e.g., prior record, substance use and mental health note,
and defense counsel type), and victim (race/ethnicity, injury, and relationship type with an offender).
Generally, more information was available about defendants if the forensic evaluation was
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conducted, because some of these cases included extensive notes from psychiatrists describing possi-
ble traumas, mental health diagnoses, and childhood experiences.

To conduct the review, paper files of criminal cases were brought to a private conference room
and stored in locked cabinets between review sessions. Only one person, the principal investigator,
conducted all reviews to ensure the consistency in recording information. Case files ranged from a
50-page folder to multi-box case documents. While an examination of most cases took approxi-
mately an hour, a few cases required between 3 and 5 hours to review. Given that files within the
folders and boxes were not organized, prosecutors were called upon to assist with finding relevant
documents, decipher difficult-to-read handwriting, and clarify various notes.

Data from case file reviews were combined with semi-structured interviews with 10 practitioners,
all of whom were identified through a combination of key informants’ referrals and snowball sampling.
Although the small sample size and sampling method preclude a claim of representativeness, this
design is consistent with previous qualitative research on prosecutorial perspectives about hate crimes
(McPhail & Jenness, 2005, interviewed 16 prosecutors; King, 2008, interviewed 11 prosecutors).

The interviews were carried out in person by the principal investigator with support from a
research assistant who took verbatim notes. Interviews lasted between 40 and 95 min. The resulting
transcript contains 84 single-spaced pages of notes. While a semi-structured questionnaire was used
to guide the interview, these interviews took the form of a discussion during which it was not
uncommon for the respondent to ask questions, both clarifying and substantive, to the interviewer.

The interview instrument used open-ended questions organized around two broad sections. The
first section—case processing—includes questions on collaboration with police, factors considered in
determining hate motivation, and the role of the enhancer in plea negotiations, among others. The
second section—challenges and opportunities for reform—covers questions about the barriers to
hate crime reporting and prosecution, legislative and training opportunities for improving crime
reporting and prosecution, and the role of social media and technology in identifying hate-motivated
offending and gathering evidence to establish offenders’ bias.

Because practitioner interviews and case file reviewers were closely related, it was difficult to
determine the sequence of data collection. At times, insights from the case file review provided infor-
mation for engaging in a productive discussion with respondents. On the flip side, practitioner inter-
views were also an important source of information about how to best capture data from criminal
case files. Given this interdependency, case file reviews and practitioner interviews were carried out
concurrently between July 2018 and December 2019.

ANALYTIC STRATEGY

Data from case file reviews and practitioner interviews were analyzed qualitatively. Given the lack of pub-
lished research on prosecutorial decision-making in hate crime cases (save McPhail & DiNitto, 2005), this
work is exploratory, making qualitative research especially appropriate. Data from case file reviews was
examined descriptively and through qualitative content analysis (Mayring, 2004) with an emphasis on
the analysis of documents and records (Wolff, 2004). Practitioner interviews were analyzed through the
Directed Qualitative Content Analysis (QCA) method (Assarroudi et al., 2018). Unlike conventional con-
tent analysis, where coding categories are derived from the text data, Directed QCA analysis starts with a
theory or prior research findings as guidance for initial codes (Hsieh & Shannon, 2005). For example,
earlier studies showed that prosecutors rely on verbal slurs as the most common types of evidence,
followed by the presence of an eyewitness, location evidence, and confessions (Levin et al., 2007). Accord-
ingly, the analysis looked into whether such evidentiary factors are still dominant, or if social media, for
example, has begun to play a larger role in gathering evidence of prejudice.

A priori thematic codes were created based on research questions informed by prior research
and research team members’ experience of working with prosecutors (Kutateladze et al., 2015). For
example, the codes for case file reviews were created to assess what type of evidence is being used to
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demonstrate hate motivation, to what extent offender and victim attributes were different, at what
point of case processing the hate crime enhancement is being added or dropped, and how often hate
crime enhancers are used as a plea-bargaining chip. For practitioner interviews, the codes aimed at
assessing challenges with hate crime identification and case processing.

Findings

Several findings from previous research are supported by our analysis of case files and interviews
with police and prosecutors. This was particularly true for the concept of convictability and the gen-
eral approach that police and prosecutors take toward hate crimes. Yet the data also reveal insights
into factors that constrain hate crime prosecution. We identify three subtle practices that serve as
impediments: (a) evidentiary inflation, which occurs when law enforcement assumes a higher burden
of proof than what the law requires; (b) loose coupling of police and prosecutors; and (c) cultural
distance between law enforcement and victims. The data also reveal two factors that increase atten-
tion to hate crime cases: media presence and citizen advocacy.

CONVICTABILITY

Prosecutors are risk-averse when making charging decisions, particularly in hate crime or civil rights
cases (Bell, 2002). Cases that move forward in the system are typically strong cases that stand a good
chance of a guilty verdict if the case proceeded to trial. This “convictability” standard was referenced
several times during the interviews. As one prosecutor states, “The facts of the case matter—what I
can prove. Whether I can make a good faith effort to continue.” Consistent with this approach, a col-
league adds,

What I think makes a hate crime more difficult is…getting the jury to understand.
What do I mean by that? Let’s talk about an LGB hate crime. I don’t know if this is
going to be the first time that a juror has ever interacted with someone who’s gay.
That’s legitimately a concern that I have. I try to vet all that out in jury selection, but
you only get so much.

As evidenced by this downstream thinking, and consistent with Frohmann’s (1997) insights,
prosecutors’ anticipation involves an appraisal of potential jury bias, in this example based on sexual
orientation. A consequence is that prosecutable hate crime cases are reduced to those in which
suspects make overt and unmistakable statements of bigotry during the commission of the crime,
such that a jury can understand them unambiguously.

In line with this claim, research finds that arrests and prosecutions are most likely when cases fit
the stereotypical depiction of a hate crime, such as swastikas painted on synagogues (Lantz et al.,
2019; McPhail & Jenness, 2005). This notion is also reflected in our interview data. Prosecutors took
interest when “statements are made specifically [and] in cases where certain signals or symbols are
indicative of hate; i.e., Nooses, swastikas.” When asked what he looks for in a case, one prosecutor
responded,

sometimes they’re pretty on-the-face and I kind of take the belief of if a defendant is
yelling, “fuck you, you faggot,” while they’re beating them, I’m going to file the [hate
crime] enhancement. I think it’s pretty clear on its face. Now if someone’s made a
Facebook post or something more subtle, it’s going to be harder.
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The image of a prosecutable hate crime invoked by law enforcement is the egregious but uncom-
mon act that constitutes only the tip of the iceberg of possible hate crime cases. Cases below the sur-
face that require a closer look are given far less consideration.

A review of case files in this office leads to the same conclusion. In several cases, victim testimo-
nies formed the basis for the hate crime charge. One case involved homophobic insults that preceded
a physical attack. The defendant was quoted as saying, “You’re a faggot. Gay people don’t pay for
nothing. What are you, trans? What do you want to be, male or female? This is why I hate gay peo-
ple.” In another case, the victim was attacked in a parking lot and later testified to police that the
defendant had said to him: “You’re a fuck’n Indian. You are a fuck’n terrorist.”

In addition to overt statements during the crime, prosecutors were attentive to location and the
use of symbols. For example, in a criminal mischief case, the defendant sprayed swastikas and wrote
“hail Hitler” [sic] using red paint on a driveway, the house, and the mailbox of a Jewish family. In
two Islamophobic hate crime cases, the defendant spray-painted over the name of the mosque and
left a threatening message on the mosque’s voice mailbox: “Hate the Muslims. I hate all of you. I am
going to go to your center and shoot all of you. I hate the Koran.”

These types of cases fit the law enforcement archetype of a hate crime and align with other obser-
vations (McPhail & Jenness, 2005). However, police and prosecutors we interviewed were quick to
mention that such cases are rare, which may explain why only 23 cases had been brought forward
during a 15-year period according to our review of case files. As our interviews with police and pros-
ecutors turned from prosecutable cases to the more frequent cases that are less likely to be charged
as hate crimes, some commonalities emerged that help us understand why hate crime prosecutions
are rare events (more on this below).

Furthermore, while “convictability” is an important factor for pursuing hate crime prosecutions, it
appears that this consideration comes into play mainly at case screening. If a prosecutor decides to file
hate crime charges, they are likely to pursue them. For example, we were told that the enhancement is
not used as a plea-bargaining chip. As one senior prosecutor noted: “I can’t think of an instance since
I’ve been doing this that we’ve dropped the enhancement in exchange for a plea.” “We don’t use
enhancements as leverage,” added another prosecutor. Case file reviews were consistent with this obser-
vation. Respondents note that some defendants would not plead guilty because of the stigma associated
with the “hate offender” label. Still, most cases with the enhancer are disposed of through guilty pleas.
The charge enhancement makes defense counsel worry about the trial outcome, which may encourage
them to take the plea offer. We should also note that these were difficult discussions for prosecutors,
often reflected in taking a pause before responding or rearticulating their previous points, suggesting that
the organizational culture on hate crime case processing is still in a forming stage.

IMPEDIMENTS TO HATE CRIME PROSECUTION

Interview data revealed three tendencies of police and prosecutors that reduce the likelihood of hate
crime charges in cases that do not involve overt statements during the commission of the crime:
evidentiary inflation; loose coupling of investigations; and cultural distance.

Evidentiary inflation

Police and prosecutors play a role in constructing the practical meaning of hate crime law, akin to
compliance professionals’ construction of civil rights law (Edelman et al., 1993). Our data suggest
that law enforcement’s normative understandings of Florida hate crime law assume a higher burden
of proof than what is required by statute. We refer to this tendency—when there is a higher eviden-
tiary threshold for the “law in action” than what is required by the “law in the books” – as
evidentiary inflation.
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According to Florida’s hate crime statute (775.085(1)(a)), “The penalty for any felony or misde-
meanor shall be reclassified as provided in this subsection if the commission of such felony or
misdemeanor evidences prejudice based on the race, color, ancestry, ethnicity, religion, sexual orien-
tation, national origin, homeless status, or advanced age of the victim” (emphasis added). The statute
does not require that prejudice be the sole motivation. However, police frequently discuss hate
crimes as if hatred must be the one and only motivation for the offense. Given the importance of the
police report in the decision to pursue a case as a hate crime, this is a critical assumption.

Most of our interviewees, almost reflexively, discussed hatred as being the sole or exclusive moti-
vation for the offense for a hate crime.1 For instance, a detective mentions, “If [hate crime victims]
were targeted solely (our emphasis) on the basis of their sexual orientation, then that would make
that a hate crime against that particular community.” When giving an example of a hate crime, this
detective again remarks that, in the case he is describing, it is “100% given” that it was a hate crime.
He adds, “however, if the tell-tale signs aren’t there…it’s not being reported as much.”

Victim liaisons also elevated the burden of proof. In response to a question about how often
these crimes occur, one victim liaison replied, “Very rarely. We might think it is, but until it’s defi-
nitely identified…you know it has to be 100% identified.” Another detective concurs:

When you bring a case to the state attorney’s office, you want [to] make sure you have
proof beyond a reasonable doubt that that crime occurred. So for a hate crime we also
have to prove that it occurred and the motivation behind that was because they were
part of that community… It’s been difficult with that because, like I said,… It’s more
for other purposes why they were targeted. It wasn’t for that specific reason.”

Prosecutors were more attentive to the nuance in the law, although they ultimately default to the
“sole motivation” standard as well, albeit for a different reason. Prosecutors foresee juries as making
the assumption that prejudice is the sole motivation. One prosecutor, after accurately describing the
Florida hate crime law, explains that “the law says if it is partially or fully motivated by hate, it can
be a hate crime.” This prosecutor adds, “But juries don’t hear that; they hear “if it is motivated
[by hatred].”

In sum, criminal offenses evidencing hatred as a motive, even if not the sole motive, can legally
be charged as hate crimes. However, many are not charged as hate crimes because of assumptions
(by police) or strategy (by prosecutors) to elevate the evidentiary threshold. Such evidentiary infla-
tion is a way of reducing risk of acquittal later in the process, not unlike the risk mitigation tendency
observed in organizational responses to employment law (Edelman, 2016). Yet is also reduces the
likelihood of cases with a partial motive being prosecuted as hate crimes.

Loose coupling

Criminal complaints frequently originate with a victim reporting an incident to police, which then
leads to a police investigation and a referral to the prosecutor’s office. The prosecutor’s office has its
own division of labor, in which a group of prosecutors makes charging decisions, and another set of
line prosecutors handles cases after charging. Cases are potentially handed off several times through-
out the process, resembling what Hagan (1989) referred to as a loosely coupled system. Drawing on
the seminal work of Meyer and Rowan (1977), a loosely coupled organization allows for autonomy
among connected units, and it is marked by little coordination or direction from organizational lead-
ership. There is common understanding of responsibilities, but without frequent coordination.

1We did not ask specifically about sole motivation or partial motivation. The responses and descriptions of respondents’ interpretations of the
law grew out of more general discussions of how cases are labeled hate crimes.
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A consequence of loose coupling is that some actors in the system, such as police, may make
assumptions about what other actors in the system are doing (e.g., prosecutors). In hate crime cases,
charging attorneys rely heavily on the responding police officer’s assessment of the case. This was
apparent in the case file reviews, where nearly all evidence was collected at the time of arrest, or soon
afterwards, but always before case filing. In no case that we reviewed was the hate crime enhance-
ment added at a later stage of the process because of newly discovered evidence stemming from
additional investigative work. As a prosecutor familiar with these types of cases attests, “By and large
it’s happening at the case filing stage. It’s a rarer circumstance where a case gets past filing and then
someone recognizes it as a potential hate crime.” A victim liaison agreed, stating, “…unless it’s said
from the victim or if something is expressed from the victim saying that it could have been a hate
crime, a [hate crime charge] is probably never going to happen.”

Such assembly line justice can be effective and efficient when roles are clearly defined, but this
was not always the case. The police accept that it is largely their responsibility to make the initial
investigation, but some interviewees assumed that the prosecutor’s office would follow up on ambig-
uous cases. One respondent acknowledges that officers should flag hate crimes early, but also sees it
as the prosecutor’s responsibility to follow up, remarking that “they are the ones that investigate and
go more in deep. They take a statement from the victim.” A detective adds, “I like to take recorded
statements so the prosecutors can hear exactly what the person said. If anything rings a bell to the
prosecutor, they listen to the statement, and they bring the victim in. They would know if it’s a hate
crime or if they were specifically targeted.”

Prosecutors do not make the same assumptions. Intake and line prosecutors are relying more
heavily on the police to flag hate crimes, which has also been reported in other jurisdictions
(Bell, 2002,p. 161). Whereas the detective in the previous quote sends the recording up the line so
that prosecutors can make the determination about the hate crime, a line prosecutor notes the
importance of the officer mentioning the hate element:

If there’s a red flag within the reports they receive, or if the police officer mentions the
word hate crime to someone, it might get brought up and sent to the supervisor. But it
really depends on how diligent the intake attorney or the case filer is.

Another line prosecutor adds that the system is based on “assembly line filing.” That is, prosecu-
tors are “looking for the element, you know on a grand theft (did someone take the property? What’s
the value? You know? Etc. etc.)… They’re not really digging into the background, the behind-the-
scenes. So those [hate crime] cases, they probably don’t get seen as much.”

In sum, loosely coupled systems have some advantages. They allow for autonomy and agency-
specific goal setting. However, a consequence of a loosely coupled system is that distinct actors in
the process of criminal case referral can make assumptions about the work of the other actors. To
put it more bluntly, the components of the system can be out of sync. In this case, we find evidence
that seemingly benign assumptions about whether the prosecutor will further investigate a case
(as some detectives assume they will) or that the police would explicitly flag the hate element
(as some prosecutors assume they will) can reduce the likelihood that a potential hate crime will
receive additional investigation. As such, these nonobvious cases tend to fall through the cracks.

Importantly, the evidence of decoupling described above differs from the observations in
prior work. For instance, King’s (2008) description suggests strategic decoupling by which cere-
monial and visible outreach to the community is detached from actual enforcement. Our obser-
vations suggest another kind, which is less strategic and might better be described as the absence
of tight coupling. That is, without intentional coordination between police and prosecutors, such
as that observed in some prior work in places with more frequent prosecutions (Bell, 2002), the
default practices of police and prosecutors leave each group making assumptions about the
investigatory practices of the other.
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Cultural distance

Prior research detects hostility toward hate crime investigations among some officers (Boyd
et al., 1996). We detected no disdain for the laws or their investigation in our interviews, and several
of our interviewees believed that hate crimes happened more frequently than what official statistics
indicate. Yet they could not pinpoint why cases rarely landed on their desks. The most common
speculation for the suspected dark figure was the lack of reporting by victims, especially by LGBTQ
and Muslim victims, whom practitioners perceive as especially disconnected from the law enforce-
ment community. Victims may indeed fail to call the police or choose not to reveal relevant informa-
tion about themselves during a police interview, such as their sexual orientation or immigration
status. It also appears that law enforcement is reluctant to ask probative questions during investiga-
tions. This is particularly evident in hate crimes motivated by sexual orientation.

Law enforcement culture leans conservative and masculine (Crank, 2014). This orientation, and the
cultural distance between the police and some victims, can work against the development of soft skills to
uncover bias as a motive, especially for crimes perpetrated against LGBTQ victims. For example, police
officers are reluctant to ask about the victim’s sexual orientation. Several interviewees expressed discomfort
about mentioning sexual orientation for fear of insulting the victim. As one officer states,

Everybody is very sensitive nowadays. It might be hard for an officer, especially a young
officer [who is] maybe not very experienced, to ask someone that question. They might
be very reluctant to ask, “I’m sorry. Are you a homosexual?” If that person takes offense
to it, that person can call in a complaint on them and say, you know, “I was treated
unfairly…I was afraid of the officer,” whatever, they can say X, Y, and Z. So I think that
maybe some young road officers might be afraid to ask that question.

This quote demonstrates a reluctance to ask victims questions about sexual orientation during
the investigation. Equally importantly, it also illustrates how cultural distance is maintained through
word choice. Using the term “homosexual” indicates inattention to basic normative communication
with members of the gay community and could make victims less willing to engage with officers dur-
ing investigations.

A victim liaison agreed. When asked by the interviewer if it was appropriate to inquire about the
victim’s sexual orientation, the liaison responded, “I don’t think they think that it’s an appropriate
question… I think it’s an irrelevant question. It’s irrelevant to the case. If the crime occurred, the
crime occurred.” When asked how an officer would know it was a hate crime if they do not know
the sexual orientation of the victim, the respondent answered,

Well, I mean, if someone says, you know, they’re saying gay, you know, I mean how
would…I’m seeing it through the law enforcement lens… I think that the hate crime
component is something that should be identified from the beginning, but unless it’s
said from the victim or if something is expressed from the victim saying that it could
have been a hate crime, that’s probably never going to happen, you know what I mean?

Prosecutors acknowledge the cultural distance as a potential impediment to prosecuting hate
crimes. When asked about the challenges to investigating hate crime cases, a prosecutor responded:

IDing of LGBTQ hate crimes. Identifying things within LGBT victims’ experience so
that cops know what to pay attention to when doing investigations. You’ve got to learn
from that how these folks will be more willing to be interviewed. Show cops how to
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interview them, how to talk to them and relate to them without being judgmental.
Whatever it is in the victim’s experience that would turn them away from reporting,
help the cop understand what that is and not do it. For a lot of cops it’s two different
worlds- cops have their world, and LGBT have theirs (emphasis added).

Advocacy and media

Despite these headwinds to hate crime charging, some cases are brought forward and charged
under the state’s hate crime statute. As stated previously, cases involving physical harm in
which the defendant made clear statements about the victim’s race, religion, or sexual orienta-
tion are most common in the case files. But absent the presence of symbols or slurs during the
offense, are there factors that increase the likelihood of a hate crime charge when the evidence
is less clear-cut?

Prosecutors spoke candidly about their interactions with external audiences and acknowledged
the relevance of media and advocacy organizations. With regards to media coverage, one prosecutor
states that “it shouldn’t be affected, but the reality is that the political pressure could play into [the
charging decision]. … In my time, I’ve seen too many instances of people trying to apply political
pressure. And sometimes it could easily affect decisions.” This sentiment aligns with early observa-
tions that media and advocacy organizations can increase the visibility of hate crime in a community
(Bell, 2002, p. 111). A prosecutor in our study concurs, adding,

The biggest way I get a lot of my cases is through media attention. You know these
cases have been hitting the media a lot so what happens is a lot of these cases that
might go downstairs [screening unit], I already see they are in the media and I will
have already flagged them, so as soon as the A-form [arrest form] comes in I already
know that case is coming and I’ll tell them, ‘You’re not taking that case. Send it up
to me.’

When the interviewer probed as to whether the prosecutor referred to social media or news
media, the prosecutor answered directly: “Facebook…you know, not necessarily. I’m not necessarily
looking at social media. I mean like Miami Herald, WSVN, NBC6, even Miami New Times.”

A victim specialist expresses the same opinion with equal candor:

To what extent does the office work with PD to identify hate crimes? It’s only when the
media is involved. We don’t have officers walking in to discuss hate crimes. So it is
really underreported. Miami is still very backward, not an accepting society of people
who are different. So victims don’t report. They go to different agencies to get the help
they need, but they won’t go to the PD, and they won’t come here.

Advocacy from constituents or organized groups also matters. Advocacy groups not only
encourage victims to come forward to report crime, but they can also work on behalf of victims
to advocate for hate crime charges. The visibility and perceptions of these groups by practi-
tioners is a consideration when handling potential hate crime cases. Practitioners see this as one
reason why crimes with an anti-Jewish motive are a sizeable fraction of reported hate crimes.2

As a prosecutor states,

2According to data reported by the Miami-Dade Police Department, sixteen hate crimes were reported between January 1, 2018 and August
31, 2021. Seven of these (44%) had an anti-Jewish motive (Miami-Dade Police Department, 2022).
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Jewish [sic] are more willing to speak out. Muslim, probably less, given the national cli-
mate these days. So, Muslims, because they’re a more disliked minority, they’re less
likely to speak out…. If you get the community supporting you, or supporting your
claim, you’re more likely to be listened to and worked with, than if you’re an individual
Muslim who comes forward on your own with something. That’s not going to get as
much attention.

Another prosecutor adds,

When it’s a crime against your religion, it’s personal but it’s also community. When it’s
a racial crime, the community wants to speak as well as the individual. Immediately we
get the ACLU, the NAACP, immediately we get the Counsel of Rabbis, or whomever,
you know, involved. It’s not just the individual, it’s also the community, so I think it’s
not as, it’s personal, but it’s not as “personal personal.”

In sum, and in line with prior work on lawmaking (Jenness, 2007), reporting (McVeigh et al.,
2003), and prosecution (King, 2008), advocacy on behalf of hate crime victims is by no means incon-
sequential. Advocacy can propel law enforcement to give cases the second look that many do not
receive in a busy, loosely coupled system.

DISCUSSION

Hate crime law is an instructive case for advancing our understanding how practitioners respond to
the legal environment. These laws provide another tool for law enforcement, but also an additional
element to prove to a jury and new legal concepts to operationalize (e.g., “hate-motivation”). Our
interviews with police and prosecutors revealed that working definitions of hate crime differed
slightly but consequentially from statutory law, and that cultural distance can impede investigation
in subtle ways, such as preventing probatory questions. The findings also reveal how the degree of
coupling between organizations influences enforcement. Specific to hate crime laws, our data help us
understand why they are infrequently prosecuted, even where the law has been in place for years and
the district attorney’s office has identified personnel to oversee potential cases.

Before discussing the broader implications of our findings, we draw attention to a couple of dogs
that did not bark. For instance, the police and prosecutors we interviewed expressed neither hostility
nor derision toward hate crime laws, which past research as shown to be a relevant factor at some
times and places (Balboni & McDevitt, 2001; Boyd et al., 1996). Antipathy toward hate crime laws
almost certainly exists in pockets of the United States legal system, but our data show that prosecu-
tions are rare even in the absence or overt resistance. Likewise, we did not observe ceremonial poli-
cies or structures that were systematically decoupled from actual enforcement, as some prior work
has reported (King, 2008).

Factors that impeded prosecution were subtle and resembled what Edelman et al. (2001) called
the managerialization of law. In this case, law enforcers interpreted the requirements for a hate crime
in a way that mapped on to workplace norms and prerogatives. This was most visible through the
process of evidentiary inflation, in which police casually referred to a higher threshold for hate crime
cases than what is required by statute. Although none of our questions directly asked respondents
about their view of the evidentiary threshold for hate crimes, when interviewees discussed cases,
either real or hypothetical, they typically assumed that hatred or prejudice must be the sole motiva-
tion for the crime. The prosecutor’s logic of minimizing risk of acquittal—an organizational
objective—also results in some disjuncture between statutory requirements and the practical defini-
tion of hate crime. This observation in the realm of criminal law generally aligns with studies of
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regulatory law that document how organizations reframe policies to maintain organizational effi-
ciency (Edelman et al., 1999; Talesh, 2009).

We also identified consequences of loose coupling between sub-agencies in a system. We do not
imply any strategic decoupling of police and prosecutorial practices concerning hate crimes. Rather,
police and prosecutors can sometimes make assumptions about each other’s investigative responsi-
bility in the absence of strategic coordination. Our observations are an interesting contrast with Bell’s
(2002) careful analysis of an anti-bias crime task force in pseudonymed “Center City.” As Bell
describes, this unit worked closely with the DA’s office and often felt that it had a stake in the out-
come of the case (p. 174). Indeed, the police unit was accustomed to having its charging recommen-
dations endorsed by the DA’s office. This is an example of tight coupling between police and
prosecutors, which coincides with more frequent prosecution. Whereas we illustrate the ways in
which loose coupling can limit investigation, Bell’s example is a useful analogue to show how tight
coupling can result in more prosecutions.

It also appears that social distance between police and crime victims can impede the identifica-
tion of hate crimes in the initial stage of an investigation, which is crucial for eventual prosecution
because charging attorneys rely heavily on police reports. Some police were reluctant to ask probing
questions about sexual orientation, ostensibly out of fear of offending the victim. This concern, at
least in the officers’ eyes, seems to trump the harm of not identifying a possible hate crime. Some-
times the anachronistic terms used by police (“homosexual”) constitute an unforced error that could
work against cooperation from gay victims. As such, cultural distance between the police and com-
munity, especially in the absence of training on this issue, reduces the chances of identifying hate
crimes in the early stages of investigation.

The latter finding puts an interesting twist on Black’s (1976) proposition concerning law and cul-
tural distance. For Black, cultural distance between law enforcement and an alleged perpetrator
results in harsher legal sanctions than in cases involving less distance (e.g., same race or same sexual
orientation). Our findings suggest a corollary; cultural distance between officials and victims appears
to lessen the law enforcement response. This claim aligns with prior research showing that theories
of crime and punishment apply differently to hate crimes, in which victims are often from minority
or disadvantaged groups (see Lyons, 2007 on hate crime behavior; King, 2008 on enforcement).

The findings also revealed circumstances that can increase attention to hate crimes. In certain
cases, the media and advocacy groups impelled action. Some attorneys were surprisingly candid in
their assessment of the media and organized interests, noting that although the media attention
should not matter, in practice it is relevant. The same was true for advocacy groups. Knowing that
an alleged victim was associated with a group that was capable of pressing the issue in the public eye
was not lost on prosecutors. We detected no overt coercion, but the subtle influence was acknowl-
edged. This finding aligns with other interview-based work (Bell, 2002; King, 2008; McPhail &
Jenness, 2005) and with quantitative findings showing the advocacy group activity is associated with
hate crime reporting (McVeigh et al., 2003).

Finally, the results inform socio-legal research on prosecution and the decision to charge. Prior
research emphasizes the importance of case convictability—that is, prosecutors move forward with a
case when they feel that a conviction is likely (Frederick & Stemen, 2012; Richardson & Kutateladze,
2021). Weaker cases are dropped or result in a plea bargain (Bushway et al., 2014). We see evidence
of this perspective in our data. However, convictability is not exogenous to the investigatory and
charging process. The degree of coupling, the vagueness of the law, and the external scrutiny of
media and advocacy groups can inform the perceived convictablity of a case and thereby propel or
hinder prosecution.

Our conclusions might be applied in other contexts, particularly for laws or legal innovations
that can be perceived as protective of vulnerable groups and entail significant ambiguity. For
instance, our results partly align with Frohmann’s (1997) influential work on sexual assault, although
we saw less evidence of place-based bias against victims’ testimonies for the case of hate crime. The
concepts of evidentiary inflation and loose coupling may be pertinent in sexual assault cases as well,
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as prosecutors construct meanings of terms that often appear in these statutes, such as “impaired,”
“capacity,” or “coercive.”

Another application is the recent spate of state laws relating to the expungement or concealment
of criminal records, which would disproportionately help people of color given their overrepresenta-
tion among those convicted of crimes. In some states, for instance Ohio (Revised Code 2953.32), cer-
tain convicted persons may be eligible for expungement or sealing of the record, but judges must
decide based on “circumstances related to offender’s rehabilitation.” Other agencies are also
involved, including prosecutors, victim liaisons, and probation officers. As a legal innovation with
vague definitions, we anticipate that the meaning of “rehabilitation” and other criteria will be con-
structed in the courts, including the evidentiary threshold. We also anticipate that loose versus tight
coupling between investigators (probation officers in this case) and deciders (judges) will influence
the frequency of expungement.

While this research offers insights into hate crime charging in a large and diverse jurisdiction, we
are mindful that the results are not necessarily characteristic of all legal environments. For example,
Oregon’s statute includes all federal bias categories, including gender identity and disability, while
the Pennsylvania Ethnic Intimidation Law (§2710)—comparable to a hate crimes statute—only cap-
tures “race, color, religion or national origin.” In some states, hate crime is a sentencing enhancer
(e.g., Florida and Louisiana), while in others hate crimes represent dedicated charges (e.g., Oregon
and Illinois). Some offices have a long history of processing hate crimes and even publishing data
(e.g., Multnomah County District Attorney’s Office) while most prosecutorial offices have limited
experience of processing hate crimes. Perhaps most consequentially, some offices have dedicated
hate crimes units while others do not. Our interviewees were chosen, in part, because they had expe-
rience working with hate crime cases. We would expect similar results in jurisdictions without hate
crime task forces and in states with similar laws.

Policy implications

Considering the prevalence of hate crime according to victimization surveys and the low number of pros-
ecutions, no single strategy will meaningfully improve the detection, investigation, and prosecution of
these crimes. Based on our findings and those of related studies, here we offer a few recommendations,
assuming the goal is to enhance investigation and build viable cases for hate crime prosecutions.

We would expect higher rates of hate crime charging in situations in which task forces or similar
initiatives bring together multiple agencies (see Palmer and Kutateladze (2021) on building LGBTQ
task forces to improve hate crime reporting and cross-agency collaboration). Such tight coupling
leaves less room for agencies to make assumptions about the investigatory work of others. As
described above, Bell’s (2002) study of an anti-bias crime task force suggests deeper investigation
and more prosecutions than what we observed in our study.

Building the cultural competence and investigator capacity necessary for hate crime detection and
successful prosecution would also require improvements in training, which is typically limited to learning
applicable laws. The training could utilize real case scenarios and emphasize practical skills development.
For example, the training should aim to enhance case screeners’ ability to flag cases where the evidence
of prejudice is not readily apparent. Developing competencies for interviewing crime victims is also
advisable. Police and prosecutors in our study discussed the absence of reporting by victims, which may
stem from cultural distance and distrust between some communities and the police. Developing soft skills
to ask about sexual orientation, religion or ethnicity in ways that use respectful language could be part of
training. Furthermore, all prosecutors should receive some form of this training, even if only selected hate
crime prosecutors handle cases after charging. The process of when and how a case should be transferred
to the hate prosecution unit should be clearly explained.

Finally, recruitment of minority groups as patrol officers, detectives, prosecutors, and victim
liaisons—and ensuring their visibility, inclusion, comfort and safety in the workplace—may also
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increase the likelihood of hate crime detection and evidence gathering because victims might be
more likely to relate to practitioners who share their identities. Closing cultural distance with victims
would presumably aid in investigation, although we acknowledge that this and the above recommen-
dations require careful study and evaluation.

CONCLUSION

Legislation determines which behaviors can be sanctioned by the state, but practitioners are instru-
mental in shaping the everyday meaning and the enforcement of laws. When a criminal statute
requires additional resources or imposes new standards at the organizational level, for instance
investigatory time on cases or an additional element to prove beyond a reasonable doubt (e.g., hate-
motivated), underenforcement can result. This situation resembles observations of civil rights and
employment law, in which organizations must implement vague laws aimed at reducing unequal
treatment. The net effect in each situation can be inaction or inefficacy. Drawing on concepts from
legal endogeneity theory (Edelman, 2016), our study illustrates how and why criminal laws are some-
times under-enforced.

We found that hate crime laws were reframed and rarely enforced even when law enforcement
showed no evidence of defiance or antipathy. Rather, subtle but consequential drift from the legisla-
tion occurs when the law eventually confronts the norms and practical constraints of the organiza-
tions responsible for enforcement. When law and organizational culture are misaligned,
managerialization works against enforcement, a situation that appears exacerbated when cultural dis-
tance between parties is present and tight coupling is absent. Consideration of these organizational
factors helps us understand why some laws are regularly enforced, while others require a higher bar
for prosecution.
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